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[HOUSE  OF  LOKDS.] 

HIGGINS  AND  Others     .    .    .    .    .    .    Appellants;    h. l. (e.) 

AND  1901 

DAWSON  AND  Others   Eespondents.    -Vor.  28. 

lYill — C onsf ruction — Bequest  of  Pecuniary  Legacies — Bequest  of  "  Besidue  and 
Bemainder'^  of  Specific  Mortgage  Belts — Intestacy — Undisposed  of  Per- 
sonal Estate  acquired  hetiveen  Dates  of  Will  and  Death — Administration — 
Legacies,  Specific  or  Demonstrative  —  Fund  applicahle  for  Payment  — 
Amhiguity — Intention — Extrinsic  Evidence,  Admissihility  of — Evidence 
dehors  the  Will. 

A  testator,  after  directing  payment  of  his  debts  and  funeral  and  testa- 
mentary expenses,  bequeathed  a  number  of  pecuniary  legacies,  and  then 
gave  "  all  the  residue  and  remainder  "  of  two  specified  mortgage  debts 
then  due  to  him,  after  payment  of  his  debts  and  funeral  and  testamentary 
expenses  (but  not  adding  "  and  legacies  "),  to  three  persons  named.  At 
the  date  of  the  will  the  testator's  personal  estate  consisted  of  the  two 
mortgage  debts,  which  were  just  sufiicient  for  payment  of  the  legacies  (if 
payable  thereout),  debts,  and  funeral  and  testamentary  expenses.  Subse- 
quently to  the  date  of  his  will  the  testator  became  possessed  of  further 
personal  estate,  but  as  the  will  contained  no  general  residuary  gift  this 
remained  undisposed  of.  The  total  personal  estate,  exclusive  of  the  two 
A.  C.  1902.     .  3  r> 
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mortgage  debts,  was  not  sufficient  for  payment  of  the  debts,  funeral  and 
testamentary  expenses  and  legacies. 

On  an  originating  summons  to  ascertain  in  what  order  the  assets  should 
be  applied  : — 

Held,  that  "  the  residue  and  remainder  "  of  the  two  mortgage  debts 
meant  what  was  left  after  payment  thereout  of  the  debts,  funeral  and 
testamentary  expenses  only,  and  that  the  undisposed  of  personalty  could 
alone  be  resorted  to  for  the  general  pecuniary  legacies. 

The  decision  of  the  Court  of  Appeal,^  [1900]  2  Ch.  756,  reversed  for  the 
reasons  there  given  by  Rigby  L.J. 

John  Geainger  by  will  made  in  1895  directed  and  bequeathed 
property  as  stated  in  the  head-note.  The  property  of  which  he 
was  possessed  then  and  at  the  time  of  .  his  death  in  1898  is  also 
there  mentioned.  Evidence  of  the  property  acquired  between 
those  dates  was  given  by  affidavit,  and  allowed  to  be  read, 
though  objected  to  as  inadmissible.  Details  not  necessary  for 
the  present  report  are  set  out  in  the  report  of  the  case  below.  (1) 
Upon  an  originating  summons  Stirling  J.  held  that  according 
to  the  true  construction  of  the  will  and  in  the  events  which 
had  happened  "  the  residue  and  remainder  "  of  the  two  mort- 
gage debts  meant  what  was  left  after  payment  thereout  of 
the  debts,  funeral  and  testamentary  expenses  only,  and  that 
the  undisposed  of  personalty  could  alone  be  resorted  to  for  the 
general  pecuniary  legacies. 

The  Court  of  Appeal  (Lord  Alverstone  M.E.  and  Collins  L.J. , 
Eigby  L.J.  dissenting)  reversed  this  decision,  and  held  that 
though  the  will  did  not  contain  the  words  "  and  legacies  "  in 
the  description  of  "  the  residue  and  remainder,"  the  testator 
intended  the  legacies  to  be  paid  out  of  the  two  mortgage  debts, 
and  that  the  will  must  be  so  construed. 

The  legatees  of  the  two  mortgage  debts  appealed. 

Nov.  26.  Jenkins,  K.C.,  and  Cann,  for  the  appellants,  con- 
tended that  the  decision  of  the  Court  of  Appeal  was  based 
upon  a  forced  and  unnatural  construction  and  ought  to  be 
reversed. 

Ingven,  K.C.  {Northcote  with  him),  for  the  respondent 
Dawson. 

Theobald,  K.C.  (Fischer-  Williams  with  him),  for  the  respond- 
(1)  In  re  Grainger,  Dawson  v.  Higgins,  [1900]  2  Ch.  756. 
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ents  Grainger  and  Kamage,  who  represented  the  next  of  kin 
and  the  pecuniary  legatees,  contended  that  that  decision  was 
right,  and,  besides  the  cases  there  referred  to  cited,  upon  the 
question  of  the  admissibihty  of  extrinsic  evidence,  Fo7inereau 
V.  Poyjitz  (1)  ;  Coljjoys  v.  Colpoys  (2)  ;  Boys  v.  Williams,  (3) 

Nov.  28.  Eael  of  Halsbuey  L.C.  My  Lords,  I  think 
your  Lordships  are  very  much  indebted  to  Mr.  Theobald  and 
his  learned  junior  for  the  very  able  and  learned  exposition  of 
the  principles  upon  which  a  will  is  to  be  construed  in  this 
country  ;  but  I  confess  that  I  have  not  been  able  to  entertain 
the  smallest  doubt  as  to  what  is  the  true  solution  of  the 
question  propounded  for  your  Lordships'  determination. 

Stated  very  narrowly — and  I  think  the  more  narrowly  stated 
the  better — the  question  for  determination  on  this  particular 
will  turns  upon  two  phrases,  or,  even  more  compendiously 
stated,  upon  one  phrase  of  the  will:  "All  the  residue  and. 
remainder  of  the  sum  of  nine  thousand  one  hundred  and 
eighty-seven  pounds,  lent  on  mortgage  to  Sir  John  Lawson,. 
the  deeds  being  in  the  keeping  of  Messrs.  Blount,  Lynch  & 
Petre,  of  Fitzalan  House>  Arundel  Street,  Strand,  and  of  the 
sum  of  four  thousand  pounds,  lent  on  mortgage  to  Mrs.  Alicia 
Kirk,  of  the  Park,  Gorey,  Ireland,  the  deeds  being  in  the 
keeping  of  the  same  firm,  after  payment  of  my  just  debts  and 
funeral  expenses,  and  the  expense  of  proving  this  my  will." 

Those  are  the  words  which  your  Lordships  have  to  construe  ; 
and  I  confess  that  it  is  to  my  mind  absolutely  amazing  that 
any  one  can  entertain  the  smallest  doubt  as  to  what  those 
words  mean.  I  have  read  the  words  by  themselves  because, 
in  my  view  of  the  meaning  of  this  instrument,  they  are  by 
themselves.  One  does  not  doubt  that,  where  you  are  con- 
struing either  a  will  or  any  other  instrument,  it  is  perfectly 
legitimate  to  look  at  the  whole  instrument — and,  indeed,  you 
must  look  at  the  whole  instrument — to  see  the  meaning  of  the 
whole  instrument,  and  you  cannot  rely  upon  one  particular 
passage  in  it  to  the  exclusion  of  what  is  relevant  to  the 

(1)  (1785)  1  l^ro.  C.  0.  472.  (2)  (1822)  Jac.  451 ;  53  W.  Vx.  42. 

(3)  (1831)  2  Rnss.  &  My.  G89 ;  34  K.  11.  178. 
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H.  L.  (E.)  explanation  of  the  particular  clause  that  you  are  expounding. 

1901    '  That  is  perfectly  true  as  a  general  proposition  ;  but  I  ask  myself 

HiGGiNs  tiere  what  other  words — what  part  of  the  will,  what  provision 

D\wsoN  other  than  the  one  I  am  construing,  reflects  any  light  on,  or 

r,  ,  T^,  cfives  the  smallest  interpretation  to,  the  particular  words  which 

Earl  of  Halsbuiy  . 

I  am  called  upon  to  expound.  If  I  am  right  in  saying  that 
there  is  no  other  part  of  the  will  that  cuts  down,  qualifies,  or 
in  any  degree  alters  the  sense  of  the  words  I  have  read  (and 
Collins  L.J.  himself  says  :  "  Bead  by  itself  and  cut  off  from  its 
context  it  is,  I  agree,  capable  of  one  meaning  only  "),  then  I 
ask  myself  what  it  is  in  the  other  part  of  the  instrument  to 
which  the  Lord  Justice  refers,  by  which  he  says  the  natural 
and  ordinary  and  plain  meaning  of  the  words  can  be  cut  down 
and  expounded  into  something  different  from  that  which  he 
has  himself  said  is  their  ordinary  and  natural  meaning. 

My  Lords,  in  the  course  of  the  very  learned  and  exhaustive 
argument,  I  have  not  heard  one  word  quoted  from  any  other 
part  of  the  will  which  affects  that  question.  "What  has  been 
done  (with  the  utmost  respect  I  say  it)  by  the  then  Master  of 
the  Eolls  and  the  Lord  Justice  is  to  cut  a  sentence  into  two 
and  to  read  the  words  "residue  and  remainder"  as  if  they 
stood  by  themselves.  Now,  it  has  been  said,  and  said  very  truly, 
that  ''residue  and  remainder"  are  relative  terms;  you  cannot 
tell  what  they  mean  until  you  have  found  out  in  relation  to 
what  they  are  used.  If,  as  Collins  L.J.  says,  these  words  had 
been  left  by  themselves  and  without  an  exposition  of  what 
they  were  to  be  read  in  relation  to,  there  would  have  been 
considerable  justice  in  the  suggestion  that  you  might  read 
them  as  applicable  to  the  residue  of  the  whole  estate  after  pay- 
ment of  its  natural  and  just  burthens.  But  that  is  not  true; 
and  all  through  the  argument,  in  spite  of  repeated  questions 
by  me  to  the  learned  counsel,  I  found  that  in  no  one  case 
would  they  read  the  words  as  they  stand  in  the  will,  but  they 
would  read  the  words  *'  residue  and  remainder  "  by  themselves, 
and  said,  and  said  truly,  that  those  are  relative  words.  But 
when  I  come  to  look  at  the  will  itself,  I  must  construe  them 
as  they  stand  in  the  context,  and  in  their  grammatical  meaning, 
and  with  reference  to  what  is  there  said ;  and  then  it  seems 
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to  me  that  the  problem  is  solved  without  the  smallest  difficulty.    H.  L.  (E.) 
The  testator  says,  "  all  the  residue  and  remainder "  (now  I90i 
there  the  argument  has  stopped  throughout  over  and  over  higgixs 
again,  but  that  is  not  the  way  to  read  any  sentence) — "  all  the  d^^.sox 
residue  and  remainder  of  the  sum  of  9187Z." — and  he  repeats  ^  .  -— 

^  Earl  of  Halsbury 

the  same  with  reference  to  the  second  mortgage  debt — "and 
of  the  sum  of  4000/.,"  and  so  on.  How  is  it  possible  to  say 
that  that  language  is  susceptible  of  doubt  ? 

The  observations  of  very  learned  judges  have  been  quoted 
to  shew  that  you  must  read  all  the  words  in  every  instrument 
with  reference  to  the  circumstances  under  which  they  are 
uttered  or  written.  In  one  sense  that  is  quite  true.  It  is  quite 
true  that,  where  you  are  finding  out  persons  or  things — who  are 
the  persons  designated  by  the  will,  what  are  the  things  left  by 
the  will — you  may  find  either  the  person  or  the  thing  by  proper 
external  evidence  of  what  is  referred  to.  In  the  case  cited, 
Fonnereau' s  Case  (1),  nothing  could  be  more  intelligible  than 
this  :  a  man  leaves  an  annuity  of  so  much ;  it  has  to  be  ascer- 
tained what  he  meant  by  it;  the  word  ''annuity"  by  itself 
means  an  annual  sum,  which,  of  course,  might  be  a  very  large 
sum  indeed ;  or  you  may  find  out  that  the  testator  possessed 
a  thing  which  was  called  an  "  annuity,"  because  it  was  the 
designation  of  it  on  the  Stock  Exchange ;  you  may  find  out 
by  external  evidence  what  it  was  that  he  was  referring  to. 
"Whatever  the  subject-matter  of  it  is,  you  may,  of  course,  find 
out  by  external  evidence  to  what  he  refers.  And  here  the  odd 
thing  is  that  the  supposed  ambiguous  words  which  you  are  to 
construe  are  the  words  residue  and  remainder,"  and  yet,  from 
first  to  last,  the  learned  counsel  have  refused  to  refer  to  the 
words  ''residue  and  remainder"  as  they  are  used  in  the  will. 
It  is  not  "  residue  and  remainder  "  absolutely ;  and  that  is  the 
fallacy  of  the  whole  argument  that  has  been  addressed  to  your 
Lordships.  It  is  residue  and  remainder  of  a  particular  thing, 
and  you  cannot  cut  the  phrase  in  two  and  pretend  that  it 
becomes  ambiguous  because  you  cut  the  language  in  two  and 
take  one  part  of  a  phrase  which  is  admittedly  relative  and 
treat  it  as  if  you  could  read  it  apart  from  the  context  in  which 
(1)  1  Bro.  C.  C.  472. 
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H.  L.  (E.)  it  is,  and  the  thing  of  which  it  purports  to  be  the  residue. 

1901  And  that  is  really  the  key  to  the  whole  of  this  matter. 
HiGGixs       My  Lords,  I  have  often  said  that  to  treat  language  with  that 

DAWSON  violence  and  to  say  that  you  have  arrived  at  the  conclusion 

  from  external  circumstances  that  the  testator  would  have  made 

Earl  of  Halsbury 

.  a  different  disposition  from  what  he  has  done  if  he  had  had 

the  whole  subject-matter  in  his  mind,  and,  therefore,  to  construe 
his  language  differently,  is  not  to  construe  or  to  interpret  the 
language  which  the  testator  himself  has  used,  but  to  make  a 
will  for  him  which  you  think  he  ought  to  have  made  if  he  had 
had  the  whole  circumstances  present  to  his  mind. 

Now,  if  I  were  to  concede — what  I  certainly  do  not  in  this 
case,  for  I  know  nothing  about  it — that  it  is  more  probable 
that  the  testator  would  have  treated  the  residue  as  being  the 
residue  of  his  whole  estate  and  not  of  this  particular  sum  of 
which  it  is  stated  to  be  the  residue  if  he  had  had  the  facts  and 
circumstances  of  his  property  before  him — if  I  were  to  concede 
that,  it  would  not  help  the  present  respondents,  because,  in 
the  view  I  take,  if  you  were  to  construe  it  with  reference  to 
any  such  question,  it  would  be  making  a  new  will  for  him,  and 
not  construing  the  will  which  he  has  made. 

In  the  case  quoted  here  the  day  before  yesterday — Hunter  v. 
Attorney 'General  (1) — I  find  myself  saying:  The  plain  fact 
remains  in  this  will  that  the  testator  has  not  declared  the  trust 
that  the  Court  of  Appeal  have  imagined  for  him,  and  no  apt 
words  have  been  found  to  fit  or  give  effect  to  his  supposed 
intention ;  and  I  think  your  Lordships  are  not  justified  in 
taking  such  a  liberty  of  interpretation.  That  certainly  would 
be  a  strange  mode  of  construing  a  will,  that  because  you  can- 
not find  what  else  he  must  have  intended  to  be  done  with  his 
money  except  something  of  that  nature,  although  it  is  admitted 
that  there  are  no  words  in  the  will  to  convey  the  intention 
which  it  is  suggested  he  had  in  his  mind,  you  can  invent  pro- 
visions and  impose  conditions  which  the  testator  himself  has 
not  introduced."  I  find  that  my  noble  and  learned  friend, 
Lord  Davey,  in  the  same  case  said :  "I  can  only  say,  with 
unfeigned  respect  for  the  opinion  of  that  learned  judge  " — 
(1)  [1899]  A.  C.  317. 
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referring  to  the  Master  of  the  Eolls — "  that  he  seems  to  me  H.  L.  (e.) 
to  be  making  a  will  for  the  testator,  and  not  interpreting  the  1901 

words  he  has  used."     "  The  words  are  directly  and  plainly  Higgixs 

applicable  to  the  second  purpose,  and,  in  my  opinion,  to  that  D^^'g^^- 

only."    I  say  here — to  paraphrase  those  words — the  words  are   

J  r       ^  ^       Earl  of  Halsbury 

plainly  applicable  to  the  residue  of  the  sums  of  money  to  Which 
they  are  applied  as  a  residue,  and  to  that  only.  The  language, 
therefore,  is  to  my  mind  absolutely  unambiguous. 

My  Lords,  I  confess  I  am  confirmed  in  the  view  which  I 
entertain  of  the  true  construction  by  the  24th  section  of  the 
Wills  Act.  With  whatever  purpose,  or  in  respect  of  whatever 
supposed  defect  in  the  law  that  section  was  enacted,  I  can  only 
say  that  the  language  there  seems  to  me  plain  and  unam- 
biguous— that  I  am  to  construe  this  will  as  if  the  condition 
of  things  to  which  it  refers  was  that  immediately  before  the 
testator's  death.  I  do  not  believe  that,  for  any  such  purpose 
as  is  now  contended,  you  have  any  right  to  go  into  the  history 
of  the  testator's  property  and  see  when  he  came  into  possession 
of  it.  My  Lords,  I  say  that  by  way  of  protest  against  the 
construction  proposed  to  be  placed  upon  that  section  of  the 
Wills  Act ;  but,  for  the.  purposes  of  this  case,  it  is  enough  to 
say  that  I  think  that,  in  this  particular  will,  the  language  is 
plain  and  unambiguous,  and  that  for  no  such  purpose  as  has 
been  suggested  to  your  Lordships  could  you  go  into  external 
circumstances. 

I  am  very  clearly  of  opinion  that  the  judgment  of  the  Court 
of  Appeal  ought  to  be  reversed,  and  I  move  your  Lordships 
accordingly. 

LoED  Shand.  My  Lords,  I  entirely  concur  with  what  has 
fallen  from  his  Lordship  on  the  Woolsack  on  the  subject  of  the 
alleged  ambiguity  in  this  will.  It  appears  to  me,  with  great 
deference  to  those  who  have  thought  differently,  that  the  will 
is  unambiguous  in  itself.  It  is  only  ambiguous  in  this  sense, 
that  it  has  admitted  of  much  argument  on  two  different  views 
of  the  construction  of  its  terms,  and  not  only  of  argument,  but 
of  very  strong  difference  of  opinion  on  the  part  of  the  learned 
judges  in  the  Court  of  Appeal.    But  although  that  has  been  so. 
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H.  L.  (E.)  I  agree  with  his  Lordship  in  thinking  that,  in  reference  to  the 

1901  so-called  ambiguity,  the  meaning  of  the  testator,  on  a  sound 

HiGGiNs  construction  of  his  will,  is  that  the  deductions  to  be  made  from 

^  the  residue  therein   described  are  only  the  debts,  funeral 

Dawson.  ^         ,  . 

  expenses,  and  the  expense  of  proving  his  will.    He  has,  in  my 

Lord  Shand, 

- —  opinion,  expressly  stated  that  these  are  to  be  the  only  deduc- 
tions from  the  residue.  I  agree  with  my  noble  and  learned 
friend  on  the  Woolsack  that  the  ''residue"  to  which  the 
testator  there  refers,  according  to  the  plain  language  of  the 
instrument,  is  the  residue  and  remainder  of  the  sums  then  lent 
upon  mortgages,  and  of  those  sums  only. 

It  appears  to  me,  my  Lords,  that  it  is  a  violent  construction 
of  this  will  to  treat  the  word  "  residue  "  as  referring  to  the 
residue  of  the  testator's  general  estate,  or  because  of  the  order 
in  which  the  clauses  occur  to  hold  that  the  residue  of  the 
mortgages  is  to  be  taken  after  deduction  of  the  legacies,  which 
are  not  mentioned  as  deductions  to  be  made  in  the  clause 
which  specifies  what  the  deductions  are  to  be,  I  agree  with 
Stirling  L.J.  that  what  is  really  proposed  is  to  read  in  the 
word  "  legacies  "  in  the  clause  specifying  deductions.  I  can 
find  no  warrant  for  this,  or  anything  to  suggest  that  legacies 
were  to  form  a  deduction  from  the  residue  of  the  mortgage 
debts. 

My  Lords,  I  must  further  say  that  I  have  very  great  diffi- 
culty indeed  as  to  whether  any  such  proof  as  has  been  allowed 
and  has  been  so  much  referred  to  in  the  argument  is  admissible 
in  this  case.  The  case  is  not  one  in  which  either  the  property 
dealt  with  by  the  testator  or  the  legatees  or  persons  to  be 
benefited  by  the  will  are  at  all  doubtful.  In  the  class  of  cases 
in  which  you  cannot  tell  exactly  what  is  given,  or  to  whom  it 
is  given,  because  of  obscure  and  doubtful  expressions  of  the 
testator's  will  in  regard  to  the  particular  conditions  of  his 
property,  you  must  have  recourse  to  extrinsic  evidence  in  order 
to  ascertain  his  meaning.  But  here,  in  the  first  place,  the  will 
is,  in  its  expressions  and  language,  as  I  think,  unambiguous, 
and,  that  being  so,  no  proof  in  reference  to  the  amount  of  the 
testator's  estate  at  the  date  of  the  will  can  affect  its  construc- 
tion.   It  appears  to  me  that  the  purpose,  or  the  effect,  at  all 


Dawson. 

Lord  SliaiitL 
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events,  of  the  proposal  to  lead  evidence  in  this  case,  is  to  supply  n.  L.  (E.) 
a  basis  for  inferring  the  intention  of  the  testator,  and  to  take  looi 
one  av^ay  from  the  true  construction  of  the  will  as  shewing  higgins 
lhat  the  testator  intended  something  different  from  what  he 
has  said.  I  agree  with  his  Lordship  in  thinking  that  even  if 
it  could  be  shewn  that  the  intention  of  the  testator  was  some- 
thing different  from  the  language  of  the  will,  that  intention 
would  not  prevail,  but  that  the  language  of  the  will  must  settle 
the  rights  of  parties.  The  object  of  shewing  that  there  was  a 
deficiency  in  the  assets  dealt  with  by  the  will  as  a  whole  is 
really  to  affect  this  question  of  intention,  and  I  would  observe 
that  if,  in  order  to  place  the  Court  entirely  in  the  position  of 
the  testator  when  he  made  his  will,  it  is  competent  to  lead 
evidence  as  to  the  amount  of  his  estate  at  that  date,  it  must,  I 
think,  be  equally  competent  to  lead  counter  evidence  in  order 
to  shew  that,  although  his  estate  was  of  that  amount,  he  had 
great  expectations  tHat  his  estate  would  be  considerably  larger 
in  the  course  of  a  few  days  or  a  few  years  during  which  he 
expected  to  live.  The  one  class  of  evidence  must  be  admitted 
as  a  counterpoise  to  the  other.  But  the  importance  of  such 
evidence  and  its  real  effect  can  be  of  very  little  consequence,  if 
any,  because  of  the  provision  in  the  Wills  Act  to  which  his 
Lordship  has  just  referred,  to  the  effect  that  under  the  statute 
the  will  speaks  as  at  the  date  of  the  death,  and  the  amount  and 
nature  of  the  estate  must  be  regarded  as  at  that  date,  and  not 
at  a  date  three  or  four  years  before,  when  the  estate  might  have 
been  different  altogether.  On  these  grounds  I  am  entirely 
of  opinion  with  the  Lord  Chancellor  that  the  judgment  ought 
to  be  as  his  Lordship  has  proposed. 


LoED  Davey.  My  Lords,  notwithstanding  Mr.  Theobald's 
very  able  argument,  I  cannot  bring  myself  to  feel  any  doubt  as 
to  the  construction  of  this  will,  nor  do  I  think  that  any  case 
has  been  made  by  the  respondents  for  the  admission  of  extrinsic 
evidence  for  the  purpose  of  enabling  us  to  construe  it.  On 
both  those  points  I  am  quite  satisfied  with  the  judgment 
delivered  by  Kigby  L.J.  in  the  Court  of  Appeal,  and  I  adopt 
the  reasons  which  he  has  given.    I  need  not,  therefore,  make 
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Dawson. 

Lord  Davey 


H.  L.  (E.)  any  lengthened  observations  upon  the  case;  but  I  wish  in  par- 
1901  ticular  to  call  attention  to  two  passages  in  the  judgment  of  that 
HiGGiNs  learned  Lord  Justice.  He  says  this  (1) :  The  first  point 
which  I  think  it  convenient  to  notice  is  the  fundamental  dis- 
tinction between  evidence  simply  explanatory  of  the  words  (of 
the  will)  themselves,  and  evidence  sought  to  be  applied  to  prove 
intention  itself  as  an  independent  fact  (Wigram,  3rd  ed.  pi.  10). 
This  distinction  must  never  be  lost  sight  of.  The  great  majority 
of  the  cases  of  explanatory  evidence  consisted  of  the  ascertain- 
ment of  persons  and  things  insufficiently  explained  by  the  will 
itself.  When  I  say  that  it  has  never  been  contended  that  a 
will  bearing  a  definite  construction  can  have  another  and 
different  construction  imposed  upon  it  by  extrinsic  evidence,  I 
by  no  means  undertake  to  assert  that  in  point  of  fact  this  has 
never  been  done.  Before  the  publication  of  Sir  James  Wigram's 
treatise,  there  probably  were,  and  subsequently  there  possibly 
may  have  been,  instances  of  the  kind :  all  such  instances,  how- 
ever, must  be  attributable  to  the  result  of  an  unconscious, 
though  illegitimate,  yielding  to  almost  necessary  bias  in  favour 
of  a  particular  intention,  indicated  or  suggested  by  extrinsic 
facts,  as  distinguished  from  the  explanatory  effect  of  such  facts 
on  the  words  of  the  will  under  discussion."  The  learned  Lord 
Justice  adds  in  a  later  passage:  "It  must  be  borne  in  mind 
that  a  will  is  not  ambiguous  by  reason  only  that  it  is  difficult 
of  construction.  If  it  is  finally  held  to  bear  a  particular  con- 
struction, that  must  govern  its  legal  meaning,  notwithstanding 
any  difficulty  that  the  Courts  may  have  felt  in  arriving  judicially 
at  the  construction;  it  is  only  ambiguous  when,  after  full 
consideration,  it  is  determined  judicially  that  no  interpretation 
can  be  given  to  it  " — I  will  add  what  is  apparently  the  meaning 
of  the  Lord  Justice — without  some  explanation  of  the  expres- 
sions used  in  it  which  are  descriptive  of  the  subjects  of  the 
bequests  or  of  the  persons  to  whom  the  bequests  are  made. 

My  Lords,  like  Eigby  L.J.,  I  will  not  undertake  to  say  that 
no  case  is  to  be  found  (I  do  not  pretend  to  have  made  an 
exhaustive  search,  but  I  am  not  aware  of  any  case)  in  which 
extrinsic  evidence  has  been  admitted  to  enable  the  Courts  to 
(1)  [1900]  2  Ch.  763,  764. 
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construe  a  difficult  will  where  the  words  themselves  require  no    H.  L.  (E.) 
interpretation,  but  the  difficulty  is  only  in  the  construction  of  I90i 
the  sentence  in  which  the  words  occur.    The  cases  cited  by  higgins 
Mr.  Theobald  do  not  appear  to  me  to  bear  a  contrary  character,  j^^^sox. 
They  were  all  cases  where  the  question  was  as  to  the  meaning   ^  ^^.T^^ey 
of  an  indefinite  or  uncertain  description  of  persons  or  things.   

And,  my  Lords,  to  admit  such  evidence  as  has  been  tendered 
in  this  case  would,  in  my  opinion,  be  contrary  to  s.  24  of  the 
Wills  Act,  which  bids  us  construe  a  will  as  if  it  were  made 
immediately  before  the  testator's  death.  Not  only  would  it  be 
contrary  to  that  section,  but  in  my  opinion  it  would  also  be 
contrary  to  the  general  principles  which  guide  the  Courts  in 
the  construction  Of  wills  and  of  other  instruments  as  well. 

My  Lords,  I  have  already  said  that  the  gift  in  this  will  does 
not,  in  my  opinion,  present  any  difficulty  of  construction.  No 
doubt  the  word  "residue  "  is  in  itself  a  relative  term ;  but  in 
this  case  the  testator  has  himself  told  us  the  meaning  in  which 
he  uses  the  word  "residue,"  and  the  subject-matter  with 
reference  to  which  the  word  "  residue  "  is  used,  namely,  it  is 
to  be  the  residue  of  the  mortgage  debts,  after  the  payment  of 
debts  and  funeral  and  testamentary  expenses.  Am  I  to  change 
my  opinion  of  the  meaning  of  those  words,  which  I  think  very 
plain,  because  I  know  that  at  the  time  when  he  made  his  will 
the  mortgage  debts  formed  the  bulk  of  his  property  ?  I  think 
not.  Nor  do  I  think  I  ought  to  admit  that  consideration  to 
influence  my  opinion  merely  because  other  persons  as  well 
qualified,  or  better  qualified  than  myself,  have  attached  a 
different  meaning  to  those  words.  It  may  be  that  the  testator 
may  have  been  imperfectly  acquainted  with  the  use  of  legal 
language;  he  may  not  have  understood  the  legal  effect  of 
making  a  specific  gift  or  what  a  specific  gift  was,  and  he  may 
have  used  language  the  legal  interpretation  of  which  does  not 
carry  out  the  intentions  that  he  had  in  his  mind.  I  do  not 
know  whether  that  is  so  or  not.  But,  whether  that  be  so  or 
not,  of  this  I  am  quite  clear,  that  that  fact  should  not  induce 
the  Court  to  put  a  meaning  on  his  words  different  from  that 
which  the  Court  judicially  determines  to  be  the  meaning  which 
they  bear. 
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H.  L.  (E.)      My  Lords,  the  difficulty  which  arises  from  departing  from 
1901       this  plain,  simple  and  well-founded  rule  of  construction  is 
HiGGiNs    illustrated  by  this  very  case.    The  consequence  of  holding  that 
D\wsoN  words    residue  after  payment  of"  "debts  and  funeral" 

lorTDTvey  tcstamcntary  expenses  mean  something   different  from 

  what  the  testator  has  said  has  led  to  this  extraordinary  result 

— that  the  Court^has  felt  itself  constrained,  having  put  that 
unnatural  meaning  upon  the  words  which  the  testator  has  used, 
to  determine  that  legacies  which  are  prima  facie  mere  pecuniary 
legacies  of  100/.  or  more — there  are  several  pecuniary  legacies 
of  lOOL,  150Z.,  lOOOZ.,  750/.,  and  so  forth — that  those  legacies, 
which  are  expressed  in  language  as  to  the  meaning  of  which 
no  lawyer  could  possibly  have  any  doubt,  are  to  be  held  to  be 
specific — that  is,  to  be  not  what  they  say,  a  gift  of  lOOZ.,  but  a 
gift  of  an  aliquot  portion  of  a  mortgage  debt.  My  Lords,  that 
is  only  an  illustration  of  the  danger  of  departing  from  what  has 
been  sometimes  called  the  golden  rule  of  construing  every 
instrument  according  to  the  natural  meaning  which  the  words 
bear  in  the  instrument  in  which  you  find  them. 

I  am,  therefore,  of  opinion  with  your  Lordships  that  the 
judgment  of  the  Court  of  Appeal  should  be  reversed  and  the 
judgment  of  Stirling  J.  restored. 

LoED  Beampton.  My  Lords,  I  so  thoroughly  concur  in 
every  word  that  was  said  by  the  Lord  Chancellor  in  giving 
judgment  just  now,  that  I  do  not  feel  that  I  could  usefully  add 
one  single  word.  His  reasons  for  the  judgment  at  which  the 
House  has  arrived  seem  to  me  to  be  not  only  sound  law, 
but  extremely  good  sense.  Therefore,  I  satisfy  myself  by 
concurring  with  that  judgment.  I  think  the  judgment  of 
Stirling  J.  ought  to  be  restored  and  the  judgment  of  the  Court 
of  Appeal  reversed. 

LoED  KoBEETSON.  My  Lords,  I  understand  and  respectfully 
appreciate  the  view  taken  of  this  will  in  the  Court  of  Appeal 
and  ably  supported  by  the  learned  counsel  for  the  respondents. 
But  I  am  entirely  unable  to  see  ambiguity  in  this  will,  for  I 
find  the  subject  of  the  gift  to  the  canons  to  be  expressly  defined 
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in  the  words  of  the  gift.    I  can  see  no  relation  in  the  word   H.  L.  (E.) 
''residue"  to  the  prior  legacies.    I  see  a  direct  relation  to  the  i9oi 
debts,  funeral  expenses,  and  the  expense  of  proving  the  will.  Higgin^ 

r." 

Dawson. 

Order  of  the  Court  of  Appeal  reversed  save  in  so   

far  as  it  affirmed  the  order  of  Stirling  J. ; 
Declared,  that  upon  the  true  construction  of 
the  testator's  loill  his  undisposed  of  personal 
estate  was  liable  for  the  payment  of  his  debts 
and  fimeral  and  testamentary  expenses,  and 
the  pecuniary  legacies  and  annuity  bequeathed 
by  his  will  in  exoneration  of  the  specifically 
bequeathed  mortgage  debts  :  And  it  appearing 
that  the  undisposed  of  personal  estate  was 
insufficient  for  the  payment  of  the  testator's 
funeral  and  testamentary  expenses  and  debts, 
and  the  pecuniary  legacies  and  annuity,  and 
the  appellants  agreeing  that  such  deficiency 
should  be  made  good  out  of  the  specifically 
bequeathed  mortgage  debts  :  And  disclaiming 
all  right  to  be  recouped  out  of  the  specifically 
devised  real  estate ;  Ordered,  that  the  costs 
of  all  parties  in  the  Chancery  Division  and 
in  the  Court  of  Appeal  {including  the  costs 
directed  by  the  order  of  the  Court  of  Appeal 
to  be  paid  by  the  appellants),  and  also  the 
costs  of  all  parties  incurred  in  respect  of  the 
appeal  to  this  House,  be  paid  out  of  the  undis- 
posed of  personal  estate  :  Cause  remitted  to 
the  Chancery  Division, 

Lords'  Joicriials, 'Now emhei  28,  1901. 

Solicitors:   Withalls  d-  Belton ;  Blount,  Lijnch  cC-  Pctrc  ; 
Collyer  Davis. 
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Appellants ; 
Kespondents. 

Will — Construction — Absolute  Gift—Gift  over  on  a  Compound  Event — Execu- 
tory Devise  —  Perpetuity  —  Remoteness  —  Splitting  Gift  over  —  Cutting 
down  Absolute  Gift — Settlement — Intestacy. 

A  will  made  in  1850  gave  residuary  personal  estate  to  trustees  in  trust 
for  tlie  testator's  wife  for  life  and  after  her  death  (which  happened)  to  be 
divided  into  five  portions  which  the  testator  allotted  thus :  "  To  S.  D.  (a 
married  woman)  I  give  two  of  such  portions  "  and  directed  that  the  two- 
fifths  allotted  to  S.  D.  should  remain  in  trust  for  her  life  for  her  separate 
use,  and  from  and  after  her  decease  in  trust  for  her  children  upon  attaining 
twenty-five  if  sons,  or  upon  attaining  twenty-one  or  marriage  if  daughters  ; 
"  hut  in  default  of  any  such  issue  "  the  two-fifths  to  be  divided  among 
the  children  of  C,  payable  to  sons  at  twenty-five  or  to  daughters  at 
twenty-one  or  marriage. 

S.  D.  died  without  having  had  a  child.  At  her  death  there  were 
children  of  C,  daughters,  who  had  all  attained  twenty-one  or  married : — 

Held,  (1.)  that  the  whole  gift  over  on  the  death  of  S.  D.  was  void  for 
remoteness,  and  could  not  be  split  up  into  separate  contingencies  so  as  to 
be  construed  as  a  gift  over  on  one  contingency,  that  of  S.  D.  having  no 
child ;  and  (2.)  that  upon  the  death  of  S.  D.  there  was  no  intestacy  as  to 
the  two-fifths,  but  that  by  reason  of  the  invalidity  of  the  gift  over  on  her 
death,  the  original  absolute  gift  remained,  and  upon  her  death  passed  to 
her  representatives. 

Where  there  is  an  absolute  gift  to  a  legatee  in  the  first  instance,  and 
trusts  are  engrafted  or  imposed  on  that  absolute  interest  which  fail,  either 
from  lapse  or  invalidity  or  any  other  reason,  then  the  absolute  gift  takes 
effect,  so  far  as  the  trusts  have  failed,  to  the  exclusion  of  the  residuary 
legatee  or  next  of  kin  as  the  case  may  be. 

The  decision  of  the  Court  of  Appeal,  [1901]  1  Ch.  482,  affirmed. 

The  words  of  the  will  and  the  events  which  happened  are 
stated  in  the  judgment  of  Lord  Davey.  The  appellants  repre- 
sented the  children  of  C.  and  the  testator's  next  of  kin.  The 
respondents  represented  the  executors  of  S.  D.  and  the 
trustees  under  the  testator's  will. 


[HOUSE  OF  LORDS.] 
II.  L.  (E.)  HAlSrCOCK  AND  Othees  .... 

1^  AND 

Dec.  IG.      WATSON  AND  OtHEES  .... 


Nov.  29;  Dec.  2.  Levett,  K.C.,  and  B.  J.  Quin,  for  the 
appellants.    The  gift  over  of  Susan  Drake's  two-fifths  is  sever- 
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able  into  two  distinct  gifts — first,  a  gift  over  in  the  event  of  her   H.  L.  (E.) 
dying  without  having  had  any  child,  and,  secondly,  of  her  1901 
having  had  children,  none  of  whom  fulfilled  the  prescribed  Hancock 
conditions.    The  alternative  limitations  need  not  be  separately  ^y^tsox 

expressed.    This  divisibility  is  recognised  in  a  similar  case  in   

Evers  v.  Challis  (1) :  see  per  Lord  "Wensleydale.  (2)  Where  a 
gift  fails  as  an  executory  devise,  it  may  be  good  as  a  contingent 
remainder.  The  gift  is  to  be  construed  as  if  the  words  were 
inserted  "If  Susan  Drake  should  have  no  children"  before 
those  descriptive  of  the  further  events.  See  per  Lord  Campbell, 
citing  Jo7ies  v.  Westcomh  (3)  :  "  If  there  be  a  gift  over  on  a 
class  dying  within  a  particular  age,  it  takes  effect  if  that  class 
never  comes  into  existence  "  :  Doe  d.  Evers  v.  Challis.  (4)  Lord 
Campbell's  judgment  was  restored  in  the  House  of  Lords  after 
reversal  in  the  Exchequer  Chamber.  These  decisions  were 
followed  in  Watson  v.  Young  (5)  and  l7i  re  Harvey.  (6)  Li  re 
Bence  (7)  is  distinguishable.  Further,  Susan  Drake  took  no 
more  than  a  life  interest,  and,  if  the  gift  over  is  void  for  remote- 
ness, her  two-fifths  share  passed  to  those  who  were  the 
testator's  next  of  kin  at  his  death. 

Haldane,  E.G.,  and  Mulligan,  K.C,  {Fmvcus  with  them),  for 
the  respondents  other  than  the  trustees.  The  doctrine  of 
Evers  v.  Challis  (1)  is  confined  to  real  estate,  and  Watso7i  v. 
Young  (5)  is  overruled  by  In  re  Bence.  (7)  The  gift  to  Susan 
Drake  is  clearly  absolute  in  the  first  instance,  and  the  gift  over 
is  to  a  class  on  a  contingency  which  is  void  for  remoteness. 
There  is  only  one  event — not  two  alternative  events  ;  and  there 
is  abundant  authority  to  shew  that  such  a  gift  cannot  be  inter- 
preted so  as  to  receive  effect  if  the  event  actually  occurs  within 
the  limit.  It  is  enough  to  render  it  void  that  it  may  exceed 
the  period  :  Miles  v.  Harford  (8)  ;  Proctor  v.  Bishop  of  BatJi 
and  Wells.  (9)  In  the  events  which  have  happened,  Susan 
Drake's  representatives  are  entitled,  the  gift  having  in  the  first 

(1)  (1859)  7  H.  L.  C.  531.  (5)  (1885)  28  Ch.  D.  436. 

(2)  7  H.  L.  C.  at  p.  552.  (6)  (1888)  30  Cli.  D.  289. 

(3)  (1711)  1  Eq.  C.  Ab.  245.  (7)  [1891]  3  Ch.  242. 

(4)  (1850)  18  Q.  B.  224,  230.  (8)  (1879)  12  Ch.  D.  691. 

(9)  (1794)  2  ir.  Bl.  358;  3  R.  R.  417. 
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H.  L.  (E.)  instance  been  absolute,  and  the  restrictions  on  the  mode  of 

1901  enjoyment  having  failed  :  Kellett  v.  Kellett.  (1) 
Hancock  ^-  Stokes,  for  the  trustees. 

Watson.       Levett,  E.G.,  in  reply. 

The  House  took  time  for  consideration. 

Dec.  16.  Lord  Davey.  My  Lords,  in  this  case  Kichard 
Hancock,  by  his  will  dated  June  17,  1850,  gave  the  residue  of 
his  property  to  trustees  upon  trust  to  permit  his  wife  (who 
died  in  November,  1876)  to  receive  the  income  during  her  life 
for  her  separate  use,  and  after  her  death  upon  trust  to  be 
divided  into  five  equal  portions,  which  he  allotted  in  the 
manner  following :  To  Susan  Drake  he  gave  two  of  such 
portions,  to  his  brother  William  one  such  portion,  to  his  brother 
Charles  one  such  portion,  and  to  the  sons  of  his  late  brother 
Sampson  the  remaining  one  such  portion.  The  will  then 
proceeds  as  follows :  **  But  it  is  my  will  and  mind  that  the 
two-fifth  portions  allotted  to  the  said  Susan  Drake  shall  remain 
in  trust,  and  that  she  be  entitled  to  take  only  the  interest  and 
annual  proceeds  of  the  shares  so  bequeathed  to  her  during  her 
natural  life,  and  for  her  sole  and  separate  use  independent  of 
her  present  or  any  future  husband,  but  without  power  of 
anticipation,  and  from  and  after  her  decease  in  trust  for  the 
benefit  of  any  child  or  children  born  unto  her  the  said  Susan 
Drake  by  her  present  or  any  future  husband  upon  his  or  their 
attaining  the  age  of  twenty-five  years,  if  a  son  or  sons,  or  if 
a  daughter  or  daughters  upon  her  or  their  attaining  the  age  of 
twenty-one  years,  or  upon  her  or  their  marriage,  whichever 
of  these  events  may  first  happen ;  but  in  default  of  any  such 
issue,  then  and  in  that  case  the  said  two-fifths  of  my  residuary 
estate  and  any  accumulation  of  interest  thereon  shall  go  and 
be  divided  subject  to  the  appointment  of  my  wife  among  the 
children  of  my  brother  Charles  ;  but  if  there  be  no  such  appoint- 
ment, then  to  be  equally  divided  among  such  children,  payable 
if  a  son  or  sons  upon  their  attaining  the  age  of  twenty-five 
years,  and  if  a  daughter  or  daughters  upon  her  or  their  attaining 
(1)  (1868)  L.  R.  3  H.  L.  ICO. 
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the  age  of  twenty-one  years,  or  upon  her  or  their  marriage,  H.  L.  (E.) 
whichever  event  may  first  happen."  looi 

The  testator's  widow  made  no  appointment  of  the  two-fifths  piancock 

allotted  to  Susan  Drake.    Susan  Drake  died  on  June  26,  1899,  ...  l'  ^ 

without  ever  having  had  any  issue.    The  two-fifths  of  the  

°  l.oidDavey. 

testator's  residuary  estate  allotted  to  her  are  now  represented  — - 
by  a  sum  of  12,399Z.  IO5.  Eeduced  3  per  cent.  Annuities. 

The  appellants  are  the  children  of  the  testator's  brother 
Charles,  and  in  the  events  which  have  happened  they  claim  to 
be  entitled  to  Susan  Drake's  two-fifths  of  the  residuary  estate 
under  the  gift  over  stated  above.  They  are  also  next  of  kin 
of  the  testator ;  and  if  they  fail  on  their  first  point  they  contend 
that  the  share  in  question  is  undisposed  of. 

Your  Lordships  will  observe  that  the  disposition  under  which 
the  appellants  claim  is  an  executory  limitation,  to  take  effect 
in  default  of  such  issue  as  mentioned  of  Susan  Drake,  i.e.,  her 
children,  whether  born  before  or  after  the  testator's  death,  who 
shall  attain  the  age  of  twenty-five  years  in  the  case  of  sons, 
and  twenty-one  years  or  be  married  in  the  case  of  daughters. 
This  event  may,  of  course,  happen  beyond  the  limits  allowed 
by  law. 

An  executory  devise  is  an  infringement  on  the  rules  of  the 
common  law,  and  the  conditions  for  its  validity  are  well  settled. 
So  far  back  as  the  year  1787  Lord  Kenyon,  then  Master  of  the 
Eolls,  thus  expresses  himself  in  Jee  v.  Audley  (1):  ''The 
general  principles  which  apply  to  this  case  are  not  disputed  ; 
the  limitations  of  personal  estate  are  void  unless  they  neces- 
sarily vest,  if  at  all,  within  a  life  or  lives  in  being,  and  twenty- 
one  years  or  nine  or  ten  months  afterwards.  This  has  been 
sanctioned  by  the  opinion  of  judges  of  all  times,  from  the  time 
of  the  Duke  of  Norfolk's  case  to  the  present ;  it  is  grown 
reverend  by  age,  and  is  not  now  to  be  broken  in  upon."  And 
in  advising  this  House  in  Dungannon  v.  Smith  (2),  a  case  to 
which  I  shall  refer  again,  Cresswell  J.  stated  the  rule  thus  :  "  It 
is  a  general  rule,  too  firmly  established  to  be  controverted,  that 
an  executory  devise  to  be  valid  must  vest,  if  at  all,  within  ;i 
life  or  hves  in  being  and  twenty-one  years  after;  it  is  not 
(1)  (1787)  1  Cox,  324 ;  1  R.  11.  4G.       (2)  (1840)  12  CI.  &  F.  546,  at  p.  5iy.\. 
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H-  L.  (E.)  sufficient  that  it  may  vest  within  that  period ;  it  must  be  good 
1901  in  its  creation,  and  unless  it  is  created  in  such  terms  that  it 
Hancock  cannot  vest  after  the  expiration  of  a  life  or  lives  in  being,  and 
WatW  twenty-one  years  and  the  period  allowed  for  gestation,  it  is 
  not  valid,  and  subsequent  events  cannot  make  it  so." 

Lord  Davey . 

— —  All  this  is  not:  disputed  by  the  appellants  ;  and  it  would  there- 
fore seem  that  the  gift  over  to  the  children  of  Charles  in  the 
will  before  your  Lordships  must  prima  facie  be  held  void.  But 
the  appellants  contend  that  they  are  entitled  to  look  at  the 
events  which  happened,  and  to  construe  the  event  on  which 
the  gift  over  is  to  take  effect  as  if  it  were  two  events.  They 
say  that  the  meaning  of  the  testator's  words  rightly  construed 
is  :  "if  Susan  Drake  shall  have  no  issue,  or  if  her  children 
die  without  having  fulfilled  the  prescribed  conditions  for  the 
vesting  of  the  property  in  them."  In  the  first  case  they  say 
the  .gift  is  good,  and  in  the  second  only  is  it  void. 
.  My  Lords,  the  first  observation  that  occurs  to  one  is  that 
this  is  not  the  language  of  the  will.  The  learned  counsel  for 
the  respondent  pointed  out  grammatical  difficulties  in  reading 
the  words  in  that  way.  If  one  were  at  liberty  to  alter  the 
language  of  the  will  in  the  manner  suggested,  I  really  do  not 
see  why  one  should  not  split  the  event  into  as  many  con- 
tingencies as  can  be  pointed  out  in  which  the  gift  over  would 
take  effect  within  the  allowed  limits^  For  instance,  why  not 
rdividfe  the  event  in  the  present  case  into  at  least  three  :  (1.)  If 
;Susan  has  no  children;  (2.)  if  her  children  all  die  under 
-twenty-one ;  or  (3.)  if  they  die  under  twenty-five  ?  And  there 
^may  be  other  contingencies  into  which  the  event  could  be 
'^broken  up.  In  that  case,  what  becomes  of  the  rule  that  you 
are  not  to  look  at  the  event  which  actually  happens  for  deter- 
mining the  validity  of  the  gift  ?  I  again  quote  Lord  Kenyon. 
"Another  thing  pressed  upon  me,"  he  says,  "is  to  decide  on 
the  events  which  have-  happened ;  but  I  cannot  do  this  with- 
out overturning  very  many  cases.  The  single  question  before 
me  is,  not  whether  the  limitation  is  good  in  the  events  which 
have  happened,  but  whether  it  was  good  in  its  creation  ;  and  if 
it  were  not  I  cannot  make  it  so." 

But,  my  Lords,  the  same  argument  which  has  been  pressed 
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upon  your  Lordships  was  addressed  to  the  Court  of  Common  H.  L.  (E.) 
Pleas  more  than  a  hundred  years  ago  and  overruled.    In  the  1901 

case  of  Froctor  v.  Bishop  of  Bath  and  Wells  (1),  decided  in  hancock 

the  year  1794,  an  advowson  was  devised  to  the  first  or  other  ^^Jgo^- 

son  of  Thomas  Proctor  that  should  be  bred  a  clergyman,  and  ^  — - 

*^*'  Lord  Davey. 

be  in  holy  orders,  but  in  case  Proctor  should  have  no  such  son,   

to  one  Moore  in  fee.  There  being  no  particular  estate  to 
support  the  devise  as  a  contingent  remainder,  it  could  take  effect 
only  as  an  executory  devise.  Proctor  died  without  having 
had  a  son,  and  Moore  thereupon  claimed  to  present.  It  was 
argued  that  the  limitations  in  the  will  were  alternate :  if 
Proctor  should  have  a  son  in  holy  orders  Moore  was  excluded, 
and  if  he  had  no  son  he  could  take.  It  was  replied  that  in 
truth  there  was  but  one  contingency  on  which  the  devise  to 
Moore  was  limited,  and  the  case  was  distinguished  from  a  case 
of  Longhead  v.  Phelps  (2),  where  two  contingencies  were 
expressed  in  the  disjunctive,  the  first  of  which  was  good. 
The  Court  of  Common  Pleas  was  very  clearly  of  opinion  that 
the  first  devise  to  the  son  of  Thomas  Proctor  was  void  from 
the  uncertainty  when  such  a  son,  if  he  had  any,  might  take 
orders,  and  that  the  devise  over  to  Moore,  as  it  depended  on 
the  same  event,  was  also  void,  for  the  words  of  the  will  would 
not  admit  of  the  contingency  being  divided. 

Again,  in  Dungannon  v.  Smith  (3)  a  testator  bequeathed 
leaseholds  for  years  to  trustees  on  trust  for  B.  for  life,  and 
after  his  death  to  permit  such  person,  who  for  the  time  being 
would  take  by  descent  as  heir  male  of  the  body  of  B.,  to  take 
the  profits  thereof  until  some  such  person  should  attain  the 
age  of  twenty-one  years,  and  then  to  convey  the  same  to  such 
person  so  attaining  that  age.  Your  Lordships  will  observe 
that  there  was  no  gift  of  the  corpus  of  the  estate  except  in  the 
direction  to  convey,  and  the  event  upon  which  that  was  to 
take  place  might  exceed  the  limits  allowed  by  law.  At  the 
death  of  B.  his  son  and  heir  had  attained  twenty-one.  It  was 
argued  on  his  behalf  that  you  might  split  the  gift  into  two 
parts,  and  construe  it  as  a  direction  to  convey  to  the  first  heir 

(1)  2  H.  Bl.  358 ;  \)  E.  E.  417.  (2)  (10  Geo.  o)  2  W.  Bl.  703. 

(3)  12  01.     F.  54G. 
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H.  L.  (E.)   male  on  his  attaining  twenty-one,  which  would  be  good,  and 
1901       in  default  of  his  doing  so  to  the  successive  heirs  male.  This 
Hancock     argument  was  in  principle  and  substance  precisely  that  put 
Watsox     forward  by  the  appellants  in  the  present  case.    I  will  quote 
LordDTvey    ^^^^         opluion  of  Maulo  J.,  onc  of  the  learned  judges 

  who  advised  the  House.    He  says  (1):  "With  respect  to 

this  argument  it  may  be  observed  that  the  words  of  the 
testator  are  clear  and  unambiguous.  There  is  no  difficulty  in 
dealing  with  them  as  they  stand  in  the  will  unless  it  be  sought 
to  evade  the  rule  against  perpetuity.  There  is  no  such  rule 
of  construction  as  that  any  words  which  point  out  the  same 
course  of  devolution  "  (I  pause  to  add  "  or  describe  the  same 
events  ")  "as  those  used  by  the  testator  may  in  construing  a 
will  be  substituted  for  those  which  he  has  used,  a  proposition 
which  seems  to  be  assumed  in  the  argument  in  question. 
Such  a  rule  would  be  manifestly  inconsistent  with  the  estab- 
lished law  that  a  gift  to  take  effect  on  an  event  which  may 
happen  or  may  not  happen  within  the  legal  limit  is  too  remote, 
such  a  gift  being  always  capable  (consistently  with  the  same 
order  of  devolution)  of  being  divided  into  two  gifts,  one 
necessarily  to  take  effect,  if  at  all,  within  the  legal  time,  and 
the  other  afterwards." 

I  will  not  delay  your  Lordships  by  quoting  what  was  said  by 
the  noble  and  learned  Lords  to  the  same  effect  in  giving 
judgment,  because  I  do  not  find  the  point  more  clearly  pwfe 
than  it  was  by  Maule  J. 

The  appellants,  however,  rely  on  another  case  in  this  House 
of  Evers  v.  Challis.  (2)  On  a  superficial  view  of  this  case  it 
appears  to  lend  some  support  to  their  argument ;  but  on  a 
careful  examination  it  will  be  found  to  have  been  decided  on 
a  totally  different  point,  which  has  no  application  to  the 
present  case.  The  will  in  Evers  v.  Challis  (2)  contained  a 
very  complicated  series  of  devises  of  a  freehold  estate.  It  is 
sufficient  for  the  present  purpose  to  say  that  there  was  a 
devise  to  the  testator's  daughter  Ann  for  life  with  remainder 
to  her  children,  if  sons,  living  to  attain  twenty-three,  and  if 
daughters,  living  to  attain  twenty-one,  with  a  gift  over  under 
(1)  12  CI.  &  F.  at  p.  579.  (2)  7  H.  L.  C.  531. 
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which  the  appellant  claimed,  Ann  having  died  childless.  As  H.  L.  (E.) 
an  executory  devise  the  gift  over  was  admittedly  too  remote,  i90i 
but  it  was  argued  that  it  took  effect  immediately  on  Ann's  hancock 
death  as  a  contingent  remainder.  It  is  a  familiar  principle  of 
English  real  property  law  that  if  a  devise  can  take  effect  as  a 
remainder  it  shall  do  so,  and  it  was  accordingly  held  in  this 
House  that  the  gift  over,  in  the  event  which  had  happened, 
operated  and  took  effect  as  a  contingent  remainder,  and  the 
question  of  remoteness,  therefore,  did  not  affect  it.  That  this 
was  the  point  decided  is  clear  from  the  opinion  of  the  judges 
who  were  called  in  to  assist  this  House,  delivered  by  Wight- 
man  J.,  as  well  as  from  the  judgments  delivered  by  the  noble 
and  learned  Lords  who  heard  the  case.  Wightman  J.  said : 
"  No  case  or  authority  has  been  cited  to  shew  that  where  a 
devise  over  includes  two  contingencies  which  are  in  their 
nature  divisible,  and  one  of  which  can  operate  as  a  remainder, 
they  may  not  be  divided  though  included  in  one  expression, 
and  our  opinion  does  not  at  all  conflict  with  the  authority  of 
the  cases  of  Proctor  v.  Bishop  of  Bath  and  Wells  (1)  and  Jee 
V.  Audley  (2),  in  neither  of  which  cases  was  it  possible  for 
the  limitation  over  to  operate  as  a  remainder." 

Lord  Cran worth  said :  I  think  that  the  gift  to  the 
children  of  John  and  Sarah  on  the  death  of  Ann  without 
issue  in  1847  took  effect  as  a  contingent  remainder  and  not 
as  an  executory  devise,  and  so  was  good  because  when  the 
particular  estate  determined  the  contingency  on  which  the 
remainder  was  to  take  effect  had  happened."  And  he  supports 
his  opinion  by  reference  to  a  case  of  Gulliver  v.  Wickett  (3), 
which  he  discusses  at  some  length. 

Lord  Brougham  said :  "  As  to  the  cases,  of  which  there  are 
several,  I  need  not  go  into  them.  One  of  them  is  Proctor  v. 
Bishop  of  Bath  and  Wells.  (1)  In  that  case  there  was  no 
particular  estate  to  support  the  contingent  remainder,  and  it 
was  clearly  an  executory  devise." 

On  these  grounds  this  House  reversed  the  decision  of  the 
Exchequer  Chamber  and  restored  that  of  the  Queen's  Bench. 

(1)  2  H.  Bl.  358;  3  R.  R.  117.  (2)  1  Cox,  324  :  1  R.  W.  ir,. 

(3)  (1745)  1  Wils.  105. 
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It  is  apparent  that  the  authority  of  Proctor  v.  Bishop  of  Bath 
and  Wells  (1)  is  untouched  by  anything  decided  or  said  in 
Evers  v.  Challis.  (2) 

I  am,  therefore,  of  opinion  that  the  appellants  fail  on  their 
first  point.  Some  minds  may  be  disposed  to  sympathise  with 
Sir  "William  Grant  when  he  says  (3) :  "  Perhaps  it  might 
have  been  as  well  if  the  Courts  had  originally  held  an 
executory  devise  transgressing  the  allowed  limits  to  be  void 
only  for  the  excess  where  that  excess  could,  as  in  this  case  it 
can,  be  clearly  ascertained."    But  the  law  is  what  it  is. 

The  appellants'  second  point  is  that  the  two-fifths  allotted  to 
Susan  Drake  on  failure  of  the  gift  over  goes  to  the  next  of  kin 
of  the  testator,  and  not  to  Susan's  representatives  as  declared 
by  the  Court  of  Appeal.  I  confess  to  some  surprise  at  hearing 
this  point  treated  as  arguable.  Eor,  in  my  opinion,  it  is  settled 
law  that  if  you  find  an  absolute  gift  to  a  legatee  in  the  first 
instance,  and  trusts  are  engrafted  or  imposed  on  that  absolute 
interest  which  fail,  either  from  lapse  or  invalidity  or  any  other 
reason,  then  the  absolute  gift  takes  effect  so  far  as  the  trusts 
have  failed  to  the  exclusion  of  the  residuary  legatee  or  next  of 
kin  as  the  case  may  be.  Of  course,  as  Lord  Cottenham  pointed 
out  in  Lassence  v.  Tierney  (4),  if  the  terms  of  the  gift  are 
ambiguous,  you  may  seek  assistance  in  construing  it — in  saying 
whether  it  is  expressed  as  an  absolute  gift  or  not— from  the 
other  parts  of  the  will,  including  the  language  of  the  engrafted 
trusts.  But  when  the  Court  has  once  determined  that  the  first 
gift  is  in  terms  absolute,  then  if  it  is  a  share  of  residue  (as  in 
the  present  case)  the  next  of  kin  are  excluded  in  any  event. 
In  the  present  case  I  cannot  feel  any  doubt  that  the  original 
gift  of  two-fifths  of  the  residuary  estate  to  Susan  Drake  was 
in  terms  an  absolute  gift  to  her.  The  testator  uses  the  words 
"  I  give,"  and  speaks  of  the  shares  subsequently  as  "  allotted  " 
to  her.  Mr.  Levett  contended  that  there  are  words  in  the  will 
which  confine  her  interest  in  the  allotted  portions  to  her  life. 
But  that  is  not  what  the  testator  has  said :  he  has  directed  that 


(1)  2  H.  Bl.  358 ;  3  R.  K.  417.  (3)  (1817)  Leake  v.  Robinson,  2 

(2)  7  H.  L.  C.  531.  Mer.  362,  389 ;  16  R.  R.  168. 

(4)  (1849)  1  Mac.  &  G.  551. 
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during  her  life  she  shall  have  only  the  income  of  her  share  for   H.  L.  (E.) 
her  separate  use  without  power  of  anticipation.    But  that  is  i90i 
quite  consistent  with  a  power  to  dispose  of  the  capital  after  her  hangock 
death  so  far  as  it  should  not  be  exhausted  by  the  trusts  declared  w^tson 
of  it  and  with  the  right  of  her  representatives  to  claim  it.  In 
other  words,  as  between  herself  and  the  estate  there  is  a 
complete  severance  and  disposition  of  her  share  so  as  t© 
exclude  an  intestacy,  though  as  between  her  and  the  parties 
taking  under  the  engrafted  trusts  she  takes  for  life  only. 

I  am  of  opinion  the  appeal  should  be  dismissed  with  costs, 
and  I  move  your  Lordships  accordingly. 

LoED  Shand.  My  Lords,  I  have  had  an  opportunity  of 
fully  considering  in  print  the  opinion  of  my  noble  and  learned 
friend  Lord  Davey,  and  I  concur  in  the  judgment  and  in  all 
that  his  Lordship  has  said.  I  shall  only  add  that,  on  the  points 
raised  in  the  appellants'  argument,  the  authorities  to  which 
my  noble  and  learned  friend  has  referred  seem  to  me  to  be 
conclusive  against  the  appellants'  argument  in  all  its  bearings. 

Lord  Brampton.    My  Lords,  I  entirely  concur. 

Lord  Eobertson.    My  Lords,  I  concur. 

Earl  of  Halsbury  L.C.  My  Lords,  I  concur,  and  I  have 
only  to  say  that  I  think  that  on  both  points  the  matters  argued 
before  your  Lordships  are  so  fully  covered  by  the  authorities 
that  I  do  not  think  it  necessary  to  add  anything  to  what  my 
noble  and  learned  friend  Lord  Davey  has  said. 

Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 

Lords'  Journals,  December  16,  1901. 


Solicitors  :  Wadesoji  dt  Malleson ;  Bone  dc  Heppell. 
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Mortgage — "  Once  a  Mortgage  always  a  Mortgage  " — "  Clog  "  on  Bedemption — 
"  Tied^^  Pullic-house — Mortgage  of  LeaseJiold  PvMic-house — Covenant  hy 
Mortgagor  to  take  Beer  during  the  Term  from  Mortgagee  only. 

In  a  mortgage  of  a  leasehold  public-house  by  a  licensed  victualler  to 
brewers  the  mortgagor  covenanted  with  the  mortgagees  that  he  and  all 
persons  deriving  title  under  him  should  not  during  the  continuance  of 
the  term,  and  whether  any  money  should  or  should  not  be  owing  on  the 
security  of  the  mortgage,  use  or  sell  in  the  house  any  malt  liquors  except 
such  as  should  be  purchased  of  the  mortgagees ; — 

Ueldy  that  this  covenant  was  a  "  clog "  on  the  equity  of  redemption, 
and  that  the  mortgagor,  on  payment  of  all  that  was  due  upon  the  security, 
was  entitled  to  have  a  reconveyance  of  the  property,  or  at  his  option  a 
transfer  of  the  security,  free  in  either  case  from  the  "  tie." 

Santley  v.  Wilde,  [1899]  2  Ch.  474,  commented  on. 

The  decisions  of  Cozens-Hardy  J.,  [1900]  1  Ch.  213,  and  the  Court  of 
Appeal,  [1900]  2  Ch.  445,  affirmed. 

The  respondent,  a  licensed  victualler,  in  1897  bought  a 
public-house  held  under  a  lease  expiring  in  1923.  Before  the 
purchase  the  appellants,  who  were  brewers,  had  a  mortgage  on 
the  house  with  a  covenant  similar  to  the  one  now  in  question. 
The  appellants  released  their  security  to  enable  the  second 
mortgagees  to  sell  the  house.  The  respondent  not  being  able 
to  find  all  the  purchase-money,  part  was  advanced  by  the 
appellants  upon  a  mortgage  by  the  respondent  of  the  leasehold 
premises,  goodwill,  &c.,  subject  to  a  proviso  that  if  the  respond- 
ent should  pay  all  the  moneys  and  interest  due  on  the  security 
the  appellants  should  surrender  or  re-convey  the  premises  to 
the  respondent  or  as  he  should  direct.  In  the  mortgage  deed 
the  respondent  covenanted,  in  the  terms  more  fully  set  forth  in 
both  the  reports  below  (1),  to  the  effect  that,  so  as  to  charge 
the]  premises  into  whosesoever  possession  they  might  come, 


(1)  [1900]  1  Ch.  213  ;  [1900]  2  Ch.  445. 
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and  to  the  intent  that  the  obhgation  of  the  covenant  might   H.  L.  (E.) 
run  with  the  land,  the  respondent  would  not  at  any  time  1901 
during  the  continuance  of  the  term,  whether  any  money  should  xoakes 
or  should  not  be  owing  on  the  security,  use  or  sell  upon  the  ^^^^^ 
premises  any  malt  liquors  except  such  as  should  be  purchased 
by  the  respondent  of  the  appellants. 

The  respondent  being  desirous  to  pay  off  all  money  due  On 
the  security  and  to  obtain  a  reconveyance  or  transfer,  with  a 
release  from  the  covenant  in  question,  brought  an  action 
against  the  appellants,  claiming  a  declaration  to  that  effect. 

Cozens-Hardy  J.  made  an  order  declaring  that  upon  pay- 
ment by  the  respondent  to  the  appellants  of  all  moneys  due, 
the  respondent  was  entitled  to  a  reconveyance  of  the  property 
together  with  a  release  of  all  covenants  contained  in  the  mort- 
gage, or  at  his  option  to  have  the  property  transferred  to  a 
transferee  with  the  benefit  of  all  covenants  contained  in  the 
mortgage ;  and  that  in  either  case  the  appellants  were  not 
thereafter  entitled  to  the  benefit  of  the  covenant  in  question. 
This  order  was  affirmed  by  the  Court  of  Appeal  (Lord  Alver- 
stone  M.E.,  Eigby  and  Collins  L.JJ.). 

The  respondent  appealed. 

Dec.  9,  10.  Haldane,  K.C.,  and  Eve,  K.C.  {Stanley  Fisher 
with  them),  for  the  appellants.  The  question  is  whether  the 
bargain  which  the  parties  have  voluntarily  made  with  each 
other  is  valid.  It  is  alleged  that  two  equitable  doctrines  have 
been  infringed — the  first  directed  against  "  clogging  "  the  equity 
of  redemption,  and  the  second  against  obtaining  an  unconscion- 
able collateral  advantage.  These  doctrines  are  laid  down  in 
full  rigour  in  Jennings  v.  Ward  (1),  but  modified  in  Bunhury 
v.  Winter,  (2)  If  a  collateral  advantage  is  not  oppressive,  it 
will  be  enforced.  That  is  the  deduction  to  be  drawn  from 
Bunhunj  v.  Winter.  (2)  In  Mainland  v.  Upjohn  (3)  a  collateral 
advantage  or  bonus  was  enforced,  and  Kay  J.'s  decision  was 
approved  in  Biggs  v.  Hoddinott.  (4)  The  whole  question  is 
the  reasonableness  of  the  bargain :  and  the  substance,  not  the 

(1)  (1705)  2  Vera.  520.  (3)  (18S0)  41  Ch.  D.  126. 

(2)  (1820)  1  Jac.  &  W.  255  ;  21  R.  W.  15!).        (4)  [1S08]  2  Ch.  307. 
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H.  L.  (E.)  form,  will  be  regarded.  There  must  be  some  right  to  redeem, 
1901  and  there  can  be  no  clog  on  that  right  as  defined  in  the  deed. 
NoAKEs  -^^^  conditions  can  be  added,  and  there  can  be  no  difference 
whether  they  take  the  form  of  addition  to  what  is  paid  by  the 
mortgagor,  or  deduction  from  what  is  restored  by  the  mort- 
gagee: Potter  V.  Edivards.  (1)  Santley  v.  Wilde  (2)  was  based 
on  Biggs  v.  Hoddinott  (3)  and  was  an  extension  of  it.  In  fact, 
it  is  an  almost  exact  p'arallel  with  the  present  case :  the  mort- 
gage debt  was  to  be  paid,  and  also  a  share  in  the  profits  of 
a  theatre.  In  Carritt  v.  Bradley  (4)  there  was  a  stipulation 
which  was  held  to  be  reasonable,  requiring  the  mortgagor 
"  always  thereafter  "  to  employ  the  mortgagee  as  his  agent. 
Thus  the  old  equitable  doctrines  have  been  developed  and 
qualified  in  accordance  with  modern  needs.  The  old  lawyers 
would  never  have  recognised  a  mortgage  for  a  term  of  years  ; 
they  would  have  regarded  it  as  an  attempt  to  create  an  irredeem- 
able pledge.  The  recent  authorities  go  to  this  length — that  a 
mortgagee  could  enforce  a  covenant  for  a  perpetual  rent-charge 
after  the  mortgage  was  paid  off.  Jessel  M.K.  in  Wallis  v. 
Smith  (5)  says:  "It  is  of  the  utmost  importance  as  regards 
contracts  between  adults  ....  that  the  Courts  of  law  should 
maintain  the  performance  of  the  contracts  according  to  the 
intention  of  the  parties  ....  I  am  perfectly  well  aware  that 
there  are  exceptions,  but  they  are  exceptions  of  a  legislative 
character."  In  Salt  v.  Marquis  of  Northampton  (6)  the  only 
question  was  whether  the  policy  moneys  formed  part  of  the 
mortgage  security. 

Asthury,  K.C.,  and  E.  Beaumont,  for  the  respondent.  There 
is  no  case  in  the  books  of  a  proviso  for  redemption  where  the 
property  on  reconveyance  was  to  be  less  than  that  which  was 
mortgaged.  The  collateral  agreement  is  unconscionable  in  the 
extreme.  The  property  mortgaged  was  a  free  house ;  it  is  to 
be  reconveyed  a  tied  house.  The  money  might  be  called  in 
at  any  time  by  the  mortgagee,  and  the  mortgagor  would  still 
be  bound  to  purchase  his  liquor  from  the  mortgagee.  Con- 

(1)  (1857)  26  L.  J.  (Ch.)  468.  (4)  [1901]  2  K.  B.  550. 

(2)  [1899]  2  Ch.  474.  (5)  (1882)  21  Ch.  D.  243,  266. 

(3)  [1898]  2  Ch.  307.  (6)  [1892]  A.  C.  1. 
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sequently  lie  would  be  unable  to  borrow  from  any  one  else,    H.  L.  (E.) 
for  no  brewer  would  lend  money  on  a  house  tied  to  another  i90i 
brewer.    Santley  v.  Wilde  (1)  is  the  only  case  which  resembles  noakes 
the  present ;  but  the  collateral  obligation  was  not  to  last  after  LnnrED 
payment  of  the  mortgage  debt,  and  the  profits  were  part  of  the  ^J^^ 

consideration.    The  case  was  treated  as  a  corollary  to  Biggs  v.   

Hoddinott.  (2)  In  neither  was  there  to  be  a  continuing  benefit 
to  the  mortgagee  after  redemption.  In  the  latter  case  there 
was  the  recognised  stipulation  that  the  loan  was  to  be  for  five 
years.  A  claim  to  redeem  before  that  time  would  have  been 
demurrable.  This  appeal  is  governed  by  Salt  v.  Marquis  of 
Northampton  (3),  where,  as  soon  as  it  was  held  that  the  policy 
of  insurance  was  part  of  the  mortgage,  the  right  to  redeem 
attached,  without  any  clogging  conditions. 

The  question  has  not  been  argued  whether  damages  were 
recoverable  by  the  appellants  even  if  the  covenant  could  not 
be  enforced.  But  there  can  be  no  severance  of  the  covenant : 
if  it  is  invalid  at  all,  it  must  be  invalid  in  all. 

HaldanCy  K.C.,  in  reply,  contended  that  the  property  mort- 
gaged was  a  tied  house,  and  therefore  that  on  redemption  the 
property  reconveyed  was  subject  to  the  tie. 

The  House  took  time  for  consideration. 


Dec.  17.  Earl  of  Halsbury  L.C.  My  Lords,  in  this  case 
it  is  suggested  that  great  differences  of  judicial  opinion  are 
apparent  upon  many  of  the  decisions  which  are  germane  to 
the  present  appeal.  For  my  own  part,  I  very  much  doubt 
whether  it  is  quite  accurate  so  to  describe  the  differences  of 
judicial  opinion.  In  many  of  the  cases,  and  indeed  I  think 
in  most  of  the  cases  to  which  our  attention  has  been  drawn, 
the  Court  has  not  been  in  any  doubt  or  difficulty  as  to  the 
rule,  which  has  been  established  in  the  Courts  of  Equity  so 
firmly  that  nothing  could  shake  it  now,  but  only  as  to  the 
application  of  that  rule  to  different  sets  of  facts. 

It  is  to  my  mind  a  very  remarkable  corroboration  of  the 

(1)  [1899]  2  Ch.  474.  (2)  [1898]  2  Ch.  307. 

(3)  [1892]  A.  C.  1. 
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H.  L.  (B.)  criticism  which  I  am  now  making  that  in  that  case,  upon 

1901  which  doubt  appears  to  have  been  thrown,  namely,  that  of 

XoAKEs  Santley  v.  Wilde  (1),  my  noble  and  learned  friend  Lord 

LmiTEi)  Lindley's  judgment  is  in  these  terms — and  I  do  not  know  that 
^^^^  there  has  been  a  more  authoritative  exposition  of  the  rule 
  which  arises  now  than  what  my  noble  and  learned  friend  there 

Earl  of  Halsbury  ..... 

L  c.  laid  down :  "  The  prmciple  is  this :  a  mortgage  is  a  convey- 
ance of  land  or  an  assignment  of  chattels  as  a  security  for  the 
payment  of  a  debt,  or  the  discharge  of  some  other  obligation 
for  which  it  is  given.  This  is  the  idea  of  a  mortgage  ;  and  the 
security  is  redeemable  on  the  payment  or  discharge  of  such 
debt  or  obligation,  any  provision  to  the  contrary  notwith- 
standing. That,  in  my  opinion,  is  the  law.  Any  provision 
inserted  to  prevent  redemption  on  payment  or  performance  of 
the  debt  or  obligation  for  which  the  security  was  given  is  what 
is  meant  by  a  clog  or  fetter  on  the  equity  of  redemption,  and 
is  therefore  void.  It  follows  from  this  that  *  once  a  mortgage 
always  a  mortgage,'  but  I  do  not  understand  that  this  prin- 
ciple involves  the  further  proposition  that  the  amount  or 
nature  of  the  further  debt  or  obligation,  the  payment  or  per- 
formance of  which  is  to  be  secured,  is  a  clog  or  fetter  within 
the  rule." 

My  Lords,  I  cite  that  case  because  it  appears  to  me  that  that 
lays  down  the  rule ;  and  the  differences  which  are  supposed  to 
prevail  from  time  to  time  appear  to  me  to  be  only  differences 
of  fact  or  of  the  modes  in  which  the  various  Courts  have 
regarded  the  fact,  as  to  whether  a  case  came  within  that  rule 
or  not.  But  I  do  not  believe  that  there  is  any  portion  of  that 
which  my  noble  and  learned  friend  laid  down  in  the  case 
which  I  have  cited  that  has  been  the  subject  of  doubt  or 
difficulty  in  any  Court  whatever. 

My  Lords,  I  find  that  the  same  question  has  arisen  and  has 
been  very  learnedly  discussed  in  the  Irish  Courts  lately,  in  the 
case  oi  Browne  Y.  By  an  (2),  and  certainly  that  case  is  extremely 
relevant  to  the  question  which  your  Lordships  are  now  dis- 
cussing, because  in  truth  it  arose  upon  what  practically  are  the 
facts  of  this  case,  and  the  learned  judges  in  the  Court  of  Appeal 
(1)  [1899]  2  Ch.  474.  (2)  [1901]  2  I.  R.  653. 
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have  arrived  at  the  same  conclusion  as  that  at  which  I  invite  H.  L.  (E.) 

your  Lordships  to  arrive.    FitzGibbon  L.J.  in  his  judgment  1901 

(and  also  Holmes  L.J.),  in  referring  to  the  case  which  I  have  xoakes 

just  cited,  appears  to  consider  that  that  case  is  inconsistent  LmSED 
with  the  rule  which  they  themselves  lay  down.    I  confess  I 

itICE. 

am  unable  to  find  any  inconsistency.    It  may  be  that  my   

.  .  ..  .  „  Earl  of  Halsbu- 

noble  and  learned  friend  Lord  Lindley  took  a  different  view  of  l  c. 
the  facts  in  the  case  to  which  he  was  then  referring  from  that 
which  they  would  have  taken,  but  that  is  not  a  difference  in 
the  law;  and  in  this  case  it  appears  to  me,  as  in  the  case 
which  was  argued  in  the  Court  of  Appeal  in  Ireland,  it  is 
almost  impossible,  if  the  rule  laid  down  by  Lord  Lindley  there 
is  the  rule  upon  w^hich  the  Courts  must  act,  to  deny  that 
there  is  here  a  fetter  or  cldg,  or  whatever  figurative  word  may 
be  used,  to  prevent  that  which,  according  to  the  known  state 
of  the  law,  is  to  be  enforced,  namely,  that  the  person  who  has 
pledged  his  estate  for  the  payment  of  a  debt  shall,  upon  redemp- 
tion, be  entitled  to  hav6  that  estate  back  again  unfettered  and 
unclogged  by  anythiHfg  that  shall  prevent  his  exercising  the 
right  which  the  law  insists  upon  his  being  permitted  to  have. 

Under  these  circumstances,  my  Lords,  it  is  and  must  be 
in  each  case  a  question  of  the  particular  thing  which  is 
advanced  as  a  clog  or  a  fetter,  and  in  some  cases  it  msty  seem 
to  come  very  near  the  line.  Whatever  rule  is  laid  down  one 
can  reduce  it  to  something  like  an  absurdity  by  taking  an 
extreme  case.  But,  my  Lords,  taking  this  case,  it  appears  to 
me  that  undoubtedly  this  was  a  mortgage,  and  that  the  equity 
of  redemption  is  clogged  and  fettered  here  by  the  continuance 
of  an  obhgation  which  would  render  this  house  less  available 
in  the  hands  of  its  owner  during  the  whole  period  and  beyond 
the  whole  period  of  the  term,  apart  from  the  realization  of  the 
security.  Under  those  circumstances,  as  a  matter  of  the  merest 
and  simplest  reasoning,  I  am  wholly  unable  to  come  to  any 
other  conclusion  than  that  there  is  a  clog  and  fetter  here  which 
the  law  will  not  permit. 

That  seems  to  me,  my  Lords,  to  be  the  whole  of  this  case, 
and,  apart  from  the  attempt  to  determine  the  sources  from 
which  this  rule  of  law  or  equity  was  arrived  at,  it  seems  to  me 
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H.  L.  (E.)  that  this  case  is  capable  of  being  disposed  of  very  summarily  in 
1901       that  way.   I  care  not  what  the  sources  of  the  rule  were — I  care 
NoAKEs     not  what  difference  of  fact  there  may  have  been  in  other  cases 
]5mited  — what  I  say  is,  here  is  a  case  strictly  within  the  rule,  and 
looking  at  the  facts  of  this  case  and  applying  to  it  one's 
ordinary  knowledge  of  what  would  be  the  effect  upon  the 

EarKof  Halsbiiry 

'L.c.  property  which  was  made  the  pledge,  and  which  has  to  be 
restored  free  and  unfettered  to  its  owner,  I  cannot  entertain  a 
doubt  that  this  did,  and  did  intentionally,  place  a  clog  and 
fetter  upon  the  right  of  redemption  which  it  is  the  policy  of 
the  law  as  announced  by  the  Courts  of  Equity  to  insist  shall 
not  be  taken  away  by  anything  in  the  nature  of  a  mortgage. 

Under  these  circumstances,  I  move  your  Lordships  that  this 
appeal  be  dismissed  with  costs. 


LoED  Macnaghten.  My  Lords,  I  am  of  opinion  that  the 
judgment  of  Cozens-Hardy  J.,  affirmed  by  the  Court  of  Appeal, 
is  perfectly  right. 

Kedemption  is  of  the  very  nature  and  essence  of  a  mortgage, 
as  mortgages  are  regarded  in  equity.  It  is  inherent  in  the 
thing  itself.  And  it  is,  I  think,  as  firmly  settled  now  as  it  ever 
was  in  former  times  that  equity  will  not  permit  any  device  or 
contrivance  designed  or  calculated  to  prevent  or  impede  redemp- 
tion. It  follows  as  a  necessary  consequence  that,  when  the 
money  secured  by  a  mortgage  of  land  is  paid  off,  the  land  itself 
and  the  owner  of  the  land  in  the  use  and  enjoyment  of  it  must 
be  as  free  and  unfettered  to  all  intents  and  purposes  as  if  the 
land  had  never  been  made  the  subject  of  the  security. 

In  the  present  case  it  is  hardly  necessary  to  appeal  to  this 
principle.  The  mortgage  deed  under  consideration  expressly 
and  in  terms  provides  that  on  repayment  of  the  money  advanced 
the  mortgagees  are  to  reconvey  the  mortgaged  premises  to  the 
mortgagor,  or  as  he  shall  direct.  That,  of  course,  means  that 
the  land  is  to  be  reconveyed  freed  and  discharged  from  all 
burthen  and  liability  in  respect  of  or  arising  out  of  the  contract 
under  which  the  advance  was  made. 

Mr.  Haldane,  in  his  reply,  felt  the  difficulty  of  his  position 
so  much  that  he  was  driven  to  contend  that  the  subject  of  the 
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security  was  a  tied  "  public-house,  and  that,  therefore,  the 
mortgagor  could  only  get  back  his  property  subject  to  a  pre- 
existing "tie  "  in  favour  of  the  brewers.  But  to  this,  as  was 
pointed  out  in  the  Court  of  Appeal,  there  are  two  answers. 
In  the  first  place,  the  argument  has  no  foundation  in  fact. 
Nothing  can  be  plainer  than  this,  that  it  was  the  object  and 
intention  of  all  parties  that  the  property  should  be  set  free  from 
the  old  tie  "  attached  to  it  in  the  hands  of  its  former  owner, 
and  that  it  should  be  mortgaged  to  the  appellants  as  a  free 
public-house.  In  the  next  place,  if  the  tie  is  invalid  after 
redemption  now,  the  old  tie  could  not  have  subsisted  after  the 
former  mortgage  was  paid  off. 

Since  the  argument,  my  attention  has  been  called  to  the 
case  of  Browne  v.  By  an  (1),  recently  decided  by  the  Court  of 
Appeal  in  Ireland.  There  a  farmer  mortgaged  his  holding  to 
secure  200Z.  and  interest ;  and,  as  part  of  the  mortgage  trans- 
action, it  was  stipulated  that  the  mortgagor  should  sell  his 
holding  within  twelve  months,  employ  the  mortgagee  as 
the  auctioneer  at  a  certain  commission,  and  pay  him  the  like 
commission  if  the  conduct  of  the  sale  was  given  to  any  one 
else.  The  Court  of  Appeal  held,  and,  in  my  judgment,  rightly 
held,  that  the  stipulation  had  no  effect  after  redemption.  The 
judgments  of  the  learned  judges  in  the  Court  of  Appeal  seem 
to  me,  if  I  may  venture  to  say  so,  to  contain  a  very  clear 
exposition  of  the  law.  They  had  occasion  to  consider  the  judg- 
ment of  the  English  Court  of  Appeal  in  Santley  v.  Wilde  (2), 
and  they  expressed  their  disapproval  of  the  conclusion  at 
which  the  English  Court  arrived.  My  Lords,  speaking  for 
myself,  with  all  deference  to  my  noble  and  learned  friend 
opposite,  Lord  Lindley,  I  cannot  help  sharing  that  view.  I 
do  not  in  the  least  dissent  from  the  propositions  laid  down  by 
my  noble  and  learned  friend,  taking  them  separately.  But  the 
transaction  in  that  case  seems  to  me  to  have  been  nothing 
more  than  an  ordinary  mortgage  to  secure  an  advance  of 
money,  with  a  superadded  obligation  offending  against  the 
settled  principles  of  equity,  in  that  it  rendered  redemption 
impossible.  It  seems  to  me  to  be  contrary  to  principle  that  a 
(1)  [1901]  2  I.  R.  653.  (2)  [1899]  2  Ch.  47i. 
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mortgagee  should  stipulate  with  his  mortgagor  that  after  full 
payment  of  principal,  interest,  and  costs,  he  should  continue 
to  receive,  for  a  definite  or  an  indefinite  period,  a  share  of  the 
rents  and  profits  of  the  mortgaged  property  as  the  result  of  an 
obligation  arising  from  the  contract  made  when  the  mortgage 
was  created.  Nor  can  I  agree  with  the  President  of  the 
Probate  Division,  who  appears  to  have  thought  that  Santleij  v. 
Wilde  (1)  was  covered  by  the  decision  in  Biggs  v.  Hoddinott  (2), 
a  decision  to  which,  as  it  seems  to  me,  no  objection  can  be 
taken. 

If  there  is  an  expression  in  Cozens-Hardy  J.'s  judgment  to 
which  I  do  not  cordially  assent,  it  is  one  in  the  last  paragraph 
but  one  of  his  judgment,  where  the  learned  judge  seems  to 
refer  to  this  tie  as  "an  equity  attached  to  the  property,"  or  as 
an  equitable  burden."  I  rather  doubt  whether  such  an 
obligation  can  be  made  to  run  with  the  land  or  can  be  imposed 
on  the  owner  in  respect  of  the  property  except  as  between 
lessor  and  lessee,  or,  in  the  case  of  a  mortgage,  during  the 
continuance  of  the  security. 

I  concur  in  thinking  that  the  judgment  should  be  affirmed. 


LoED  Shand.  My  Lords,  I  am  of  the  same  opinion.  For 
the  reasons  stated  by  Cozens-Hardy  J.,  by  the  Court  of  Appeal, 
and  by  your  Lordships,  I  am  of  opinion  that  the  judgment 
appealed  from  should  be  dismissed. 


LoED  Davey.  My  Lords,  there  are  three  doctrines  of  the 
Courts  of  Equity  in  this  country  which  have  been  referred  to 
in  the  course  of  the  argument  in  this  case.  The  first  doctrine 
to  which  I  refer  is  expressed  in  the  maxim,  "  Once  a  mortgage 
always  a  mortgage."  The  second  is  that  the  mortgagee  shall 
not  reserve  to  himself  any  collateral  advantage  outside  the 
mortgage  contract';  and  the  third  is  that  a  provision  or  stipula- 
tion which  will  have  the  effect  of  clogging  or  fettering  the 
equity  of  redemption  is  void. 

My  Lords,  the  first  maxim  presents  no  difficulty  :  it  is  only 
another  way  of  saying  that  a  mortgage  cannot  be  made 
(1)  [1899]  2  Ch.  474.  (2)  [1898]  2  Ch.  307. 
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irredeemable,  and  that  a  ^Dro vision  to  that  effect  is  void.    In   H.  L.  (E.) 
the  case  of  the  Marquis  of  Northampton  v.  Salt  (1)  the  i90i 
question  was  v^hether  a  certain  hfe  poHcy,  the  premiums  on  xoakes 
which  were  charged  against  the  mortgagor,  was  comprised  in 
the  mortgage  security.    That  question  having  been  decided  in 
the  affirmative,  it  was  declared  to  be  redeemable,  notwith- 
standing an  express  provision  to  the  contrary  contained  in 
the  deed. 

My  Lords,  the  second  doctrine  to  which  I  refer,  namely, 
that  the  mortgagee  shall  not  reserve  to  himself  any  collateral 
advantage  outside  the  mortgage  contract,  was  established  long 
ago  when  the  usury  laws  were  in  force.  The  Court  of  Equity 
went  beyond  the  usury  laws,  and  set  its  face  against  every 
transaction  which  tended  to  usury.  It  therefore  declared  void 
^very  stipulation  by  a  mortgagee  for  a  collateral  advantage 
which  made  his  total  remuneration  for  the  loan  indirectly 
exceed  the  legal  interest.  I  think  it  will  be  found  that  every 
<;ase  under  this  head  of  equity  was  decided  either  on  this 
>ground,  or  on  the  ground  that  the  bargain  was  oppressive  and 
unconscionable.  The  abolition  of  the  usury  laws  has  made 
an  alteration  in  the  view  the  Court  should  take  on  this  subject, 
and  I  agree  that  a  collateral  advantage  may  now  be  stipulated 
lor  by  a  mortgagee,  provided  that  no  unfair  advantage  be 
taken  by  the  mortgagee  which  would  render  it  void  or  voidable, 
according  to  the  general  principles  of  equity,  and  provided  that 
it  does  not  offend  against  the  third  doctrine.  On  these 
grounds  I  think  the  case  of  Biggs  v.  Hoddinott  (2)  in  the  Court 
of  Appeal  was  rightly  decided. 

The  third  doctrine  to  which  I  have  referred  is  really  a 
corollary  from  the  first,  and  might  be  expressed  in  this  form  : 
Once  a  mortgage  always  a  mortgage  and  nothing  but  a  mort- 
gage. The  meaning  of  that  is  that  the  mortgagee  shall  not 
make  any  stipulation  which  will  prevent  a  mortgagor,  who  has 
paid  principal,  interest,  and  costs,  from  getting  back  his 
mortgaged  property  in  the  condition  in  which  he  parted  with 
it.  I  do  not  dissent  from  the  opinion  expressed  by  my  noble 
•and  lea.rned  friend  opposite  (Lord  Lindley),  when  Master  of 
(1)  [1892]  A.  C.  1.  (2)  [1808]  2  Ch.  307. 
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H.  L.  (E.)   the  KoUs,  in  the  case  of  Santley  v.  Wilde.  (1)    He  says :  "A. 

1901  clog  or  fetter  is  something  which  is  inconsistent  with  the  idea 
NoAKEs  of  security ;  a  clog  or  fetter  is  in  the  nature  of  a  repugnant 
Lm^?ED  condition."  But  I  ask,  ''security"  for  what?  I  think  it 
must  be  security  for  the  principal,  interest,  and  costs,  and,  I 
will  add,  for  any  advantages  in  the  nature  of  increased  interest 
or  remuneration  for  the  loan  which  the  mortgagee  has  validly 
stipulated  for  during  the  continuance  of  the  mortgage.  There 
are  two  elements  in  the  conception  of  a  mortgage :  first,, 
security  for  the  money  advanced ;  and,  secondly,  remuneration 
for  the  use  of  the  money.  When  the  mortgage  is  paid  off  the 
security  is  at  an  end,  and,  as  the  mortgagee  is  no  longer  kept 
out  of  his  money,  the  remuneration  to  him  for  the  use  of  his- 
money  is  also  at  an  end.  I  confess  I  should  have  decided  the- 
case  of  Santley  v.  Wilde  (1)  differently  from  the  way  in  which 
it  was  dealt  with  in  the  Court  of  Appeal.  After  the  payment 
of  principal  and  interest,  and  everything  which  had  become 
payable  up  to  the  date  of  redemption,  the  property  in  that 
case  remained  charged  with  the  payment  to  the  mortgagee  of 
one-third  share  of  the  profits,  and  the  stipulation  to  that  effecfe 
should,  I  think,  have  been  held  to  be  a  clog  or  fetter  on  the 
right  to  redeem.  The  principle  is  this — that  a  mortgage  must 
not  be  converted  into  something  else;  and  when  once  you 
come  to  the  conclusion  that  a  stipulation  for  the  benefit  of  the 
mortgagee  is  part  of  the  mortgage  transaction,  it  is  but  part  of 
his  security,  and  necessarily  comes  to  an  end  on  the  payment 
off  of  the  loan.  In  my  opinion,  every  yearly  or  other  recurring 
payment  stipulated  for  by  the  mortgagee  should  be  held  to  be 
in  the  nature  of  interest,  and  no  more  payable  after  the 
principal  is  paid  off  than  interest  would  be.  I  apprehend  a 
man  could  not  stipulate  for  the  continuance  of  payment  of 
interest  after  the  principal  is  paid,  and  I  do  not  think  he 
can  stipulate  for  any  other  recurring  payment  such  as  a 
share  of  profits.  Any  stipulation  to  that  effect  would,  in 
my  opinion,  be  void  as  a  clog  or  fetter  on  the  equity  of 
redemption. 

By  the  Conveyancing  Act  a  mortgagee  may  now  be  requiredi 
,(1)  [1899]  2  Ch.  474. 
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to  transfer  his  mortgage  on  payment  of  what  is  due  to  him,   H.  L.  (E.) 
and  he  must  then  transfer  all  his  security,  including  every  i90i 
advantage  which  he  derives  from  the  mortgage  transaction,  and  noake^^ 
all  his  deeds  and  documents  constituting  his  title  as  mortgagee,  l^m^ted 
And  on  redemption  he  must  do  the  like  to  the  mortgagor,  and 
any  stipulation  which  varies  the  effect  and  incidents  of  redemp- 
tion on  payment  off  of  what  is  due  on  the  loan  is  a  clog  within 
the  meaning  of  the  rule. 

Now,  applying  what  I  have  said  to  the  present  case,  the 
decision  becomes  easy.  In  the  first  place,  I  do  not  think  that 
the  respondent's  covenant  to  deal  exclusively  with  the  brewers 
continued  after  the  payment  off  of  the  loan  and  the  redemption ; 
and,  secondly,  if  it  did,  it  was  an  attempt  to  charge  it  on  the 
property,  and  that  constituted  a  clog  or  fetter  which,  according 
to  well-established  principles,  was  void. 

My  Lords,  I  only  desire  to  add  that,  with  my  noble  and 
learned  friend  by  my  side  (Lord  Macnaghten),  I  cannot  assent 
altogether  to  the  assumption  made  by  Cozens-Hardy  J.  that 
the  covenant  constituted  or  might  constitute  a  good  charge 
upon  the  property  by  virtue  of  the  operation  of  the  doctrine  in 
Ticlk  V.  Moxhay.  (1)  I  should  hesitate  some  time  before  I 
assented  to  that  proposition ;  but  it  is  perfectly  immaterial  for 
the  decision  in  the  present  case,  because,  as  I  have  already  said, 
I  think  that  the  covenant  did  not  continue  after  the  redemp- 
tion, and  that  the  mere  attempt  to  make  it  a  charge  on  the 
property  would  render  it  void. 

My  Lords,  upon  these  grounds  I  agree  with  the  motion 
proposed  by  my  noble  and  learned  friend. 

LoED  Beampton.  My  Lords,  I  am  so  satisfied  in  my  own 
mind  with  the  judgment  pronounced  by  Cozens-Hardy  J.  and 
by  the  Court  of  Appeal,  and  the  judgment  already  proposed  to 
this  House  by  my  noble  and  learned  friends,  that  I  think  I 
should  be  wasting  your  Lordships'  time  if  I  were  to  add 
anything  to  them  beyond  expressing  my  concurrence. 

LoED  EoiBEETSON.    My  Lords,  I  concur. 

(1)  (1848)  2  Ph.  774. 

3         D  2 
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M.  L.  (E.)      LoED  LiNDLEY.    My  Lords,  I  agree  in  thinking  that  the 
1901      covenant  contained  in  this  mortgage,  and  by  which  the  mort- 
NoAKEs     g3;gees  have  attempted  to  convert  the  house  mortgaged  from  a 
Lm^TED    ^^^^  pubHc-house  into  a  tied  pubHc-house  even  after  redemption, 
is  invalid.    I  see  no  answer  to  the  objection  taken  to  it  that 
upon  payment  off  of  the  mortgage  money  the  mortgagor 
cannot  get  back  what  he  mortgaged,  namely,  a  free  public- 
house.    The  attempt  to  strengthen  the  tie  by  stipulating  for 
liquidated  damages  and  charging  them  on  the  property 
certainly  does  not  mend  matters,  but  makes  them  worse. 

The  case  before  us  is  not  like  the  case  of  a  mortgage  of 
wasting  property,  e.g.,  a  lease  which,  owing  to  its  nature, 
cannot  be  given  back  on  redemption  in  the  state  in  which  it 
was  mortgaged.  Here  the  mortgage  contains  a  covenant  the 
object  of  which  is  to  disentitle  the  mortgagor  on  redemption 
from  having  back  the  property  unfettered  by  that  covenant. 
This  is  inconsistent  with  the  settled  law  of  mortgage. 

I  regard  the  mortgage  deed  in  this  case  as  another  unsuc- 
cessful attempt  to  lay  a  new  burden  on  land  not  warranted  by 
law  or  by  the  doctrine  laid  down  by  Tulk  v.  Moxhay  (1),  which 
has  often  lately  been  relied  upon  as  going  much  further  than 
it  does. 

The  conclusion  thus  arrived  at  is  not  inconsistent  with 
Santley  v.  Wilde  (2),  on  which  the  appellants  so  strongly  rely. 
Some  of  your  Lordships  think  that  case  went  too  far.  I  do 
not  think  so  myself;  but  I  will  not  trouble  your  Lordships 
with  its  details,  which  were  complicated.  The  principle  on 
which  the  Court  of  Appeal  decided  the  case  was,  I  still  think, 
sound.  Whether  it  was  properly  applied  in  that  case  is  now  of 
no  importance.  I  believe  the  true  principle  apphcable  to  these 
cases  to  be  that  expounded  by  the  Court  of  Appeal  in  Biggs  v. 
Hoddinott  (3)  and  Santley  v.  Wilde.  (2)  That  principle  is 
perfectly  consistent  with  a  real  pledge  and  with  the  maxim 
Once  a  mortgage  always  a  mortgage  "  ;  but  it  will  not  render 
vaHd  the  covenant  which  your  Lordships  have  to  consider  in 
the  present  case. 

(1)  2  Ph.  774.  (2)  [1899]  2  (Jh.  474. 

(3)  [1898]  2  Ch.  307. 
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I  agree  that  this  appeal  ought  to  be  dismissed  with  costs.  H.  L.  (E.) 

As  regards  the  recent  case  of  Browne  v.  Byan  (1)  in  Ireland,  1901 

I  am  not  satisfied  that  the  Court  of  Appeal  did  not  go  too  far  Noakes 

in  holding  that  the  plaintiff's  action  for  damages  could  not  be  l^^tejj 
sustained. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dis7nissed  with  costs. 

Lords'  Journals y  December  17,  1901. 

Solicitors:  Fishers;  Sandila7ids  d'  Co. 
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BLAIK     .    .    .  Appellant  ; 

AND 

DUNCAN  AND  Anothee  ......  Kespondents. 

Trust — Cliarity — Uncertainty — "  Such  Charitable  or  Public  Purjposes  as  my 
Trustee  thinks  proper  " — Scottish  Law. 

A  testatrix  by  codicil  in  her  own  handwriting  directed  her  trustee 
that — in  the  events  which  happened — one-half  of  the  residue  of  her  estate 
should  be  applied  for  "  such  charitable  or  public  purposes  as  my  trustee 
thinks  proper"  : — 

Held,  affirming  the  decision  of  the  Second  Division  of  the  Court  of 
Session,  that  the  direction  was  void  for  uncertainty. 

Appeal  from  the  Second  Division  of  the  Court  of  Session, 
Scotland.  (2) 

The  appellant  was  the  sole  trustee  of  the  late  Miss  A.  W. 
Young,  and  this  action  was  brought  against  him  for  an  account 
by  the  late  A.  Young,  whose  interests  in  the  appeal  were  repre- 
sented by  the  respondents,  James  Barker  Duncan  and  K.  G. 
Scott.  Miss  A.  W.  Young  left  a  will  dated  December  5,  1898, 
in  which  she  bequeathed  the  residue  of  her  estate,  valued  at 
18,000/.,  to  her  two  brothers,  A.  Young  and  the  Kev.  J.  G. 
Young,  equally  between  them,  and  if  either  predeceased  her, 

(1)  [1901]  2  1.  Pi.  653.  (2)  (1000)  3  F.  274 ;  38  S.  L.  R.  209. 


H.  L.'(Sa) 
1901 
Dec.  17. 
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H.  L.  (Sc.)  then  the  whole  to  the  survivor.    Later  on  the  same  date  the 
1901       testatrix  executed  a  codicil  in  her  own  handwriting  by  which, 
Blair     after  referring  to  the  will,  she  directed  that  in  the  event  of 
Duncan     ^i^ti-er  of  her  brothers  predeceasing  her  the  half  residue,  and  in 

  the  event  of  both  predeceasing  her  the  whole  residue,  should 

be  "  applied  for  such  charitable  or  public  purposes  as  my  trustee 
thinks  proper." 

The  Eev.  J.  G.  Young  predeceased  the  testatrix.  The 
appellant  was  prepared  to  carry  into  practical  effect  the  direc- 
tion contained  in  the  codicil  as  regards  half  of  the  residue, 
amounting  to  9000^.,  when  the  present  action  was  raised.  The 
sole  question  was  whether  the  direction  contained  in  the  codicil 
respecting  one-half  of  the  residue  was  void  for  vagueness  and 
uncertainty. 

On  July  19,  1900,  the  Lord  Ordinary  (Lord  Pearson)  found 
that  the  legacy  of  half  the  residue  for  charitable  or  public  pur- 
poses was  not  void.  But  the  Second  Division  of  the  Court  of 
Session,  by  order  dated  December  14,  1900  (1),  recalled  the 
Lord  Ordinary's  interlocutor,  holding  that  the  direction  in  the 
codicil  was  vague  and  uncertain,  and  therefore  invalid. 

1901.  Nov.  25,  26.  A.  Graham  Murray,  L.A.,  John 
Wilson,  K,G,  (with  them  B.  Scott  Brown  and  Allan  J, 
Lawrie),  (all  of  the  Scottish  Bar  except  the  last),  for  the  appel- 
lant. The  decision  of  the  Second  Division  is  erroneous.  A 
bequest  to  a  trustee  for  "  public  purposes  "  to  be  selected  by 
him  is  a  good  bequest.  In  England,  under  the  statute  48  Eliz. 
c.  4,  the  word  "  charitable  "  has  a  specific  meaning  much  wider 
than  its  natural  signification,  and  the  statute  may  be  referred  to 
for  a  definition  of  what  is  "  charitable  "  ;  but  in  Scotland  there 
is  no  such  statute,  and  it  must  not  be  assumed  that  the  word 

charitable  "  in  both  countries  represents  the  same  category 
of  interests.  The  English  rule  that  a  bequest  for  distribution 
at  the  discretion  of  trustees  for  any  other  than  "  charitable 
purposes  "  is  void  has  never  been  adopted  by  the  law  of  Scot- 
land. On  the  contrary,  the  law  of  Scotland  holds  such  a 
bequest  to  be  valid,  whether  for  charitable  purposes  or  not, 

(1)  3  F.  274. 
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provided  that  a  particular  class  of  individuals  or  objects  are  H.  L.  (Sc.) 
named,  and  that  power  is  given  to  a  specified  individual  to  1901 
select  from  among  the  class :  Miller  v.  Black's  Trustees  (1)  ;  Blaie 
Hill  V.  Burns  (2)  ;  Crichton  v.  Grierson.  (3)    The  Scottish  law  d^jncax. 

iollows  the  Eoman  law :  Digest,  bk.  30,  tit.  1,  s.  43.  The   

ground  of  the  English  rule  is  explained  in  Cohh  v.  Cobb's 
Trustees  (4)  and  Brown's  Trustees  v.  Young.  (5)  In  Scotland 
the  expression  "  charitable  "  is  just  as  vague  as  **  public  pur- 
poses." And  inasmuch  as  the  Courts  in  Scotland  have  held 
that  a  charitable  bequest  is  good,  and  that  not  on  the  ground 
that  it  is  charitable,  but  merely  on  the  ground  that  apt  language 
has  been  used,  and  that  the  person  designated  can  carry  it  out, 
the  same  ratio  applies  to  a  bequest  for  "  public  purposes."  The 
earlier  Scottish  decisions  are  Wharrie  v.  Wharrie  (6)  ;  Murray 
V.  Fleeming  (7) ;  Trustees  of  John  Broimi  v.  His  Belations  (8) ; 
Snodgrass  v.  Buchanan  {^)  ;  Horn's  Will  (10),  cited  in  Hill  v. 
Burns  (11) ;  and  cases  after  the  decision  of  the  House  of  Lords  : 
Dundas  v.  Dundas  (12) ;  Bobbie's  Judicial  Factors,  Macrae  (13) ; 
McGregor's  Trustees  v.  Bosomtoorth  (14) ;  and  M'Laren  on 
Wills,  3rd  ed,  vol.  ii.  par.  1691.  The  word  "  charitable  "  does 
not  contain  in  itself  such  a  meaning  as  to  distinguish  it  from 
the  word  "  public."  These  words  are  frequently  used  synony- 
mously in  common  and  legal  language.  Commissioners  for 
Special  Purposes  of  Income  Tax  v.  Pemsel  (15)  shews  that  the 
word  "  charitable  "  in  ordinary  language  is  almost  undefinable. 
It  is  submitted  that  a  bequest  for  public  purposes  denotes 
a  class  sufficiently  definite  to  take  according  to  the  law  of 
Scotland. 

[They  also  commented  on  Ersk.  Inst.  3,  9,  14  ;  Tudor's 
Oharities,  2  ;  Kelland  v.  Douglas  (16)  ;  M'Lean  v.  Henderson's 

(1)  (1837)  2  S.  &  M'L.  866,  891.  (9)  (1806)  Mor.  Diet.  Ap.  Ser. 

(2)  (1826)  2  W.  &  S.  80.  Heirs,  1. 

(3)  (1828)  3  W.  &  S.  329,  338,      (10)  (1741)  Sec  H.  L.  printed  App. 
•339.  Papers  of  Ilill  v.  Burm  in  1826. 

(4)  (1894)  21  E.  638,  640.  (11)  2  W.  &  S.  80,  87. 

(5)  (1898)  «  S.  L.  Times,  32,  34.         (12)  (1837)  15  S.  427. 

(6)  (1760)  Mor.  Diet.  6599.  (13)  (1803)  20  R.  358. 

(7)  (1729)  Mor.  Diet.  4075.  (14)  (1896)  33  S.  L.  R.  364-5. 
<8)  (1762)  Mor.  Diet.  2318.  (15)  [1891]  A.  C.  531,  560. 

(16)  (1863)  2  :\r.  150,  160. 
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H.  L.  (Sc.)  Trustees  (1) ;  Whicker  v.  Hume  (2) ;  Flayfak's  Trustees  v. 
1901  Flay  fair  (3) ;  In  re  Jarman's  Estate,  (4)] 

^Cau        [The  Eakl  of  Halsbuey  referred  to  Williams  v.  Ker- 
shaio,  (5)] 

Scott  Dickson,  S,G.,  and  Younger ^  K.C.  (with  them  Duncan 
Millar),  (all  of  the  Scottish  Bar  except  the  second),  for  respond- 
ents. In  Hill  V.  Burns  (6)  this  House  examined  all  the  cases- 
except  Snodgrass  v.  Buchanan  (7),  which  does  not  diverge,  and 
laid  down  a  principle  since  followed  by  the  Scottish  Courts,, 
that  the  gift  in  order  to  be  good  must  be  for  a  definite  object. 
By  the  use  of  the  disjunctive  or  "  coupHng  together  the  w^ords^ 
"  charitable "  and  "public  "  the  testatrix  shewed  her  intention 
not  to  limit  the  purposes  of  her  bequest  merely  to  charitable^ 
purposes,  but  gave  her  trustee  a  choice  of  two  alternatives. 
Under  such  a  direction  the  appellant  might  apply  the  whole 
half  residue  to  purposes  other  than  charitable.  But  a  bequest 
for  public  purposes  is  void  on  the  ground  of  vagueness 
secondly,  where  a  discretion  is  conferred  on  a  trustee  to  apply 
a  bequest  either  to  charitable  purposes  or  public  purposes  with- 
out any  qualification  except  the  discretion  of  the  trusfcee,  the- 
whole  bequest  is  void  and  inoperative,  for  it  is  well  settled  by 
the  law  of  Scotland  that  a  testator  cannot  confer  on  his  trustee- 
the  power  to  select  at  his  discretion  the  objects  of  the  testator's 
bounty  which  the  testator  has  not  himself  chosen  in  any  way 
to  specify.  On  the  other  hand,  it  is  equally  well  established 
that  a  testator,  if  he  does  not  choose  to  select  the  individual 
and  specific  objects  of  his  bounty,  may  in  certain  cases  fix  a 
particular  and  well-defined  class  of  individuals  or  objects  of 
which  his  trustee  may  be  empov/ered  by  him  to  choose  the 
individuals  :  see  Crichton  v.  Grierson.  (8)  The  respondents 
found  on  Miller  v.  Black's  Trustees.  (9)  Subject  to  the  tech- 
nical meaning  of  the  word  "  charitable,"  there  is  very  little 
difference  between  the,  laws  of  England  and  Scotland  with 
respect  to  charities :  Magistrates  of  Dundee  v.  Morris  (10)  ; 

(1)  (1880)  7  E.  601,  611.  (6)  2  W.  &  S.  80,  87. 

(2)  (1858)  7  H.  L.  C.  124.  (7)  Mor.  Diet.  Ap.  Ser.  Heirs,  1. 

(3)  (1900)  2  F.  686.  (8)  3  W.  &  S.  329. 

(4)  (1878)  8  Ch.  D.  584.  (9)  2  S.  &  M'L.  866. 

(5)  (1835)  5  CI.  &  F.  Ill,  n.  (10)  (1858)  3  Macq.  134,  153. 
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Williamson  v.  Gardiner.  (1)    Commissioners  for  Special  Fur-  H.  L.  (So.) 
jposes  of  Income  Tax  v.  Pemsel  (2)  was  a  judgment  on  the  I90i 
signification  of  Scottish  legislative  language,  and  goes  no  blair 
further  than  that  according  to  legislative  language  the  word  p^^can, 

charitable  "  has  a  wider  meaning  when  used  by  the  Legis-   

lature  dealing  with  England  and  Scotland.  And  although  the 
head-note  to  FemseVs  Case  (2)  states  that  Baird's  Trustees  v. 
Lord  Advocate  (3)  was  overruled,  yet  that  case  still  stands  as 
an  exposition  of  Scottish  law  apart  from  the  taxing  statute. 
The  judgments  in  Commissioners  for  Special  Purposes  of  Income 
Tax  v.  Femsel  (2)  were  considered  in  In  re  Macduff.  (4)  In 
Hunter  v.  Attorney-General  (5)  the  purchase  of  an  advowson 
was  held  to  be  a  charitable  trust,  but  failed  because  the  bequest 
did  not  say  what  was  to  be  done  with  the  advowson  when 
purchased.  The  word  "  charitable  "  is  much  narrower  and 
more  definite  than  the  word  *'  public  "  :  Li  re  Nottage.  (6)  A 
gift  to  encourage  the  sport  of  yacht  racing  was  held  not  to  be 
a  charitable  bequest,  but  it  might  have  been  described  as  a 
public  bequest.  Again,  the  words  "  public  purposes  "  are  too 
vague  to  bring  the  gift  within  the  word  "  charitable,"  and  there 
is  no  authority  to  shew  such  a  gift  would  even  in  England 
be  valid;  on  the  contrary,  the  English  decisions  are  against 
it :  Bolan  v.  Macdermot  (7) ;  and  Mitford  v.  Beynolds  (8)^ 
explained  in  Nightingale  v.  Goulhurn.  (9)  You  may  have  a 
trust  void  in  Scotland  for  uncertainty  as  in  England ;  and  in 
this  case,  if  the  gift  be  not  for  charitable  purposes  but  for 
public  purposes,  as  the  alternative  shews,  the  gift  is  too  vague 
and  uncertain  to  be  given  effect  to. 

A.  Graham  Murray^  L.A.,  in  reply. 

The  House  took  time  for  consideration. 

Dec.  17.  Eael  of  Halsbuey  L.C.  My  Lords,  in  this  case 
I  do  not  propose  to  repeat  what  I  said  at  some  length  in 

(1)  (1865)  4  M.  66.  (6)  [1895]  2  Ch.  649. 

(2)  [1891]  A.  C.  531.  (7)  (1867-8)  5  Eq.  60  ;  L.  R.  3  Ch. 

(3)  (1888)  15  R.  682.  676. 

(4)  [1896]  2  Ch.  451.  (8)  (1841)  1  Th.  185. 

(5)  [1899]  A.  C.  309.  (9)  (1847)  5  Hare,  48  I. 
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H.  L.  (So.)  Coimnissioners  for  Special  Purposes  of  Income  Tax  v.  Pemsel  (1), 
1901      nor  do  I  think  it  is  necessary  to  appeal  to  the  decision  in  that 
Blair     case  for  the  purpose  of  the  decision  of  this.    I  will  only  say 
DuNc^x.    ^^^^  "^i^w  the  decision  of  that  case  is  an  authoritative 

Earl  oTnTisbury  ^^^temiination,  and,  in  speaking  of  a  Taxing  Act  which  applies 
to  both  countries,  the  decision  of  that  case  must  of  course  be 
supreme.  But,  speaking  of  a  Scottish  instrument  and  the 
interpretation  to  be  given  to  the  word  "  charitable  "  in  Scotland, 
I  should  regard  the  decision  of  Baird's  Trustees  v.  Lord  Advo- 
cate (2)  as  still  an  authoritative  exposition  of  the  law  of 
Scotland.  I  am  not  quite  certain  that  it  is  important  to 
consider  that  question  at  any  length  here,  because,  in  the 
view  that  I  take  of  this  particular  testamentary  disposition,  it 
appears  to  me  that  it  is  impossible  to  deny  that  the  words 
on  which  the  main  question  turns,  namely,  "  charitable  or 
public,"  are  used  disjunctively.  Under  those  circumstances, 
it  appears  to  me  that  it  would  be  equally  the  law  of 
England  as  it  would  be  the  law  of  Scotland  that  the  disposi- 
tion here  given  to  A.  B.,  to  determine  what  particular  public 
purposes  should  be  the  objects  of  the  trust,  is  too  vague 
and  uncertain  for  any  Court  either  in  England  or  Scotland  to 
administer.  The  result  of  that  is,  as  it  appears  to  me,  that 
the  decision  of  the  Court  below  was  perfectly  right;  and  I 
move  your  Lordships,  therefore,  that  this  appeal  be  dismissed 
with  costs. 


LoED  Shand.  My  Lords,  I  am  of  the  same  opinion.  The 
whole  argument  of  the  appellant  was  founded  on  the  alleged 
-analogy  between  a  bequest  for  public  purposes  and  a  bequest 
for  charitable  and  benevolent  purposes,  which  are  objects  of 
peculiar  favour  in  the  law  both  of  Scotland  and  of  England. 
In  my  opinion  the  analogy  clearly  fails,  and  I  concur  in  think- 
ing that  a  bequest  for  public  purposes  to  be  taken  by  a  person 
or  persons  named  by  the  testator,  unlike  a  bequest  expressly 
limited  to  a  charitable  purpose,  is  not  sufficiently  definite, 
shut  is  too  vague  and  wide  to  form  the  subject  of  a  valid 
.bequest. 

(1)  [1891]  A.  C.  531,  539.  (2)  15  E.  682. 
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I  will  only  add  that  I  concur  in  the  Judgment  of  my  noble  H.  L.  (Sc.) 
and  learned  friend  Lord  Eobertson,  which  his  Lordship  has  1901 
given  me  the  opportunity  of  reading  and  considermg.  Blaib 

V. 

Duncan. 

LoED  Davey.    My  Lords,  the  short  question  on  this  appeal   

is  whether  a  trust  for  such  "  charitable  or  public  purposes  " 
as  the  executor  may  select  is  a  valid  disposition  of  the  testator's 
property  according  to  the  law  of  Scotland,  or  is  void  for 
uncertainty. 

Your  Lordships  were  exhorted  by  the  Lord  Advocate  to 
dismiss  from  your  minds  all  preconceived  notions  derived  from 
the  English  law  of  charities,  and  I  have  done  my  best  to 
humbly  obey  that  exhortation.  There  is  no  doubt  that  the 
English  law  has  attached  a  wide  and  somewhat  artificial 
meaning  to  the  words  "  charity  "  and  "  charitable,"  derived, 
it  is  said,  from  the  enumeration  of  objects  in  the  well-known 
Act  of  Elizabeth,  but  probably  accepted  by  lawyers  before  that 
statute.  In  the  law  of  Scotland  there  is  no  such  technical 
meaning  attached  to  the  words.  In  the  course  of  the  argu- 
ment there  was  some  discussion  as  to  the  meaning  attached 
by  Scottish  judges  to  the  words  "  charitable  purposes."  I 
think  that  those  words  include  a  wider  range  of  objects  than 
such  as  are  of  a  merely  eleemosynary  character,  and  I  find 
authority  for  saying  so  in  the  opinion  of  Lord  Watson  in  the 
Femsel  Case,  (1) 

But,  my  Lords,  I  do  not  find  it  necessary  to  pursue  or 
elaborate  the  discussion  of  this  topic  in  the  present  case, 
because  it  is,  in  my  opinion,  clearly  established  that,  whatever 
may  be  the  legal  definition  of  the  expression,  the  Courts  of 
Scotland  will  give  effect  to  a  disposition  in  favour  of  charitable 
purposes  to  be  selected  by  a  named  individual.  In  other 
words,  such  a  trust  is  treated  as  being  sufficiently  definite  to 
be  the  subject  of  a  valid  disposition. 

There  are  three  cases  in  this  House  to  which  your  Lordships* 
attention  was  called.  In  Hill  v.  Bums  (2)  a  bequest  to 
trustees  was  held  valid,  whereby  a  testatrix  appointed  the 


(1)  [1891]  A.  C.  531,  5G0,  561. 


(2)  2  W.  vfc  S.  SO. 
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Lord  Davey. 


H.  L.  (Sc.)   residue  of  her  estate  to  be  applied  by  her  trustees  in  aid 
1901      of     the  institutions  for  charitable  and  benevolent  purposes- 
Blair     established  or  to  be  established  in  the  city  of  Glasgow,  or 
jy^^Qj^T^     neighbourhood  thereof,"  to  be  appropriated  in  such  manner  as 
to  the  trustees  might  seem  proper.  In  Crichton  v.  Grierson  (1) 
a  gift  to  trustees  of  a  residue  to  be  applied  in  such  charitable 
purposes  and  bequests  to  such  of  the  testator's  friends  and 
relations  as  might  be  pointed  out  by  his  wife,  with  the  approba- 
tion  of  the  majority  of  the  trustees,  was  also  held  valid. 
Lastly,  in  Miller  v.  Black's  Trustees  (2)  a  bequest  for  such 
charitable  and  benevolent  purposes  as  the  trustees  might  think: 
proper  was  held  valid. 

If,  therefore,  the  words  in  the  present  case  were  merely 
"charitable  purposes,"  or  were  ''charitable  and  pubhc  pur-> 
poses,"  I  think  effect  might  be  given  to  them,  the  words  in. 
the  latter  case  being  construed  to  mean  charitable  purposes  of 
a  public  character. 

But,  my  Lords,  the  words  we  have  here  are  "  charitable  or 
public  purposes,"  and  I  think  these  words  must  be  read 
disjunctively.  It  would,  therefore,  be  in  the  power  of  the^ 
trustee  to  apply  the  whole  of  the  fund  for  purposes  which  are 
not  charitable  though  they  might  be  of  a  public  character. 
Now,  my  Lords,  I  am  not  aware  of  any  case  in  which  effect- 
has  been  given  in  the  Scottish  Courts  to  a  trust  for  "  public 
purposes,"  and  I  find  in  the  cases  which  have  been  referred 
to  indications  that  such  a  trust  would  not  be  considered  valid. 
In  Crichton  v.  Grierson  (3)  Lord  Lyndhurst  L.C.  states  the- 
question  thus  :  whether  effect  may  be  given  to  a  power  of 
selection  amongst  the  individuals  comprised  in  "particular 
classes  of  individuals  and  objects " ;  and  he  answers  the 
question  by  saying  that,  according  to  the  authorities  in  the 
law  of  Scotland,  a  person  may  make  such  a  disposition.  Can 
it  be  said  that  "public  purposes  "  is  within  the  description  of 
a  particular  class  of  individuals  or  objects  ?  I  think  not. 
Illustrations  were  given  at  the  bar,  and  might  be  multiplied  to 


(1)  3  W.  &  S.  329.  (2)  2  S.  &  M'L.  866. 

(3)  3  W.  &  S.  329,  338,  339. 
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any  extent,  of  purposes  which  would  come  within  the  descrip-  H.  L.  (Sc.) 
tion  of     pubHc,"  and  the  statement  of  which  would  reduce  1901 
the  gift  almost  ad  absurdum.     The  Lord  Advocate  argued  blaie 
that  the  expression     public"   was  no  more  vague  than  duncan. 
charitable."    I  do  not  agree,  although  an  exhaustive  defini-  LordD^er. 

ftion  of     charitable "  might  be  difficult,  and  to  attempt  it   

would  be  unwise.  At  any  rate,  it  is  positivi  juris  that  the 
Courts  will  give  effect  to  a  gift  for  charitable  purposes  to  be 
selected  by  an  individual.  It  may  be  that  the  law  of  Scotland 
is  more  liberal  in  the  interpretation  of  bequests  for  charitable 
purposes  than  other  bequests,  as  was  said  by  Lord  Gifford  in 
advising  this  House  in  Hill  v.  Burns.  (1)  In  McLean  v. 
Henderson' s  Trustees  (2)  Lord  Moncreiff  expressed  himself 
in  words  which  shew  that  in  his  opinion  a  bequest  might 
be  void  for  uncertainty  if  not  within  the  category  of  charitable 
bequests. 

My  Lords,  it  appears  to  me  that  the  point  to  which  I  have 
-directed  my  observations  is  put  clearly  and  concisely  by  Lord 
Young,  when  he  says  that  he  could  not  on  authority  or  principle 
sustain  public  purposes  as  a  valid  direction  to  a  testamentary 
trustee. 

For  these  reasons  I  am  of  opinion  that  the  appeal  should  be 
dismissed  with  costs. 

LoED  Beampton.  My  Lords,  in  an  event,  which  has 
happened,  the  testatrix  by  a  codicil  to  her  will  directed  that 
one-half  of  the  residue  of  her  estate  shall  be  applied  for  such 

charitable  or  public  purposes"  as  the  testamentary  trustee 
nominated  in  her  will  should  think  proper.  It  is  not  disputed 
that  if  the  word  charitable "  had  stood  alone  the  devise 
would  have  been  sufficiently  definite  and  vahd ;  but  it  is 
urged  by  the  respondents  that  the  addition  of  the  words  ''or 
'public  purposes  "  renders  the  devise  indefinite  and  void  because 
of  its  vagueness.  It  seems  to  me  that  the  addition  of  those 
words  would  confer  upon  the  trustee  the  power  at  his  option 
to  set  aside  charitable  purposes  altogether,  and  apply  the 


(1)  2  W.  &  S.  80,  86. 


(•J)  7  W.  GOl,  Oil. 
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H.  L.  (Sc.)  whole  of  the  bequest  solely  to  any  one  or  more  of  innumerable 

1901  public  purposes  comprised  within  an  unlimited  area.    In  shorty 

Blaib  the  intentions  of  the  testatrix  are  on  the  face  of  the  will  and 

Duncan  codicil  left,  SO  far  as  relates  to  the  "  public  purposes  "  to  be 

,  — —  benefited,  in  absolute  uncertainty. 

lord  Brampton.  *' 

  I  think,  therefore,  that  this  appeal  should  be  dismissed 

with  costs. 


LoED  EoBEETSON.  My  Lords,  the  argument  at  your  Lord- 
ships' bar,  able  and  ingenious  as  it  was,  makes  it  necessary  to 
remember  that  the  question  now  before  the  House  is  whether 
a  bequest  of  money  for  such  public  purposes  as  the  trustee 
under  the  wdll  thinks  proper  is  or  is  not  valid  (for  I  am  clearly 
of  opinion  with  your  Lordships  that  the  gift  to  public  purposes 
is  disjoined  from  that  to  charitable  purposes). 

Now,  it  is  a  significant  fact  that  this  question,  on  its  merits, 
has  been  little  if  at  all  discussed  by  the  learned  counsel  for  the 
appellant.  If  a  bequest  by  A.  to  any  public  purpose  to  be 
selected  by  B.  is  defensible  on  its  merits,  it  must  be  on  one  of 
two  grounds :  either  that  by  law  A.  may  validly  leave  money 
to  be  given  to  any  purpose  whatever  named  by  B.,  or  that  the 
purposes  named,  namely,  *'  public  "  purposes,  are  not  vague  and 
uncertain. 

The  former  of  these  propositions  was  asserted  by  the  appel- 
lant, but  no  more  than  asserted,  on  the  authority  of  the 
opinions  delivered  in  the  Court  of  Session  in  Hill  v.  Burns,  (1) 
When  those  opinions  and  the  authorities  cited  in  them  are 
examined,  it  will  be  found  that  they  give  no  support  to  the 
proposition  that  a  bequest  is  valid  which  consists  merely  of  a 
direction  that  a  certain  sum  of  money  shall  go  to  any  purpose 
that  a  nominated  trustee  may  think  proper.  The  case  then 
before  the  learned  judges  was  not  such  an  unlimited  power  at 
all,  but  a  direction  to  trustees  to  select  as  the  object  of  the 
legacy  such  of  the  benevolent  and  charitable  institutions  in 
Glasgow  as  they  thought  fit.  And  in  speaking  of  alienum 
^rbitrium  they  were  defending  the  bequest  against  the  objection 


(1)  2  W.  &  S.  80,  82. 
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that  the  intervention  of  aHenum  arbitrium  to  any  extent  made  H.  L.  (Sc.) 
the  legacy  void.    This  is  made  perfectly  plain  by  the  reference  i90i 
by  the  Lord  President  to  the  cases  of  Brown  (1)  and  of  blair 
Buchanan  (2),  in  both  of  which  the  aliemim  arbitrium  was  d^^^ax. 
invoked  merely  to  select  from  among  the  testator's  own  LordR^rtsoi 

relations.     There  is,  so  far  as  I  know,  no  authority  for  the   

broader  proposition  that  according  to  Scottish  law  a  good 
bequest  is.  made  by  A.  when  he  directs  B.  to  make  a  will 
for  him  as  regards  either  the  whole  or  a  part  of  his  estate, 
and  it  is  contrary  to  the  fundamental  idea  of  testamentary 
disposition. 

What  has  been  established  as  regards  the  intervention  of  a 
trustee  is  thus  stated  by  Lyndhurst  L.C.  in  Crichton  v. 
Grierson  (3),  and  the  passage  touches  the  very  core  of  the 
present  case :  he  says  that  "  according  to  the  authorities  in 
the  law  of  Scotland  it  is  quite  clear  that  a  man  may,  in  the 
disposition  of  his  property,  select  particular  classes  of  individuals 
and  objects,  and  then  give  to  some  particular  individual  a 
power  after  his  death  of  appropriating  the  property  or  applying 
any  part  of  his  property  to  any  particular  individuals  among 
that  class  whom  that  person  may  select."  This  is  the  rule 
which  has  got  to  be  applied  in  the  present  case,  and  the  question' 
is,  Has  this  testatrix  done  what  Lord  Lyndhurst  describes — has 
she  selected  a  particular  class  or  particular  classes  of  objects 
among  which  her  trustee  is  to  select  ? 

Now,  as  I  have  already  remarked,  we  have  not  had  much 
argument  from  the  appellant  on  this  question  by  itself  and 
apart  from  the  medium  of  the  decision  about  charities.  I 
cannot  say  that  I  am  surprised,  for  it  seems  to  me  that  this 
testatrix  has  done  nothing  like  selecting  a  particular  class  or 
particular  classes  of  objects.  She  excludes  individuals,  and 
then  leaves  the  trustee  at  large,  with  the  whole  world  to  choose 
from.  There  is  nothing  affecting  any  community  on  the  globe 
which  is  outside  the  ambit  of  his  choice. 

Now,  I  have  not  heard  any  one  say  that  this  bequest  is  not 

(1)  Trustees  of  Brown  v.  Ilis  Be-        (2)  Snodf/rass  v.  Budiamu,  INIor. 
lalions,  ]\lor.  Diet.  2318.  Diet.  Ap.  Ser.  Heirs,  1. 

(3)  3  W.  Sc  S.  329,  338,  339. 
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H.  L.  (So.)  vague  and  uncertain ;  what  is  said  is  merely  that  a  gift  to  any 

1901  charitable  purpose,  to  be  selected  by  a  trustee,  is  equally  vague, 

Blair  and  that  the  law  allows  the  validity  of  a  gift  to  any  charitable 

Duncan.  P^i^pose  to  be  selected  by  a  trustee.    The  soundness  of  this 

.  ^"TT",  argument  must  therefore  be  considered. 

_.ord  Eobertson.  ^ 

  First  of  all,  I  do  not  agree  that  "  charitable  purposes  "  is  as 

wide  or  nearly  as  wide  as  "public  purposes."  Even  giving  to 
the  word  charitable  "  the  widest  extension  ever  allowed  to  it, 
there  are,  as  I  should  believe,  many  public  purposes  completely 
outside  it.  Giving  to  the  word  ''charitable"  its  proper 
meaning  as  it  occurs  in  a  Scottish  testament,  its  compre- 
hensiveness still  further  falls  short  of  the  word  "  public."  As 
was  suggested  at  the  bar,  the  trustee  would  be  within  his 
powers  if  he  gave  this  9000Z.  to  the  election  fund  of  any  of 
the  political  parties  that  he  pleased.  It  would  be  equally 
within  his  powers  to  subscribe  the  money  towards  raising 
a  Yeomanry  regiment.  Each  of  these  purposes  is  "public," 
neither  is  "  charitable."  Innumerable  other  illustrations  might 
be  given. 

A  great  deal  of  the  appellant's  argument  was  directed  to 
enforcing  the  relevancy  of  the  decisions  about  the  word 
"  charitable  "  by  shewing  that  they  could  not  be  distinguished 
from  the  present  case.  With  this  view  your  Lordships  had 
presented  to  you  an  elaborate  and  interesting  discussion  of  the 
difference  between  the  law  of  charities  in  England  and  the  law 
of  charities  in  Scotland. 

Much  that  was  advanced  is  unquestionably  sound  (although 
I  consider  it  inconclusive  of  the  present  question).  "Ever 
since  its  institution,"  said  Lord  Watson  in  FemseVs  Case  (1), 
"  the  Court  of  Session  has  exercised  plenary  jurisdiction 
over  the  administration  of  all  trusts,  whether  public  or 
private,  irrespective  of  the  particular  purpose  to  which  the 
'estate  or  income  of.  the  trust  may  be  appropriated ;  and 
there  has  consequently  been  no  room  for  those  numerous 
questions  as  to  a  trust  being  charitable  or  not,  which  have 
arisen  in  England  under  the  Statute  of  EHzabeth."  The 

(1)  [1891]  A.  C.  531,  560. 
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relations  of  the  Court  of  Session  to  charities  had  been  based  on  H.  L.  (Sc.) 

the  same  general  ground  by  Lord  Cuninghame  and  Lord  i90i 

Cockburn  in  Boss  v.  Heriofs  Hospital  (1),  and  it  cannot  be  Blair 

doubted  that  this  is  an  accurate  statement  of  the  law.    Nor  duncax. 

do  I  think  that  exception  can  be  taken  to  the  interest-  ^  ^ 

Lord  KoDertiOi) 

ing  comparison   of  the   laws  of  the   two  countries  given   

by  Lord  Stormonth  Darling  in  Cohb  v.  Cobb's  Trustees  (2) 
(although  I  do  not  concur  in  the  deductions  drawn  by  that 
learned  judge,  so  far  as  bearing  on  purposes  other  than 
charitable) . 

But  while  charitable  trusts  are,  as  matter  of  legal  doctrine, 
merely  one  class  of  trusts,  and  while  their  prominence  in  legal 
decisions  results  from  nothing  more  than  their  being  the  most 
numerous  class  of  public  trusts,  I  do  not  think  that  it  is 
true  that  they  have  been  uniformly  treated  by  the  Courts  in 
Scotland  exactly  as  other  trusts  would  be  treated.  The  Courts 
have,  I  think,  as  matter  of  historical  fact,  reflected  more  or 
less,  consciously  or  unconsciously,  the  bias  which  disposes 
every  one  favourably  towards  charity  ;  and  this  never  appeared 
more  plainly,  or  was  avowed  more  frankly,  than  in  the  decision 
of  your  Lordships'  House  in  the  Morgan  Case.  (3)  To  this 
favour  for  charities  I  ascribe  the  decision  in  favour  of  the 
validity  of  a  bequest  for  such  charitable  purposes  as  a  trustee 
may  select.  Accordingly,  when  I  am  asked  to  apply,  by 
analogy,  to  pubhc  purposes  decisions  about  charitable  pur- 
poses, I  decline  to  do  so.  The  proper  inference  from  those 
cases  is,  not  that  the  law  that  the  testator  must  select 
a  particular  class  or  particular  classes  of  objects  before  he 
can  leave  it  to  a  trustee  to  select  the  object  of  the  bequest 
is  relaxed,  but  merely  that  it  is  settled  that  charitable 
purposes  form  such  a  particular  class.  On  the  merits  of 
the  question  now  before  your  Lordships,  I  am  unable  to 
hold  that  the  designation  of  public  purposes  is  a  compliance 
with  the  rule. 


Younger,  K.C.    It  was  arranged  between  the  parties  that 

(1)  (1843)  5  D.  589,  608,  625.'  (2)  21  K.  638. 

(3)  Magistrates  of  Dundee  v.  Morris,  3  Macq.  134. 
A.  C.  1002.  3  E 
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H.  L.  (So.)  the  costs  (subject  to  your  Lordships'  approval)  should  come 
1901       out  of  the  fund  in  dispute. 


Blair 

V. 

Duncan, 


Eakl  of  Halsbuey  L.C.    We  make  no  order  as  to  costs. 

Interlocutor  appealed  from  affirmed;  no 
order  as  to  costs. 

Lords*  Journals,  December  17,  1901. 

Agents  for  appellant :  Faithfull  d  Owen,  for  Davidson  £ 
Syme,  W.S.,  Edinburgh. 

Agents  for  respondents :  A.  d  W.  Beveridge,  for  Duncan  d 
Blach,  W.B.,  Edinhurgh. 
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In  re  THE  QUEEN  v,  MAEAIS.  J.  C* 

Ex  parte  MAEAIS.  i90i 

IN  APPEAL  FROM  A  SPECIAL  COURT  OF  THE  COLONY  OF  Jr^h  24. 

NATAL. 

Practice — Special  Leave — Conviction  hy  Special  Court — Acting  Judge — Colonial 
Laws  Validity  Act — Construction. 

The  obvious  meaning  of  the  Colonial  Laws  Validity  Act  (28  &  29  Yict. 
c.  63)  is  to  preserve  to  the  Imperial  Parliament  a  right  to  legislate  for  a 
Colony  to  which  a  local  legislature  has  been  assigned,  and  to  forbid  the 
local  legislature  to  enact  anything  repugnant  to  Imperial  legislation  so 
effected,  but  not  otherwise  to  derogate  from  the  general  powers  of  Colonial 
legislatures. 

An  acting  judge  of  the  Supreme  Court  is  a  judge  thereof  within  the 
meaning  of  Natal  Special  Court  Act,  No.  14  of  1900. 

Special  leave  to  appeal  from  a  conviction  by  a  Special  Court  of  Natal 
(constituted  under  the  said  Act)  refused. 

This  was  a  petition  by  Jan  Lodewyk  Marais,  a  prisoner  in 
the  Etchowe  gaol,  Zululand,  for  special  leave  to  appeal  from  a 
judgment  dated  December  18,  1900,  of  the  Special  Court  of 
Natal,  constituted  under  Natal  Act  14  of  1900,  and  composed 
of  Commissioners. 

The  petitioner  and  Adrian  Izak  Marais  were  indicted  in  that, 
on  specified  occasions  from  November,  1899,  to  March,  1900, 
they  had  harboured  the  enemy,  supplied  him  with  food,  house, 
shelter,  and  other  aid,  assisted  in  operations  of  war,  performed 
the  duties  of  military  policemen,  and  assisted  in  the  attack  on 
Ladysmith. 

Sect.  2  of  No.  14  of  1900  provides  that  one  at  least  of  such 
Commissioners  shall  be  a  judge  of  the  Supreme  Court."  Before 
plea  the  petitioner,  through  his  counsel,  lodged,  amongst 
others,  the  following  exceptions :  (1.)  that  the  Court  as  con- 
stituted did  not  comply  with  the  Act,  for  that  none  of  the 
Commissioners  was  a  judge  of  the  Supreme  Court;  (2.)  that 
the  petitioner  was  not  liable  to  be  tried  under  Koman-Dutch 

*  Fresint :  The  Lord  Chancellor,  Lord  .IIobhouse,  Lord  ;^LvcxAGHTEN, 
Lord  Davey,  Lord  Robertson,  and  Lord  Lindley. 
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J.  C.      law;  (3.)  that  the  English  law  applied,  and  that  its  procedure 
1901      cannot  be  varied ;  (4.)  that  s.  4  of  Natal  Act  No.  3  of  1868  is 
Eeg.      repugnant  to  the  laws  of  England,  and  therefore  contrary  to  the 
Maeais,    spirit  and  intention  of  s.  6  of  the  Charter  of  Natal  of  July  15, 
In  re.      1856;  (5.)  that  the  petitioner  was  entitled  to  all  the  privileges 
parte,        English  law,  especially  those  secured  by  11  Hen.  7,  c.  1,  of 
1495.    He  also  contended  that,  the  then  conquering  States 
having  secured  absolute  possession  of  that  part  of  the  Colony 
where  he  resided,  and  having  ordered  and  commandeered  him, 
he  was  not,  in  the  circumstances  of  compulsion  by  superior 
force,  liable  to  the  indictment.    He  was  found  guilty  under 
counts  2  and  3,  which  did  not  relate  to  the  actual  attack  on 
Ladysmith,  and  sentenced  to  imprisonment  and  fine. 

The  petition  prayed  for  special  leave  to  appeal  on  the  same 
grounds  as  were  contained  in  the  exceptions,  and  in  particular 
that  the  Court  was  wrongly  constituted,  that  he  was  wrongly 
tried  under  Roman-Dutch  law,  that  he  was  entitled  to  be  tried 
by  English  law  except  so  far  as  it  had  been  varied  by  such 
local  legislation  as  was  in  compliance  with  the  Colonial  Laws 
Act,  1865. 

Lord  Coleridge,  K.C.y  Stocken,  and  Benaud,  for  the  petitioner, 
contended  (1.)  that  the  Court  was  wrongly  constituted.  Act  14 
of  1900  provided  that  the  Court  should  be  composed  of  three 
Commissioners,  whom  the  Governor  was  empowered  by  s.  2  to 
appoint.  Each  Commissioner  was  to  be  a  person  qualified  to 
be  appointed  a  judge  of  the  Supreme  Court  or  of  one  of  the 
Superior  Courts  of  any  of  His  Majesty's  Colonies.  One  at 
least  should  be  actually  a  judge  of  the  Supreme  Court — that  is 
(see  interpretation  clause),  of  the  Natal  Supreme  Court.  The 
Governor  was  also  empowered,  at  the  request  of  the  Chief 
Justice,  to  appoint  as  an  acting  judge  of  the  Supreme  Court 
any  person  qualified  to  be  a  judge  thereof  under  the  Supreme 
Court  Act,  1896  (No.  39) .  The  acting  judge  was  to  have  the  same 
jurisdiction  as  a  judge  appointed  under  s.  32  of  the  Supreme 
Court  Act.  There  was  a  marked  distinction  between  the  two. 
The  acting  judge  was  appointed  for  a  limited  time  and  was  easily 
removable  ;  the  permanent  judge  could  only  be  removed  on  an 
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address  from  the  legislature.    On  this  Commission  one  acting      J.  C. 
judge  sat,  but  no  permanent  judge.    They  contended  (2.)  that  I90i 
the  petitioner  was  entitled  to  be  tried  by  a  jury.    The  original 
settlers  in  Natal  carried  with  them  the  law  of  England,  which  T^j/^'^^g 
included  the  right  to  a  trial  by  jury  in  cases  of  this  kind.    Later  re 
on  Eoman-Dutch  law  was  made  applicable  by  a  Colonial  statute 
(No.  12  of  1845) .  That  Colonial  Act  was,  in  respect  of  the  matter 
now  in  question,  ultra  vires  the  local  legislature.    So  also  was 
Act  14  of  1900.    It  was  repugnant  to  the  law  of  England, 
within  the  meaning  of  the  Colonial  Laws  Validity  Act,  1865, 
to  deprive  a  person  accused  of  high  treason  of  a  trial  by  jury. 

Leonard,  E.G.,  and  Colefax,iox  the  Natal  Government,  were 
only  heard  on  the  first  point.  Necessity  led  to  the  creation  of 
a  special  tribunal,  as  it  was  impracticable  to  get  an  impartial 
jury.  There  was  nothing  to  justify  a  distinction  between  a 
permanent  and  an  acting  judge.  A  temporary  exigency  rendered 
necessary  a  temporary  increase  to  the  number  of  judges,  and 
the  temporary  judges  were  vested  with  all  the  powers  of  the 
permanent  judges. 

Lord  Coleridge^  E.G.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

The  Loed  Chancelloe.  Their  Lordships  are  of  opinion 
that  no  leave  should  be  given  to  appeal  in  this  case. 

"With  reference  to  the  second  point,  on  which  their  Lord- 
ships did  not  ask  counsel  for  an  answer  to  Lord  Coleridge's 
argument,  there  is  no  doubt  that  up  to  the  time  of  the  passing 
of  the  Colonial  Laws  Vahdity  Act  (28  &  29  Vict.  c.  63)  a  great 
many  of  the  considerations  which  he  has  urged  had  given  rise 
to  difficulties,  and  it  was  for  the  express  purpose  of  getting  rid 
of  the  difficulties  that  had  been  raised  on  that  subject,  and 
particularly  in  reference  to  the  words  repugnancy  to  the  laws 
of  England,"  that  that  Act  was  passed,  because  one  of  the 
common  and  familiar  forms  whereby  the  Colonial  legislatures 
were  constituted  and  constitutions  given  provided  that  nothing 
should  be  enacted  repugnant  to  the  laws  of  England ;  and 
there  is  no  doubt  that  that  had  given  rise  to  some  doubts  and 
difficulties  which  this  Act  was  intended  to  cure. 
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J.  0.  With  respect  to  that  matter  we  have  now  this  statute  of 
1901  1865  to  construe ;  and,  in  respect  to  that  statute,  what  has 
jjjjQ,  been  pointed  out  is  that  the  words  repugnant  to  the  laws  of 
Mabais  England"  are  not  now  to  be,  in  their  bald  sense,  construed 
In  re.  with  reference  to  such  a  question  as  this,  but  you  must  take 
^xparte  interpretation  clause,  which  now  qualifies  those  words,  into 

  the  consideration  of  what  has  been  enacted  here  :  that  what 

was  to  be  repugnant  to  the  laws  of  England  within  the  mean- 
ing of  those  words  was  to  be  a  repugnancy  such  as  is  repugnant 
to  the  provisions  of  some  such  Act  of  Parliament  or  regulation 
as  aforesaid  "  ;  and  that  is  again  qualified  in  this  way  :  "In 
construing  this  Act,  an  Act  of  Parliament  or  any  provision 
thereof  shall  be  said  to  extend  to  any  Colony  when  it  is  made 
applicable  to  such  Colony  by  the  express  words  or  necessary 
intendment  of  any  Act  of  Parliament."  The  obvious  purpose 
and  meaning  of  that  statute  was  to  preserve  the  right  of  the 
Imperial  Legislature  to  legislate  even  for  the  Colony,  although 
a  local  legislature  had  been  given,  and  to  make  it  impossible, 
when  an  Imperial  statute  had  been  passed  expressly  for  the 
purpose  of  governing  that  Colony,  for  the  Colonial  legislature 
in  that  sense  to  enact  anything  repugnant  to  an  express  law 
applied  to  that  Colony  by  the  Imperial  Legislature  itself. 
That  is  the  meaning  of  those  words. 

As  to  the  other  argument  with  reference  to  legislation  by  a 
Colony  which  in  some  respects  shall  run  counter  to,  or  be 
repugnant  to,  some  law  of  the  United  Kingdom,  that,  if  it 
were  construed  in  the  wide  sense  Lord  Coleridge  suggested, 
would  render  any  Colonial  legislation  illusory  altogether, 
because  it  is  hardly  possible  to  deal  with  the  rights  of  any 
British  subject  by  the  local  legislature  which  shall  not  in  some 
way  or  another  run  counter  to  some  provision  in  this  country 
which  is  enacted  for  a  different  purpose,  having  no  special 
reference  to  the  circumstances  of  the  particular  Colony.  This 
statute  reconciles  the  two  principles  of  giving  local  legislation, 
but,  nevertheless,  leaving  still  open  to  the  Imperial  Legislature 
by  express  legislative  provision  the  power  to  do  something  in 
the  Colony.  So  much  for  the  second  point  urged  by  Lord 
Coleridge. 
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With,  reference  to  the  first  point,  namely,  the  constitution  of  J.  C. 
the  Court,  it  lies  in  a  very  narrow  compass  indeed.  It  comes  looi 
very  much  to  the  question  of  whether  an  acting  judge  is  a  reg. 
judge  of  the  Supreme  Court.  Marais 

Their  Lordships  entertain  some  difficulty  in  saying  how  to  ^^^re. 
construe  those  words  that  he  is  to  be  an  acting  judge  of  the  Ex^panl 

Supreme  Court,  without  importing  at  the  same  time  that   

when  appointed  he  is  a  judge  of  the  Supreme"  Court.  By 
the  power  of  appointment  he  is  made  an  acting  judge  of 
the  Supreme  Court;  and  it  was  the  object  of  the  statute, 
apparently,  that  he  should  be  made  a  judge  of  the  Supreme 
Court  with  reference  to  the  exigencies  of  the  performance  of 
the  duties  of  a  judge,  and  the  demand  upon  the  judges  of  the 
Supreme  Court,  to  get  rid  of  the  difficulty  which  would  arise 
by  the  occupation  of  the  Supreme  Court  in  other  duties  than 
those  which  they  were  habitually  performing.  There  is 
undoubtedly  a  curious  correspondence  between  the  number 
of  Commissions  that  may  exist  at  the  same  time,  by  the 
32nd  section  (Natal  Special  Court  Act,  No.  14  of  1900),  and 
the  number  of  acting  judges  who  may  be  appointed.  The 
Governor  may  appoint  two  special  Commissions,  and  two 
acting  judges  may  be  appointed.  It  does  seem  to  suggest 
that  those  provisions  are  intended  to  correspond  with  each 
other.  There  is  a  provision  which  certainly  does  give  some 
protection  to  the  public  with  reference  to  the  persons  appointed. 
The  Governor  cannot  on  his  own  mere  notion  appoint  a  person 
•as  an  acting  judge  for  the  purposes  of  this  Act  of  Parliament. 
By  the  28th  section  it  must  be  at  the  request  of  the  Chief 
Justice.  So  that,  in  order  to  preside  or  to  be  one  of  the 
Commissioners,  you  must  have  a  person  qualified  to  be  a  judge, 
and  an  acting  judge  must  be  appointed  at  the  request  of  the 
Chief  Justice. 

It  does  not  appear  to  be  denied — in  fact,  it  was  admitted — 
that  this  particular  man  was  tried  by  a  person  who  was  an 
acting  judge  ;  and  their  Lordships  are  called  upon  to  say  that 
the  Court  was  not  properly  constituted  because  one  of  them 
was  a  person  who  was  not  permanently  a  Supreme  Court 
judge,  but  was  a  person  who  was  only  an  acting  judge  within 
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the  meaning  of  this  Act  of  ParKament.  Their  Lordships  are 
not  able  to  say  that  that  prevents  his  being  a  judge  of  the 
Supreme  Court ;  and  if  he  was  a  judge  of  the  Supreme  Court 
the  provision  of  the  statute  is  satisfied,  and  the  Commission 
V7as  properly  constituted. 

For  these  reasons  their  Lordships  v^ill  humbly  advise  His 
Majesty  that  no  leave  to  appeal  should  be  given. 


Solicitor  for  petitioner  :  Walter  A .  StocTien. 

Solicitors  for  the  Government  of  Natal:  Kimhers  d  Boatman. 


[PKIYY  COUNCIL.] 

J.  c  *      TE  TEIEA  TE  PABA  and  Othees     .    .    Plaintiffs  ; 

'^Noi^V.    TE  EOEEA  TAREHA  and  Anothee  .    .  Defendants. 

ON  appeal  FKOM  the  COUKT  OF  APPEAL  OF  NEW  ZEALAND. 

Confiscation — Regrant  of  Native  Lands — Trust — Construction  of  Begrant. 

The  expression  "  to  be  held  in  trust "  for  a  definite  class  of  persons  is 
not  always  sufficient  to  create  an  equitable  right  Or  obligation  which  can 
be  enforced  by  legal  proceedings. 

Kinloch  v.  Secretary  of  State  for  India  in  Council,  (1882)  7  App.  Cas. 
625,  referred  to. 

By  an  agreement  in  1870  between  the  Government  of  New  Zealand  and 
certain  natives  whose  names  were  scheduled  thereto  (which  agreement 
was  afterwards  incorporated  in  the  Mohaka  and  Waikare  District  Act, 
1870),  it  was  provided  that  the  block  of  lands  in  suit,  over  which  the 
Government  had  by  force  of  a  proclamation  in  1867  issued  under  the  New 
Zealand  Settlement  Act,  1863,  an  absolute  power  of  disposition,  native 
titles  having  been  thereby  extinguished,  should  be  allotted  to  T.,  a  Maori 
chief,  and  held  in  trust  by  him  "  in  the  manner  provided  or  hereinafter  to 
be  provided  by  the  General  Assembly  for  native  lands  held  under  trust." 
In  a  suit  by  the  appellants  against  T.'s  devisees  thereof  to  declare  that 
the  said  block  was  held  by  T.  as  a  trustee  for  the  loyal  owners  thereof 


*  Present:  Lord  Macnaghten,  Lord  Davey,  Lord  Kobertson,  and  Lord 
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according  to  native  custom  and  usage  the  natives  beneficially  entitled 
thereto : — 

Held,  that,  under  all  the  circumstances  and  notv/ithstanding  the  words 
of  trust  in  the  agreement,  T.  took  absolutely  and  beneficially ;  and  that 
the  respondents  were  not  affected  by  any  trusts  in  favour  of  the  appel- 
lants. The  allottees  of  each  block  comprised  in  the  agreement  or  their 
successors  were  the  only  persons  beneficially  entitled  thereto. 

Those  circumstances  were — that  the  Act  contained  no  reference  to  any 
native  custom  or  trust,  but  treated  the  scheduled  persons  as  entitled  to 
grants  in  fee  simple  (an  expression  inapplicable  to  lands  held  by  native 
custom) ;  that  there  was  no  evidence  as  to  who  were  regarded  in  1867  as 
loyal  inhabitants  or  entitled  to  the  benefits  of  the  proclamation  ;  that  by 
the  Native  Lands  Acts  Amendment  Act,  1881,  certificates  were  to  be 
given  and  grants  made  to  the  persons  named  in  the  schedule  to  the 
agreement  of  1870  or  their  successors  as  tenants  in  common  and  not  as 
joint  tenants ;  that  in  1882  certificates  were  ordered  to  be  issued  accord- 
ingly, and  that  T.  received  a  certificate  and  a  grant  to  hold  to  him,  his 
heirs  and  assigns,  for  ever  as  from  September  12,  1870,  subject  to  certain 
restrictions  specified  in  s.  8  of  the  Act  of  1881,  but  without  reference  to 
any  trust  or  native  custom;  and  that  the  G-eneral  Assembly  were  not 
shewn  to  have  declared  any  trusts  in  favour  of  the  appellants. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  (Oct.  20, 
1896)  upon  certain  questions  of  law  arising  in  the  course  of  the 
action  which  were  stated  for  argument  before  trial,  and  were 
by  consent  removed  into  the  Court  of  Appeal. 

By  the  judgment  appealed  from  it  was  decided  that  the 
agreement  of  June  13,  1870,  set  out  in  their  Lordships' 
judgment,  did  not  create  Tareha  a  trustee  of  Kaiwaka  block  : 
that  is  a  specific  block  of  land  situate  in  the  district  next 
mentioned  and  comprised  in  the  agreement. 

In  consequence  of  the  rebellion  of  certain  native  tribes,  the 
Governor  in  Council,  by  proclamation  dated  January  12,  1867, 
declared  that  the  Mohaka  and  "Waikare  district  should  be  a 
district  under  the  New  Zealand  Settlements  Act,  1863,  and 
purported  to  reserve  and  take  the  lands  within  the  said 
district,  and  further  declared  that  no  land  of  any  loyal 
inhabitant  within  the  said  district  will  be  retained  by  the 
Government." 

The  boundaries  between  the  confiscated  land  and  the  lands 
of  the  loyal  inhabitants  within  the  said  district  were  subse- 
quently defined  by  an  agreement  dated  June  13,  1870,  entered 
into  on  behalf  of  the  loyal  claimants  for  the  said  land  and  the 
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1901  should  grant  certificates  of  title  to  the  loyal  claimants  in 

Te  Teiua  respect  thereof. 

Te  Paea  rpj^g  question  in  the  appeal  was :  Whether  all  the  loyal 

Te  Eoera  inhabitants  who,  at  the  date  of  the  said  proclamation,  owned, 

Takeha.  .  r  '  » 

  according  to  the  ancient  custom  and  usage  of  the  Maori  people, 

the  said  lands,  are  still  beneficially  entitled  thereto  according  to 
the  true  construction 

(1.)  The  proclamation  of  January  12,  1867. 

(2.)  The  agreement  of  June  13,  1870. 

(3.)  The  Native  Land  Laws  Amendment  Act,  1881  (No.  18), 
ss.  7  and  8,  which  gave  effect  to  the  said  agreement  and 
provided  for  the  issue  of  titles  in  respect  of  the  said  lands  ; 

or,  whether  the  persons  named  in  the  schedule  to  the  said 
agreement  as  the  persons  whose  names  were  to  be 
inserted  in  the  certificates  of  title  for  the  said  lands  are 
the  sole  beneficial  owners  thereof  to  the  exclusion  of 
the  other  loyal  inhabitants  who,  at  the  time  of  the 
proclamation,  had  the  same  tribal  rights  to  the  said 
lands  as  the  persons  named  in  the  said  schedule. 
The  circumstances  surrounding  the  proclamation,  the  agree- 
ment, and  the  Act  are  detailed  in  the  judgment  of  their 
Lordships. 

HaldanCj  K.C.j  and  Morison,  for  the  appellants,  contended 
that,  by  the  true  construction  of  the  concluding  paragraphs  of 
the  agreement  of  June  13,  1870,  certificates  of  title  were  to  be 
issued  having  essentially  the  same  effect  as  certificates  of  title 
issued  in  accordance  with  s.  17  of  the  Native  Lands  Act,  1867 
(No.  43).  The  effect  of  it  was  that  certificates  should  be  issued 
to  a  limited  number  only  of  the  loyal  owners,  who  would  hold 
the  land  allotted  to  them,  not  absolutely  and  beneficially  in 
their  own  interests,  but  in  trust  for  themselves  and  the  other 
unnamed  owners  according  to  native  custom,  subject  to  restric- 
tions on  the  alienability  of  the  said  lands.  Tareha,  no  doubt,  is 
named  in  the  schedule  as  an  allottee  of  Kaiwaka,  and  entitled 
to  a  certificate  in  respect  thereof.  Allottees  of  other  blocks  are 
also  named  in  the  schedule.    But  the  natives  named  in  the 
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schedule  do  not  comprise  all  the  loyal  natives  who  are  entitled 
according  to  custom  and  usage  to  the  lands  included  therein. 
The  Acts  of  the  General  Assembly  in  force  at  the  date  of  the 
agreement  empowered  the  Native  Land  Court  to  issue  certifi- 
cates of  title  to  the  persons  ascertained  to  be  owners  of  native 
lands.  But  they  were  to  be  issued  to  a  limited  number  only 
of  the  owners — not  more  than  ten.  In  order  to  protect  the 
interests  of  the  owners  not  named  in  the  certificates,  restrictions 
were  imposed  on  the  power  of  their  holders  to  alienate  :  see 
Native  Lands  Act,  1865  (No.  71),  ss.  23,  28,  and  46,  and  the 
schedule  thereto,  and  the  Native  Land  Act,  1867,  s.  17.  The 
position  of  the  persons  named  in  a  certificate  of  title  under  this 
s.  17  was  that  they  held  the  land  comprised  therein  in  trust  for 
and  for  the  benefit  of  all  the  owners  thereof  :  see  Te  Baihi  v. 
Grice.  (1)  The  Act  of  1870  (No.  60) ,  validating  and  incorporating 
the  said  agreement,  authorized  the  Governor  to  issue  Crown 
grants  in  fee  simple  in  favour  of  the  persons  who  were  entitled 
under  the  agreement  to  the  lands ;  but  no  provision  was  made 
by  the  Act  for  ascertaining  who  were  the  persons  so  entitled. 
No  certificates  were  issued  under  the  Act,  which  was  repealed 
in  1878.  The  amendment  Act  in  1881  enacted  that  the  Native 
Land  Court  should  inquire  and  determine  who  were  the  persons 
entitled,  the  Governor  being  empowered  to  issue  Crown  grants 
in  accordance  with  the  certificates  of  title  directed  by  the  Court. 
These  certificates  were,  under  the  Native  Land  Court  Act,  1880, 
to  comprise  the  names  of  all  persons  entitled.  It  was  con- 
tended that  the  sole  beneficial  ownership  of  the  lands  comprised 
in  any  certificate  did  not,  having  regard  to  the  terms  of  the 
agreement  of  1870,  vest  in  the  persons  named  to  the  exclusion 
of  the  loyal  inhabitants  not  named  in  the  said  schedule,  being 
natives  who,  with  the  persons  named  in  the  schedule,  were  the 
owners  according  to  Maori  custom  and  usage  of  the  said  lands 
at  the  time  of  the  proclamation.  It  did  not  appear,  either  in 
the  Act  of  1870  or  in  that  of  1881,  that  the  Legislature  intended 
to  confiscate  the  rights  of  any  loyal  inhabitants.  On  the 
contrary,  those  rights  ought  to  be  ascertained  under  the  Acts 
of  1880  and  1881.  The  proclamation  was  intended  to  save 
(1)  (188G)  4  N.  Z.  L.  R.  Court  of  Appeal  Eep.  219,  243. 
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those  riglits  in  all  cases.  If  the  trust  under  the  agreement  of 
1870  is  not  declared  and  enforced,  the  intention  of  the 
proclamation  will  be  defeated  ;  and  the  property  of  many  of 
the  loyal  inhabitants  will  be  confiscated, 

Blake^  K.G.,  Northcote,  and  Leivis,  for  the  respondents,  were 
not  heard. 


1901         The  judgment  of  their  Lordships  was  delivered  by 

Nov.  9.  LoED  LiNDLEY.  The  question  to  be  determined  on  this 
appeal  is  whether  a  Maori  chief  named  Tareha,  to  whom  certain 
lands  known  as  the  Kai  Waka  (or  Kaiwaka)  block  were  allotted 
by  the  New  Zealand  Government  in  June,  1870,  was  entitled 
to  those  lands  beneficially,  or  whether  he  was  a  trustee  of 
them  for  other  natives. 

Before  stating  the  facts  which  have  to  be  considered  in  this 
case,  it  will  be  convenient  to  make  a  few  remarks  on  the  land 
lav/s  of  the  Colony  in  force  in  January,  1867,  and  on  the 
Settlement  Act  of  1863  and  1865.  The  Native  Land  Act  of 
1865  was  in  force  in  1867.  In  the  Land  Acts  of  the  Colony 
native  lands  mean  lands  owned  by  natives  under  their  customs 
or  usages  (Act  of  1865,  s.  2) ;  hereditaments  mean  land  subject 
to  tenure  under  title  derived  from  the  Crown.  A  Land  Court 
was  constituted  with  power  to  investigate  claims  to  native 
lands  and  to  grant  certificates  of  title  (ss.  5  and  21-29,  and 
schedule,  and  40-44).  But  no  certificate  was  to  be  granted  to 
more  than  ten  persons.  The  Court  was  empowered  to  restrict 
alienation  by  the  certificated  owners.  But  natives  might  hold 
"hereditaments"  as  distinguished  from  native  lands,  and  it 
was  an  object  to  assimilate  the  law  relating  to  hereditaments 
as  nearly  as  possible  to  English  law.  Grants  of  lands  were 
made  by  the  Crown,  and  power  was  given  to  restrict  alienation  ; 
but  unless  alienation  was  prohibited,  a  grantee  of  an  heredita- 
ment could  dispose  of  it.  In  case  of  the  death  of  a  grantee  of 
an  hereditament  without  having  made  a  valid  disposition,  the 
Court  was  empowered  to  ascertain  (Act  of  1865,  s.  30)  "  who 
according  to  law,  as  nearly  as  it  can  be  reconciled  with  native 
custom,  ought  in  the  judgment  of  the  Court  to  succeed  to  the 
hereditaments " ;   and  the  Court  was  empowered  to  make 
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orders  having  the  effect  of  a  vaHd  will  vesting  the  heredita-  J.  C. 
ments  of  the  deceased  in  such  persons.  I90i 

The  New  Zealand  Settlement  Act,  1863  (amended  in  1865)    te  Teiea 
referred  to  the  serious  rebellion  of  the  natives  in  the  Northern  ^/'^^^ 
Island,  and  empowered  the  Governor  in  Council  (Act  of  1863,    Te  Roera 
s.  2)  to  declare  any  district  in  which  lands  of  rebellious  natives 
or  tribes  were  situate  to  be  a  "  district  "  within  the  provisions 
of  the  Act,  and  to  take  out  of  such  district  lands  for  settlement 
and  colonization  (s.  3),  and  these  lands  were  to  be  Crown  lands 
(s.  4).    Loyal  natives  having  any  interest  in  the  lands  thus 
taken  were  to  be  compensated  (ss.  5,  7).    By  the  Act  of  1863 
this  compensation  was  to  be  made  in  money  (ss.  13-15)  ;  but 
by  the  amending  Act  of  1865  (ss.  9  and  15)  land  might  be 
granted  by  way  of  compensation,  and  trusts  might  be  declared 
either  of  the  money  or  of  the  land  given  in  compensation. 

Under  the  provisions  of  these  two  last-mentioned  Acts,  the 
Governor  in  Council  issued  a  proclamation  dated  January  12, 
1867,  declaring  certain  lands  specified  in  the  schedule  to  be  a 
"district"  within  the  meaning  of  the  New  Zealand  Settle- 
ments Act,  1863.  By  the  same  proclamation  it  was  also 
declared  that  the  lands  within  the  said  district,  not  being  the 
property  of  or  held  under  grant  from  the  Crown,  were  reserved 
and  taken  for  the  purposes  of  settlements,  and  that  such  lands 
were  required  for  the  purposes  of  the  said  Act,  and  were  subject 
to  the  provisions  thereof  as  from  the  date  of  that  order.  It 
was  also  declared  as  follows :  that  no  land  of  any  loyal 
inhabitant  within  the  said  district  will  be  retained  by  the 
Government,  and  further,  that  all  rebel  inhabitants  of  the  said 
district  who  come  in  within  a  reasonable  time  and  make  sub- 
mission to  the  Queen  will  receive  a  sufficient  quantity  of  land 
within  the  district  for  their  maintenance." 

The  meaning  and  effect  of  this  proclamation  seems  plain. 
None  of  the  lands  in  the  district  continued  to  be  native  lands 
within  the  meaning  of  the  Native  Land  Acts.  All  native  titles 
by  native  custom  were  extinguished.  But  the  Government 
was  willing  to  grant  out  lands  in  the  district  to  loyal  natives 
and  to  others  who  should  come  in  and  submit  within  the  time 
mentioned  in  the  proclamation.    Their  title,  however,  to  the 
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J.  0.  lands  granted  to  them  would  depend  entirely  on  the  terms  of 

1901  their  grants. 

Te  Teira  The  district  formed  under  this  proclamation  was  called  the 

TePaea  ]y[o]^aka  and  Waikare  district  or  block.  (1)    It  included  the 

^^KoEEA  Xai  Waka  block,  which  is  in  question  in  this  appeal.  This 

1 ABEHA.  , 

  block  contained  31,200  acres  or  thereabouts. 

Apart  from  the  agreement  of  June  13,  1870,  which  will  be 
referred  to  presently,  there  is  no  evidence  before  their  Lord- 
ships to  shew  who  were  regarded  in  1867  as  loyal  inhabitants, 
nor  what  rebel  inhabitants  came  in  and  made  their  submission 
so  as  to  entitle  themselves  to  the  benefits  of  the  proclamation. 

What  was  done  under  the  proclamation  before  1869  does  not 
appear ;  but,  on  November  18,  1869,  the  following  letter  of 
instructions  was  sent  by  Sir  Donald  McLean,  on  behalf  of  the 
Government,  to  Mr.  Locke,  the  resident  magistrate  for  that 
part  of  the  Colony : — 

"Auckland, 
''November  18,  1869. 

"  Sir, — I  have  the  honour  to  request  that  you  will  carry  out 
the  settlement  of  the  Waikare-Mohaka  block. 

"  The  Government  do  not  expect  or,  indeed,  desire  to  reap 
any  pecuniary  or  other  advantage  from  the  confiscation  of  this 
block,  or  to  incur  any  loss  in  connection  therewith,  but  it  is 
most  desirable  that  all  questions  connected  with  it  should 
be  finally  adjusted  and  disposed  of.  You  will,  therefore, 
endeavour  to  effect  as  equitable  a  settlement  with  the  native© 
as  possible,  taking  care  that  large  reserves  are  made  for  their 
own  use. 

"  The  Chief  Tareha,  who  is  becoming  dispossessed  of  most  of 
his  landed  property,  should  have  reserves  secured  upon  him 
within  that  block. 

''I  heed  not  supply  you  with  more  detailed  instructions,  as 
you  are  already  acquainted  with  the  history  of  this  block,  and 
I  feel  satisfied  that  you  are  fully  competent  to  deal  with  it  in 
such  a  just  and  equitable  manner  as  will  meet  the  requirements 
of  the  case. 

You  will,  of  course,  in  this  as  in  all  other  cases,  confer  with 
(1)  It  is  called  block  in  the  letter  of  November  18,  1869,  set  out  below. 
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his  Honour  Mr.  Ormond,  who  represents  the  general  Govern-  J.  C. 
ment  at  Hawkes  Bay,  and  act  in  accordance  with  his  views  in  i90i 

carrying  out  of  these  instructions.  Te  Teira 

"Ihave,&c.,  ''^l^^' 

Donald  McLean.  Te  Roera 

r~i    T-       1        T-(  Taeeha. 

S.  Locke,  Esq.,   

E.  M.  Napier,  Hawkes  Bay." 

The  Waikare-Mohaka  block  here  referred  to  is  evidently  the 
whole  district  of  that  name  mentioned  in  the  proclamation  of 
January  12,  1867. 

In  accordance  with  these  instructions  a  meeting  of  natives 
was  held,  and  a  formal  agreement  was  come  to  with  them  on 
June  13, 1870.  This  agreement  commences  by  reciting  the  pro- 
clamation of  January,  1867 ;  it  then  describes  the  lands  forming 
the  Mohaka  and  Waikare  district,  and  proceeds  as  follows  : — 

At  a  meeting  of  the  loyal  claimants  of  the  said  district  and 
the  Government  agent  for  the  East  Coast,  D.  McLean,  Esq., 
an  agreement  was  entered  into  in  which  it  was  arranged  that 
certain  portions  of  the  above-mentioned  block  should  be 
retained  by  the  above-mentioned  loyal  claimants,  and  other 
portions  should  be  retained  by  the  Government.  And  whereas 
a  final  settlement  of  the  question  has  now  been  made  in  accord- 
ance with  letter  of  instructions  from  the  Honourable  the 
Defence  Minister,  dated  November  18,  1869. 

"It  is  now  agreed  between  the  Government  and  the  loyal 
claimants  that  the  Government  shall  retain  all  the  blocks  and 
pieces  of  land  hereinafter  described  and  shewn  in  the  plan 
attached  hereto." 

Here  follow  descriptions  of  blocks  retained  by  Government 
with  reservation  of  timber  for  road,  &c.,  purposes. 

With  the  above  exceptions,  the  whole  block  described  in 
the  proclamation  before  cited  shall  be  conveyed  to  the  loyal 
claimants  under  the  following  conditions  : — 

"  The  whole  block  shall  be  subdivided  into  several  portions 
as  shewn  by  the  tracing  annexed. 

*'  The  Government  shall  grant  certificates  of  title  for  the 
several  portions  to  the  natives  mentioned  in  the  following 
schedule. 
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J.  C.  "  That  tlie  whole  of  the  land  shall  be  made  inalienable  both 

1901  as  to  sale  and  mortgage,  and  held  in  trust  in  the  manner  pro- 

Te  Teira  vided  or  hereinafter  to  be  provided  by  the  General  Assembly 

Te  Paea  native  lands  held  under  trust. 

V. 

TeEoeka  "[Signed 

Takeha 

  [Here  follows  thirty-two  native  names.] 

"  Schedule 

Of  blocks  to  be  retained  by  natives  in  Waikare  Mohaka 
block,  with  names  of  persons  whose  names  are  to  be  inserted 
in  Crown  certificates." 

The  expression  "held  in  trust,"  &c.,  has  given  rise  to  much 
controversy,  and  this  appeal  will  be  found  ultimately  to  turn 
on  its  real  meaning. 

The  schedule  containing  the  names  of  the  blocks,  and  of  the 
persons  to  whom  certificates  were  to  be  given,  is  very  important. 
These  details  do  not  appear  in  the  record,  but  their  Lordships 
have  been  furnished  with  a  full  copy  of  the  agreement  and 
schedule.  Thirteen  blocks  are  named,  Kai  Waka  being  one 
of  them.  The  names  to  be  inserted  in  the  Crown  certificates 
in  respect  of  each  block  are  given  under  the  name  of  the  block. 
The  total  number  of  persons  so  named  greatly  exceeds  thirty-tw^o ; 
from  which  it  is  plain  that  provision  was  made  for  many  more 
persons  than  the  thirty-two  natives  who  signed  the  agreement. 
No  block  except  Kai  "Waka  has  only  one  name  under  it.  That 
block  has  only  the  name  of  Tareha.  His  name  also  appears, 
but  with  others,  under  the  names  of  seven  other  blocks.  No 
tribe  is  referred  to  as  entitled  to  any  block  or  land.  One  block 
has  as  many  as  forty  names  under  it ;  another  has  thirty-nine  ; 
another  thirty-eight;  another  thirty-five;  none  except  Kai 
Waka  has  less  than  thirteen.  The  letter  of  November  18, 
1869,  shews  that  Tareha,  having  lost  most  of  his  lands,  was 
intended  to  have  others  secured  upon  him.  This  letter  fur- 
nishes the  only  light  their  Lordships  have  to  shew  why  Tareha 
should  have  a  large  block  to  himself  ;  but  that  letter  (which  is 
referred  to  in  the  agreement)  favours  the  view  that  this  block 
was  allotted  to  him  beneficially  rather  than  the  view  that  he 
took  it  as  a  trustee  for  others. 

By  the  Mohaka  and  Waikare  District  Act,  1870,  the  fore- 
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going  agreement  was  declared  binding  on  the  Government  and  J.  C. 
all  the  persons  whose  names  are  stated  in  the  said  agreement  I90i 

and  in  the  schedule  thereto  (s.  2)  ;  and  provision  is  made  for  te  Teira 

defining  the  lands  to  be  retained  by  the  Government  and  to  be  '^^  ^^^'^ 

granted  out  (ss.  3  and  4),  and  for  issuing  Crown  grants  in  Te  Eoera 

°  ^  ,  .  Tareha. 

favour  of  the  persons  who,  in  pursuance  of  the  said  agreement,   

are  entitled  to  the  said  pieces  of  land  in  fee  simple,  subject  to 
the  following  limitations  and  restrictions — then  follow  restric- 
tions against  aHenation,  charging,  or  incumbering  in  any  way, 
except  by  lease  for  twenty-one  years,  and  all  deeds,  wills,  and 
other  instruments  purporting  to  transfer,  charge,  or  incumber 
the  lands  except  by  lease  are  declared  ineffectual  (s.  5,  clauses 
1,  2,  4).  In  the  event  of  the  death  of  any  person  named  in 
the  agreement  as  entitled  to  a  certificate,  the  Native  Land 
Court  is  empowered  to  ascertain  who  ought  to  succeed  him  as 
Crown  grantee  (s.  5,  clause  3). 

What  was  actually  done  under  this  Act  does  not  appear. 
It  was  repealed  by  the  Eepeals  Act,  1878,  and  the  natural 
inference  would  be  that  it  had  been  carried  out  and  was  no 
more  wanted.  But  the  Native  Lands  Amendment  Act,  1881, 
which  will  be  referred  to  hereafter,  shews  that  grants  had  not 
even  then  been  issued  to  all  the  persons  entitled  to  them 
under  the  agreement  of  June  13,  1870.  The  Act  of  1870, 
although  repealed,  is  very  important  as  throwing  light  on  that 
agreement. 

The  terms  of  the  agreement  itself  shew  that  the  persons  to 
whom  lands  were  to  be  granted  were  to  derive  their  title  from 
the  Crown ;  the  Act  says  the  grants  were  to  be  to  them  in  fee 
simple — an  expression  quite  inapplicable  to  lands  held  by  native 
custom.  All  the  blocks  except  Kai  "Waka  were  to  be  granted  to 
more  than  ten  persons.  There  is  no  reference  to  any  native 
custom,  and  the  trust  referred  to  in  the  agreement  does  not 
point  to  any  definite  class  of  persons,  but  to  the  manner  pro- 
vided or  to  be  provided  by  the  General  Assembly  for  native 
lands  held  under  trust."  The  trusts,  therefore,  must  be  found 
in  some  Act  of  the  General  Assembly,  and  cannot  be  got  at  by 
reference  to  native  customs,  or  to  enactments  relating  to  native 
lands  generally     As  will  be  seen  presently,  trusts  of  lands  arc 
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J.  C.      recognised  in  New  Zealand ;  but  their  Lordships  have  not  been 
1901      furnished  w^ith  any  materials  for  coming  to  the  conclusion  that 
t^Teiba         General  Assembly  has  ever  declared  that  the  lands  men- 
Te  Paea    tioned  in  the  agreement  are  subject  to  any  trusts  in  favour  of 
TeRoeka   the  appellants.    The  Act  of  1870  plainly  treats  the  persons 
_  '    named  in  the  schedule  to  the  agreement,  and  if  dead  then  their 
successors,  as  entitled  to  grants  in  fee  simple,  but  subject  to 
the  restrictions  mentioned  in  s.  5. 

In  1880  the  Chief  Tareha  died,  leaving  a  will  devising  his 
lands  to  the  respondents  and  four  other  natives. 

In  1881  a  Colonial  Act  called  the  Native  Land  Acts  Amend- 
ment Act,  1881,  was  passed  to  supply  certain  omissions  in  the 
Acts  relating  to  native  lands.  Sects.  7  to  9  relate  to  the  Mohaka 
and  Waikare  district.  Sect.  7  refers  to  the  Order  in  Council 
of  January  12,  1867,  and  the  formation  of  the  said  district,  and 
to  the  agreement  of  June  13, 1870,  and  the  Act  of  1870  already 
mentioned,  and  states  that  the  lands  to  be  retained  by  the 
Government  had  been  surveyed,  and  were  by  that  Act  vested 
in  the  Crown,  and  that  the  Act  of  1870  had  been  repealed.  The 
section  then  proceeds  as  follows  :  "  And  whereas  it  is  expedient 
to  make  provision  for  enabling  the  Governor  to  issue  grants  in 
favour  of  the  persons  who  in  pursuance  of  the  said  agreement 
are  entitled  to  the  residue  of  the  said  lands,  be  it  therefore 
further  enacted — on  the  application  of  the  Native  Minister  the 
Land  Court  may  in  its  ordinary  form  of  procedure  inquire  and 
determine  who  are  the  persons  entitled  as  aforesaid,  and  may 
issue  certificates  in  accordance  with  such  determinations,  and 
may  fix  therein  the  dates  on  which  the  legal  estate  therein 
should  respectively  vest."  Sect.  8  provides  for  the  issue  of 
Crown  grants  in  accordance  with  the  certificates.  The  grants 
are  to  be  issued  "  in  favour  of  the  persons  therein  respectively 
named,  their  heirs  and  assigns,  as  tenants  in  common,  and 
may  therein  fix  the  date  at  which  the  legal  estate  therein  shall 
vest,  as  set  forth  in  the  several  certificates,  subject  nevertheless 
to  the  following  restrictions  and  conditions."  Then  follow 
restrictions  against  alienation  except  by  lease,  and  provisions 
making  deeds  and  wills  affecting  the  same  invalid,  and  against 
charging  or  incumbering  in  any  way  whatever,  and  against 
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taking  the  lands  in  execution  under  any  judgment  or  other  J.  C. 
process.  i90i 

It  appears  to  their  Lordships  plain  that  the  persons  to  whom  te^iea 
certificates  were  to  be  given  and  grants  made  under  this  Act  ^^^^ 
were  the  persons  named  in  the  schedule  to  the  agreement  of   Te  Roeea 

June  13,  1870,  and  the  successors  of  those  of  them  who  might   

be  dead.  The  idea  that  the  grantees  were  to  hold  in  trust  for 
an  unascertained  and  practically  unascertainable  class  of  natives 
who  were  loyal  in  the  old  rebellion,  or  who  came  in  and  sub- 
mitted within  a  reasonable  time  after  January  12, 1867,  appears 
to  their  Lordships  too  extravagant  to  require  serious  comment. 
The  mere  fact  that  the  grantees  were  to  hold  as  tenants  in 
common  goes  far  to  negative  any  such  idea,  and  would  be 
conclusive  to  an  English  lawyer.  Grants  by  the  Crown  to 
several  persons  under  the  Native  Lands  Acts  repealed  in  1873 
made  the  grantees  tenants  in  common  and  not  joint  tenants 
(see  the  Native  Land  Act,  1873,  s.  79).  The  Maori  Eeal 
Estate  Management  Act,  1867,  provided  for  the  appointment 
of  trustees  of  the  hereditaments  of  native  infants,  lunatics,  and 
others  under  legal  disability ;  and  for  the  management  of  such 
hereditaments  by  the  trustees.  Trusts  are  also  referred  to  in 
several  other  Land  Acts ;  and  the  reference  to  the  legal  estate 
in  the  Act  of  1881  merely  indicates  that  the  grantees  or  some 
of  them  might  be  trustees  of  their  shares  for  other  persons, 
and  that  the  Legislature  was  only  dealing  with  the  legal  title. 

After  this  Act  was  passed,  namely,  on  July  6,  1882,  an  order 
was  made  for  the  issue  of  a  certificate  to  the  Chief  Tareha  in 
respect  of  the  Kai  Waka  block.  The  order  was  made  in  the 
presence  of  a  chief  who  alleged  that  there  were  many  loyal 
natives  not  named  in  the  agreement  of  June  13,  1870,  who 
claimed  to  be  interested  in  the  lands  mentioned  in  it.  The 
order  was  as  follows  : — 

'''The  Native  Land  Court  Act,  1880,'  and  'The  Native 
Lands  Act  Amendment  Act,  1881.' 

"Provisional  District  of  Hawkes  Bay. 
"  Fee  charged  1/.    Mohaka  and  Waikare  Districts. 
'*  At  a  sitting  of  Native  Land  Court  of  New  Zealand  held 
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J.  C.      at  Napier  in  the  said  district  on  the  6th  day  of  July,  1882, 
1901       before  F.  M.  P.  Brookfield,  Esquire,  Judge,  and  John  Gage, 
Te^ira  Assessor. 

Te  Paea  "  It  is  ordered  that  a  Certificate  of  Title  to  a  parcel  of  land, 
'i?\EEH^^   portion  of  the  said  district  being  called  or  known  by  the  name 

  of  Kaiwaka,  containing  by  estimation  31,200  acres,  should 

issue  to  Tareha  Te  Moananui,  and  that  the  said  party  should 
be  entered  in  the  register  as  the  owner  according  to  native 
custom  of  the  said  parcel  of  land  as  from  the  12th  day  of 
September,  1870,  subject  nevertheless  to  the  several  restrictions 
set  forth  in  the  Native  Lands  Act  Amendment  Act,  1881,  and 
that  such  certificate  of  their  title  be  issued  when  a  properly 
certified  plan  is  sent  in  to  the  Native  Land  Court. 

Witness  the  hand  of  F.  M.  P.  Brookfield,  Esquire,  Judge, 
and  the  seal  of  the  Court  the  6th  day  of  July,  1882. 

F.  M.  P.  Brookfield,  Judge." 

On  July  10,  1882,  a  minute  of  this  order  was  made  for  the 
issue  of  a  certificate  in  favour  of  Tareha,  and  title  to  vest  from 
September  12,  1870. 

Statutes  existed  authorizing  grants  to  be  made  out  in  the 
names  of  the  persons  originally  entitled  to  them,  although  they 
might  be  dead  (see  Crown  Grants  Act,  1866,  s.  34). 

The  judge  who  made  this  order  wrote  to  the  Native  Minister 
giving  a  report  of  the  proceedings  before  him,  and  stating  the 
reasons  for  his  judgment  and  what  he  told  the  chief  who 
addressed  the  Court.  The  judge's  report  says :  "I  told  him 
that  the  agreement  of  the  13th  June,  1870,  was  entered  into 
between  the  Government  of  the  Colony  and  the  natives  named 
in  it,  and  that  it  had  twice  been  declared  to  be  valid  by  Acts  of 
Council,  and  that  the  Court  could  not  now  go  behind  it  so  as 
to  inquire  whether  any  error  had  crept  into  it,  and  that  the 
only  persons  who  could  now  be  recognised  as  having  interests 
in  the  land  were  those  named  in  the  agreement,  or  the  succes- 
sors of  any  who  might  now  be  dead."  The  native  chiefs 
protested,  and  were  told  they  must  petition  Parliament  if  they 
were  advised  to  do  so.  They  declined  to  assist  the  Court  in 
any  way.    The  names  in  the  agreement  were  then  read  out. 
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and  orders  were  made  for  the  issue  of  certificates  to  them,  the 
estates  to  be  vested  as  from  September  12,  1870,  when  the 
above-mentioned  Act  came  into  operation. 

It  is  to  be  observed  that  the  order  last  referred  to  directed 
that  Tareha  should  be  entered  in  the  register  "  as  the  owner 
according  to  native  custom."  This  looks  as  if  the  land  was  to 
be  treated  as  native  land  (see  the  Native  Land  Act,  1873,  s.  3). 
But  it  is  plain  that  the  judge  who  made  the  order  did  not  sup- 
pose that  the  above  words  created  any  such  trust  as  is  asserted 
by  the  appellants. 

On  May  20,  1885,  an  order  (called  a  succession  order)  was 
made  by  the  Native  Land  Court  in  the  matter  of  the  deceased 
Chief  Tareha,  and  of  the  application  of  certain  natives  claiming 
to  be  interested  in  his  estate.  This  order  is  as  follows  :  "  The 
Court  having  proceeded  to  inquire  and  ascertain  who  ought  to 
succeed  to  the  lands  and  hereditaments  for  the  estate  therein 
whereof  the  deceased  died  possessed,  and  having  made  valid 
disposition  thereof  by  will  and  having  determined  thereon,  it  is 
hereby  certified  that  so  far  as  the  deceased  died  possessed  of  an 
estate  in  severalty  or  tenancy  in  common  in  all  that  parcel  of 
land  situate  at  Kaiwaka,  and  containing  31,200  acres  or  there- 
abouts, and  known  by  the  name  of  Kaiwaka,  the  boundaries 
and  descriptions  whereof  are  more  particularly  set  out  in  the 
certificate  of  title  thereof,  the  persons  who  are  entitled  to 
succeed  are" — then  follow  six  native  names,  including  the 
names  of  the  two  respondents — "  by  virtue  of  the  saidj  will 
bearing  date  December  19,  1880,  all  aboriginal  natives  of  New 
Zealand,  and  that  they  became  so  entitled  on  December  19, 
1880,  being  the  day  of  the  death  of  the  deceased." 

This  succession  order  is  contended  by  the  appellants  to  be 
invalid ;  but  it  is  unnecessary  to  consider  its  validity ;  for  unless 
Tareha  was  a  trustee  for  the  appellants,  as  they  allege,  the 
succession  order  may  be  passed  over  as  unimportant  on^the 
present  appeal. 

On  June  10,  1890,  an  Order  in  Council  was  made  by  ;the 
Governor  giving  the  Native  Land  Court  jurisdiction  to  deter- 
mine the  ownership  of  the  said  Kai  Waka  block  and  pother 
blocks  mentioned  in  the  agreement  of  June,  1873 ;  but  on 
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J.  C.      May  7,  1891,  the  Governor  stayed  proceedings  thereunder  by 
1901      notice  to  the  Chief  Judge. 
Te^ika      The  defendants  allege  that  on  July  12,  1894,  a  certificate  of 
Te  Paea    ^j^jg  ^g^g  issued  for  the  Kai  Waka  block  in  the  name  of  Tareha, 
Te^Eoeka   and  that  on  November  13,  1895,  a  grant  of  the  said  block  to 
  Tareha  was  issued.    The  certificate  is  not  before  their  Lord- 
ships.   The  grant  is  set  out  in  the  record.    The  grant  is  to 
Tareha,  his  heirs  and  assigns,  to  hold  to  him,  his  heirs  and 
assigns,  for  ever  as  from  September  12,  1870,  subject  to  the 
several  restrictions  set  forth  in  s.  8  of  the  Native  Lands  Act 
Amendment  Act,  1881.    There  is  no  reference  to  any  trust  or 
native  custom. 

On  July  17,  1896,  the  plaintiffs  (and  appellants)  commenced 
this  action  against  the  defendants  (and  respondents).  By 
their  original  and  amended  claims  the  plaintiffs  prayed  (inter 
alia)  that  it  might  be  declared  that  the  lands  called  Kai  Waka 
were  held  by  Tareha  as  a  trustee  for  the  loyal  owners  thereof, 
according  to  native  custom  and  usage  the  natives  beneficially 
entitled  to  the  said  block ;  that  an  inquiry  might  be  had  as  to 
who  such  persons  were,  and  for  that  purpose,  if  necessary,  a 
reference  might  be  had  to  the  Native  Land  Court ;  that  it 
might  be  declared  that  the  order  of  the  Native  Land  Court  of 
July  6,  1882,  declaring  Tareha  to  be  the  sole  owner  of  the 
said  lands  according  to  native  custom  was  null .  and  void,  and 
that  the  said  certificate  of  title  and  the  grant  to  the  defendants 
were  null  and  void ;  that  the  proceedings  of  the  Native  Land 
Court  appointing  successors  to  Tareha  might  be  declared  to 
have  been  without  jurisdiction  and  void.  The  respondents 
filed  a  statement  of  defence  admitting  most  of  the  facts,  but 
denying  all  the  trusts  alleged  by  the  plaintiffs.  In  October, 
1896,  the  plaintiffs  moved  to  have  the  issues  of  law  argued 
prior  to  the  trial  of  the  action.  The  following  were  the 
material  issues  of  law  so  raised :  (1.)  Did  the  agreement  of 
June  18,  1870,  create  Tareha  a  trustee  of  the  Kai  Waka  block, 
and,  if  so,  a  trustee  for  whom?  (2c)  Was  Tareha  beneficial 
owner  of  the  said  Kai  Waka  block,  or  was  he  a  trustee  for  any 
person  or  class  of  persons  under  any  express  or  resulting  trust, 
or  otherwise  howsoever  by  virtue  of  the  facts  appearing  from 
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the  statements  of  claim  and  defence?    By  consent  of  the  J. c. 

parties  these  issues  of  law  were  ordered  to  be  argued,  and  were  I90i 

removed  for  argument  into  the  Court  of  Appeal  of  New  te  Teiea 
Zealand  without  any  decision  of  the  Supreme  Court,  and  were 

argued  before  the  Court  of  Appeal.    The  Court  of  Appeal  on  '^'^  Koeea 

.  .     o  o  Taeeha. 

October  20,  1896,  answered  the  above  issues  m  favour  of  the   

respondents.  On  July  5,  1898,  the  action  came  on  for  hearing 
in  the  Supreme  Court  of  New  Zealand  ;  and  upon  the  answers 
given  by  the  Court  of  Appeal  to  the  above  issues  judgment  was 
given  by  the  Supreme  Court  for  the  respondents. 

From  this  judgment  the  plaintiffs  have  appealed  to  His 
Majesty  in  Council,  having  obtained  special  leave  to  do  so 
without  giving  any  security. 

The  judgment  of  the  Supreme  Court  was  based  upon  two 
grounds,  namely,  (1.)  that  all  the  lands  comprised  in  the 
Mohaka  and  Waikare  District  were  forfeited  to  the  Crown  by 
reason  of  the  rebellion,  and  could  be  retained  by  the  Crown  or 
granted  out  by  it  as  it  pleased,  and  that  such  lands  were  not 
native  lands  within  the  meaning  of  the  Native  Land  Acts  after 
the  proclamation  of  January  12,  1867,  was  made  ;  (2.)  that  the 
title  of  the  plaintiffs  or  other  natives  to  such  of  the  lands 
comprised  in  the  district  as  were  not  retained  by  the  Crown 
must  be  decided  by  the  terms  of  the  agreement  of  June  13, 
1870 ;  and  (3.)  that  notwithstanding  the  use  of  the  word  trust  " 
in  that  document,  no  such  trust  as  is  contended  for  by  the 
appellants  was  created  by  it.  Having  come  to  this  conclusion, 
it  was  unnecessary  to  consider  any  of  the  other  questions 
raised. 

Their  Lordships  concur  with  the  Supreme  Court  on  both 
the  above  points.  Counsel  for  the  appellants  referred  at 
considerable  length  to  the  New  Zealand  Native  Land  Acts 
and  other  Acts  connected  with  them,  namely,  those  of  1862, 
1863,  1865,  1867,  1873,  1880,  1881,  and  1886  ;  but  their  Lord- 
ships are  unable  to  see  anything  in  them  which  can  assist  the 
appellants,  unless  they  succeed  in  first  estabhshing  the  creation 
in  their  favour  of  the  trust  on  which  they  rely.  Their  ability 
to  do  this  turns  entirely  on  the  clause  in  the  agreement  of 
June  13,  1870,  in  which  the  w^ord     trust  "  occurs.  Their 
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J.  0.  Lordships  have  already  pointed  out  serious   difficulties  in 

1901  construing  this  clause  in  the  manner  contended  for  by  the 

Te  Teiea  appellants ;  and  their  Lordships  have  only  now  to  add  that 

Te  Paea  i^j^gy  Q^j.Q  convinced  by  the  careful  judgments  of  the  members 

Te  Roera  of  the  Supreme  Court  that  the  construction  so  contended  for 

Tareha.  ^ 

—      cannot  be  judicially  supported. 

The  agreement  says  distinctly  enough  who  are  to  receive 
certificates  of  title.  Grants  would  follow  and  would  be  issued 
in  accordance  with  the  certificates.  The  lands  were  to  be 
made  inalienable  both  as  to  sale  and  mortgage,  and  were  to  be 
held  in  trust  in  ''the  manner  provided  or  hereafter  to  be  pro- 
vided by  the  General  Assembly  for  native  lands  held  under 
trust."  What  was  meant  by  this  is  somewhat  obscure;  but 
the  language  does  not  of  itself  create  the  appellants  and  the 
other  natives  who  were  loyal  in  the  rebellion  beneficial 
owners  of  the  lands  which  were  to  be  allotted  to  the  persons 
named  in  the  schedule.  The  General  Assembly  have  created 
no  trust  in  favour  of  the  appellants  and  other  loyal  natives, 
and  the  appellants  have  absolutely  nothing  to  rely  upon 
except  the  clause  now  referred  to.  The  appellants'  counsel 
felt  the  difficulty  of  establishing  any  such  trust  on  the 
numerous  allottees  of  all  the  blocks  ;  but  they  contended  that 
there  was  such  a  trust  in  the  case  of  the  Kai  Waka  block. 
Their  Lordships  see  no  reason  for  drawing  any  distinction  in 
this  respect  between  one  block  and  another.  The  allottees  of 
each  block  must  be  treated  as  the  only  persons  entitled  to 
them  under  the  agreement. 

The  use  of  the  word  "  trust,"  on  which  the  appellants  sa 
strongly  rely,  is  not  always  sufficient  to  create  an  equitable 
right  or  obligation  which  can  be  enforced  by  legal  proceedings. 
This  was  pointed  out  by  Lord  Selborne  in  Kinloch  v.  Secretary 
of  State  for  India  in  Council  (1),  where  some  booty  was 
granted  by  the  Crown  to  the  Secretary  of  State  "  in  trust  "  for 
the  officers  and  men^  of  certain  forces.  That  case  has  no 
bearing  on  the  present,  except  that  it  affords  a  striking 
example  in  which  the  position  of  the  parties  and  the  nature  of 
the  subject-matter  shewed  that  even  such  an  expression  as  to 
(1)  7  App.  Gas.  619,  at  p.  625. 
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be  held  in  trust  for  a  definite  class  of  persons  did  not  create 
any  equitable  interest  in  their  favour  in  the  property  so  to  be 
held.  In  this  case  the  expression  in  the  agreement  of  June  13, 
1870,  appears  to  their  Lordships  to  mean  no  more  than  that  if 
any  of  the  lands  are  subject  to  any  trust  they  are  to  be  held 
subject  to  the  laws  regulating  the  conditions  and  trusts  on 
which  native  lands  are  held. 

Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
to  dismiss  the  appeal,  and  the  appellants  must  pay  the  costs  ; 
but  the  respondents  must  bear  the  costs  of  their  abandoned 
petition  praying  for  the  discharge  of  the  order  of  July  14, 1899, 
giving  the  appellants  leave  to  appeal  without  finding  security. 


J.  C. 

]901 


Te  Teira 
Te  Paea 

V. 

'J'e  Roera 
Takeha. 


Solicitors  for  appellants  :  Shaen,  Eoscoe,  Massey  d  Co. 
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ATTOKNEY-GENEEAL  OF  MANITOBA    Appellant;  J.C* 

AND  1901 

MANITOBA  LICENCE  HOLDEKS'  AS- 
•  SOCIATION  .    .    .    .    .    ...  . 

ON  APPEAL  FROM  THE  COURT  OF  KING'S  BENCH  OF  THE 
PROVINCE  OF  MANITOBA. 

British  North  America  Ad,  s.  92,  suh-s.  IQ— Manitoba  Liquor  Act,  1900 — 
Powers  of  Local  Legislature. 

The  Manitoba  Liquor  Act  of  1900  for  the  suppression  of  the  liquor 
traffic  in  that  province  is  \^ithin  the  powers  of  the  provincial  legislature, 
its  subject  being  and  having  been  dealt  with  as  a  matter  of  a  merely  local 
nature  in  the  province  within  the  meaning  of  British  North  America  Act, 
1867,  s.  92,  sub-s.  16,  notwithstanding  that  in  its  practical  working  it 
must  interfere  with  Dominion  revenue,  and  indirectly  at  least  with 
business  operations  outside  the  province. 

Attorney- General  for  Ontario  v.  Attorney- General  for  the  Domiuion, 
[1896]  A.  C.  348,  followed. 

Appeal  by  special  leave  from  a  judgment  of  the  Court  of 
King's  Bench  (Feb.  23,  1901). 

*  Present:  Lord  Hobhouse,  Loud  Macnagijten,  Lord  Davkv,  Lord 
KoBEETSON,  and  Loud  Lindt.ky. 


-P,  Juhj  10, 11, 

Kespondents.  13; 

Nnv.  95 
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J.  0.         The  legislature  of  the  province  of  Manitoba  on  July  5, 
1901      1900,  passed  an  Act  known  as  "  The  Liquor  Act "  (63  &  64 
Attoeney-  Vict.  c.  22).    The  preamble  of  the  Act  is  in  these  words  : 
ofMaottobv  "^^^•'^^^^  expedient  to  suppress  the  liquor  traffic  in 

^  ^-^^^  Manitoba  by  prohibiting  provincial  transactions  in  liquor, 
Licence  therefore,  &c."  The  enactments  purport  to  prohibit  all  use 
AssocSraoN.  Manitoba  of  spirituous  fermented  malt  and  all  intoxicating 
liquors  as  beverages  or  otherwise  than  for  sacramental,  medi- 
cinal, mechanical,  or  scientific  purposes,  and  they  include 
divers  prohibitions  and  restrictions  affecting  the  importation, 
exportation,  manufacture,  keeping,  sale,  purchase,  and  use  of 
such  liquors. 

On  February  23,  1901,  the  Court,  on  a  reference  thereto  by 
the  Lieutenant-Governor  in  Council,  expressed  its  unanimous 
opinion  that  the  said  Act  was  unconstitutional ;  that  the 
legislature  of  Manitoba  had  "  exceeded  its  powers  in  enacting 
the  Liquor  Act  as  a  whole." 

The  following  facts  were,  by  the  submitting  Order  in  Council, 
laid  before  the  Court  for  consideration  in  dealing  with  the 
submission. 

(a)  "  That  at  the  time  of  the  passing  of  the  Liquor  Act  there 
were  and  are  now  in  Manitoba  brewers  and  maltsters,  duly 
licensed  under  the  Inland  Eevenue  Act  of  Canada  and  amend- 
ments, by  the  Government  of  the  Dominion  of  Canada,  to 
carry  on  the  trade  or  business  of  brewers  and  maltsters  in 
Manitoba,  and  who  then  were  and  are  now  engaged  under 
their  said  respective  licences  in  manufacturing  malt  liquors  and 
malt  both  for  sale  within  and  export  from  Manitoba,  and 
selling  within  and  exporting  from  Manitoba  malt  liquors  and 
malt ; 

{b)  "  That  at  the  time  of  the  passing  of  the  Liquor  Act 
there  were  and  now  are  in  Manitoba  a  number  of  wholesale 
liquor  dealers,  engaged  in  buying  and  selling  liquors  by  whole- 
sale within  the  province,  and  in  importing  liquor  by  wholesale 
into  the  province  from  other  provinces  and  countries,  and 
in  exporting  from  such  province  liquor  so  bought  and 
imported ; " 

(c)  "  That  at  the  time  of  passing  the  said  Act  many  trans- 


A.  C. 


AND  PKIVY  COUNCIL, 


75 


actions  took  place  and  still  take  place  in  purchasing  and  selling      J.  C. 

liquor  between  residents  of  Manitoba  and  residents  of  other  I90i 

provinces  and  countries,  both  by  way  of  import  into  Manitoba  attoeney- 

and  export  therefrom,  and  the  Government  of  Canada  derive  op^f;^^^^^ 

revenue  both  from  the  importation  of  liquor  into  Canada  and  v. 

.    ,  Manitoba 
the  manufacture  of  liquor  therem.  Licence 

HOLDEES' 

Association. 

Haldane,  K.C.,  Colin  Campbell,  K.C.  (Attorney-General  of   

Manitoba),  and  B.  0,  B.  Lane,  junior,  for  the  appellant,  con- 
tended that  the  judgment  should  be  reversed,  and  that  the  said 
Act  should  be  held  to  be  within  the  jurisdiction  and  powers  of 
the  local  legislature.  The  matters  dealt  with  thereby  came 
within  the  classes  of  subjects  enumerated  in  s.  92  of  the  British 
North  America  Act,  and  more  especially  in  sub-ss.  13  and  16. 
Further,  they  contended  that  the  matters  dealt  with  thereby 
did  not  come  within  any  of  the  subjects  enumerated  in  s.  91. 
Also,  that  the  Act  did  not  conflict  with  any  existing  legislative 
provisions  made  by  the  Dominion  Parliament,  or  with  any 
provision  which  may  hereafter  be  competently  made  thereby. 
Nor  did  it  encroach  upon  the  authority  of  the  Dominion  in  any 
respect.  It  dealt  with  matters  of  a  purely  local  nature  in  the 
province.  Eeference  was  made  to  ss.  91,  92,  and  121  of  the 
Act  of  1867;  Attorney -General  for  Ontario  v.  Attorney - 
General  for  the  Dominion  (1) ;  a  Eeport  to  Her  Majesty  on  a 
reference  not  in  a  suit  dated  May  9,  1896 ;  Bussell  v.  Beg.  (2) ; 
Hodge  v.  Beg.  (3)  ;  Brewers  and  Maltsters'  Association  of 
Ontario  v.  Attorney -General  for  Ontario.  (4) 

Blake,  K.C,  and  Phippen,  for  the  respondents,  contended 
that  the  Act  was  ultra  vires  the  local  legislature  for  the  reasons 
appearing  in  the  judgment  of  the  Court  below.  It  assumed  to 
prevent,  prohibit,  and  restrict  dealings  with  liquor  in  respect 
of  its  importation,  exportation,  manufacture,  sale,  purchase, 
transportation,  and  use.  Such  provisions  are  in  excess  of  any 
powers  granted  by  s.  92,  either  those  specifically  enumerated  in 
sub-s.  15  or  those  included  in  the  general  terms  of  sub-s.  16. 

(1)  [1896]  A.  C.  348 ;  S.C.  5  Cart-  (2)  (1882)  7  App.  Cas.  829. 
Wright,  295,  (3)  (1883)  9  App.  Cas.  117. 

(0  [18971  A.  C.  231. 
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J.  0.      They  are  also  in  conflict  with  Dominion  powers,  among  which 
1901       are  the  regulation  of  trade  and  commerce  and  the  raising  of 
Attoeney-  money  by  indirect  taxation.  The  Dominion  is  largely  dependent 
oF^ANm)BA  excise  and  customs  revenue  from  the  manufacture  and 

importation  of  liquor.    The  Act  in  question  trenches  on  this 

Manitoba 

Licence  source  of  revenue,  and  thus  conflicts  with  s.  121  of  the  Act  of 
aSociation.  1867.  It  interferes  with,  limits,  and  prohibits  interprovincial 
export  and  import  trade  in  liquor,  and  with  the  systems  of 
trade  and  taxation  established  under  its  exclusive  powers  by 
the  Dominion  Parliament.  In  particular  it  conflicts  with 
existing  Dominion  legislation  now  in  force  in  Manitoba  by 
preventing  distillers,  brewers,  and  others  licensed  under  the 
"  Inland  Kevenue  Act "  from  trading  as  licensed  :  see  31  Vict, 
c.  8,  and  E.  S.  C.  c.  34,  s.  9.  It  restricts  the  class  of  buildings 
within  which  they  may  ply  their  trade,  and  in  which  they  may 
keep  their  manufactured  goods.  It  conflicts  also  with  regula- 
tions made  by  the  Government  under  the  authority  of  the 
Dominion  Parliament  respecting  the  sale  of  methylated  spirits 
and  spirits  to  be  used  for  any  mechanical  or  manufacturing 
purposes.  It  also  makes  illegal  bonded  warehouses  established 
under  the  Inland  Eevenue  Act,  and  interferes  with  the  general 
control  by  the  Inland  Eevenue  Department  over  the  business 
of  all  licences  under  that  Act.  Eeference  was  made  to 
ss.  163  (b),  165,  174,  and  175,  the  latter  as  amended  by  60  &  61 
Vict.  c.  19,  s.  8. 

Haldane,  E.G.,  replied. 

1901  The  judgment  of  their  Lordships  was  delivered  by 
Nov.  22.  LoED  Macnaghten.  In  July,  1900,  an  Act  was  passed  by 
the  Legislature  of  Manitoba  for  the  suppression  of  the  liquor 
traffic  in  that  province.  The  Act,  which  is  known  by  its  short 
title  of  "  The  Liquor  Act,"  was  to  have  come  into  operation  on 
June  1,  1901.  Before  that  date,  on  a  reference  under  c.  28 
of  the  Eevised  Statutes  of  Manitoba,  the  Court  of  King's  Bench 
pronounced  the  whole  Act  to  be  unconstitutional.  From  this 
decision  the  present  appeal  has  been  brought. 

Although  the  questions  submitted  to  the  Court  of  King's 
Bench  by  the  Lieutenant-Governor  in  Council  were  eleven  in 
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number,  the  only  one  considered  in  the  Court  below,  and  the      J.  C, 
only  one  argued  before  this  Board,  was  the  first :     Had  the  I90i 
Legislative  Assembly  of  Manitoba  jurisdiction  to  enact  the  Attokney- 
Liquor  Act,  and  if  not,  in  what  particular  or  respect  has  it  orlklANTTOBA 
exceeded  its  power?"    To  this  the, answer  given  was,  "It  -^jj^^^^^^ 
exceeded  its  powers  in  enacting  the  Liquor  Act  as  a  whole."  Licence 
The  other  questions  are  either  of  an  academical  character  or  associatiox. 
such  as  are  material  only  in  the  event  of  the  Act  being  declared 
partially  and  not  wholly  unconstitutional.    No  answer  that 
could  be  given  to  any  of  those  questions  would  be  of  any 
practical  value.    Their  Lordships,  therefore,  will  confine  their 
attention  to  the  subject  to  which  the  judgment  of  the  Court  of 
King's  Bench  and  the  arguments  at  the  bar  were  addressed. 

The  question  at  issue  depends  on  the  meaning  and  effect  of 
those  sections  in  the  British  North  America  Act,  1867,  which 
provide  for  the  distribution  of  legislative  powers  between  the 
Dominion  and  the  provinces.  The  subject  has  been  discussed 
before  this  Board  very  frequently  and  very  fully.  Mindful  of 
advice  often  quoted  (1),  but  not  perhaps  always  followed,  their 
Lordships  do  not  propose  to  travel  beyond  the  particular  case 
before  them. 

The  drink  question,  to  use  a  common  expression  which  is 
convenient  if  not  altogether  accurate,  is  not  to  be  found  specifi- 
cally mentioned  either  in  the  classes  of  subjects  enumerated  in 
s.  91  and  assigned  to  the  Legislature  of  the  Dominion,  or  in 
those  enumerated  in  s.  92  and  thereby  appropriated  to  pro- 
vincial legislatures.  The  omission  was  probably  not  accidental. 
The  result  has  been  somewhat  remarkable.  On  the  one  hand, 
according  to  Bussell  v.  Beg.  (2),  it  is  competent  for  the 
Dominion  Legislature  to  pass  an  Act  for  the  suppression  of 
intemperance  applicable  to  all  parts  of  the  Dominion,  and  when 
duly  brought  into  operation  in  any  particular  district  deriving 
its  efficacy  from  the  general  authority  vested  in  the  Dominion 
Parliament  to  make  laws  for  the  peace,  order,  and  good  govern- 
ment of  Canada.  On  the  other  hand,  according  to  the  decision 
in  Attorney -General  for  Ontario  v.  Attorney-General  for  the 

(1)  See  Citizens''  Insurance  Co.  v.  Parsons,  (1881)  7  App.  Cas.  9(5,  109. 

(2)  7  App.  Cas.  829. 
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xo.      Dominion  (1),  it  is  not  incompetent  for  a  provincial  legislature 

1901      to  pass  a  measure  for  the  repression,  or  even  for  the  total 

Attokney-  ^^oli^ioiij  of  the  liquor  traffic  within  the  province,  provided  the 

Geneeal  subject  is  dealt  with  as  a  matter  "  of  a  merely  local  nature  "  in 
OF  Manitoba        "        .  »      .     ,«  ■ 

V.        the  province,  and  the  Act  itself  is  not  repugnant  to  any  Act  of 

^cENcif        Parliament  of  Canada. 

A^ociaSon  delivering  the  judgment  of  this  Board  in  the  case  of 

  Attorney -General  for  [Ojitario  v.  Attorney -General  for  the 

Dominion  (1),  Lord  Watson  expressed!  a  decided  opinion  that 
provincial  legislation  for  the  suppression  of  the  liquor  traffic 
could  not  be  supported  under  either  No.  8  or  No.  9  of  s.  92. 
His  Lordship  observed  that  the  only  enactments  of  that  section 
which  appeared  to  have  any  relation  to  such  legislation  were 
to  be  found  in  Nos.  13  and  16,  which  assigned  to  the  exclusive 
jurisdiction  of  provincial  legislatures  (1.)  "  property  and  civil 
rights  in  the  province,"  and  (2.)  "  generally  all  matters  of  a 
merely  local  or  private  nature  in  the  province."  He  added 
that  it  was  not  necessary  for  the  purpose  of  that  appeal  to 
determine  whether  such  legislation  was  authorized  by  the  one 
or  by  the  other  of  these  heads.  Although  this  particular 
question  was  thus  left  apparently  undecided,  a  careful  perusal 
of  the  judgment  leads  to  the  conclusion  that,  in  the  opinion  of 
the  Board,  the  case  fell  under  No.  16  rather  than  under  No.  13. 
And  that  seems  to  their  Lordships  to  be  the  better  opinion. 
In  legislating  for  the  suppression  of  the  liquor  traffic  the  object 
in  view  is  the  abatement  or  prevention  of  a  local  evil,  rather 
than  the  regulation  of  property  and  civil  rights — though,  of 
course,  no  such  legislation  can  be  carried  into  effect  without 
interfering  more  or  less  with  "  property  and  civil  rights  in  the 
province."  Indeed,  if  the  case  is  to  be  regarded  as  dealing 
with  matters  within  the  class  of  subjects  enumerated  in  No.  13, 
it  might  be  questionable  whether  the  Dominion  Legislature 
could  have  authority  to  interfere  with  the  exclusive  jurisdiction 
of  the  province  in  the  matter. 

The  controversy,  therefore,  seems  to  be  narrowed  to  this 
one  point :  Is  the  subject  of  "  the  Liquor  Act "  a  matter  "  of 
a  merely  local  nature  in  the  province"  of  Manitoba,  and  does 
(1)  [1896]  A.  C.  348. 
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the  Liquor  Act  deal  with  it  as  such  ?    The  judgment  of  this      J.  0. 

Board  in  the  case  of  Attorney -General  for  Ontario  v.  Attorney-  i90i 

General  for  the  Dominion  (1)  has  relieved  the  case  from  some,  Attoknet- 

if  not  all,  of  the  difficulties  which  appear  to  have  presented  orM^rif^A 

themselves  to  the  learned  iudges  of  the  Court  of  King's  Bench. 

^  ...  Manitoba 

This  Board  held  that  a  provincial  legislature  has  jurisdiction  Licence 

to  restrict  the  sale  within  the  province  of  intoxicating  liquors  association. 
so  long  as  its  legislation  does  not  conflict  with  any  legislative 
provision  which  may  be  competently  made  by  the  Parliament 
of  Canada,  and  which  may  be  in  force  within  the  province  or 
any  district  thereof.  It  held,  further,  that  there  might  be 
circumstances  (2)  in  which  a  provincial  legislature  might  have 
jurisdiction  to  prohibit  the  manufacture  within  the  province  of 
intoxicating  liquors  and  the  importation  of  such  liquors  into 
the  province.  For  the  purposes  of  the  present  question  it  is 
immaterial  to  inquire  what  those  circumstances  may  be.  The 
judgment,  therefore,  as  it  stands,  and  the  Eeport  to  Her  late 
Majesty  consequent  thereon,  shew  that  in  the  opinion  of  this 
tribunal  matters  which  are  "  substantially  of  local  or  of  private 
interest "  in  a  province — matters  which  are  of  a  local  or  private 
nature  from  a  provincial  point  of  view,"  to  use  expressions 
to  be  found  in  the  judgment — are  not  excluded  from  the  cate- 
gory of  "matters  of  a  merely  local  or  private  nature,"  because 
legislation  dealing  with  them,  however  carefully  it  may  be 
framed,  may  or  must  have  an  effect  outside  the  limits  of  the 
province,  and  may  or  must  interfere  with  the  sources  of 
Dominion  revenue  and  the  industrial  pursuits  of  persons 
licensed  under  Dominion  statutes  to  carry  on  particular 
trades. 

The  Liquor  Act  proceeds  upon  a  recital  that  "  it  is  expedient 
to  suppress  the  liquor  traffic  in  Manitoba  by  prohibiting  pro- 
vincial transactions  in  liquor."  That  is  the  declared  object  of 
the  legislature  set  out  at  the  commencement  of  the  Act. 
Towards  the  end   of   the  Act   there  occurs   this  section : 

119.  While  this  Act  is  intended  to  prohibit  and  shall  prohibit 
transactions  in  liquor  which  take  place  wholly  within  the 
province  of  Manitoba,  except  under  a  licence  or  as  otherwise 

(1)  [189G]  A.  C.  348.  (2)  See  Koport  to  Her  Majesty,  May  0,  1890. 
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J.  C.      specially  provided  by  this  Act,  and  restrict  the  consumption  of 
1901       liquor  within  the  limits  of  the  province  of  Manitoba,  it  shall 
Attokney-  not  affect  and  is  not  intended  to  affect  bona  fide  transactions  in 
Manitoba  ^^^^^r  between  a  person  in  the  province  of  Manitoba  and  a 
MAmTOBA  P^^^^^       another  province  or  in  a  foreign  country,  and  the 
Licence    provisions  of  this  Act  shall  be  construed  accordingly."  Now 
AssociATiox.  that  provision  is  as  much  part  of  the  Act  as  any  other  section 
contained  in  it.    It  must  have  its  full  effect  in  exempting  from 
the  operation  of  the 'Act  all  bona  fide  transactions  in  liquor 
which  come  within  its  terms.  It  is  not  necessary  to  go  through 
the  provisions  of  the  Act.    It  is  enough  to  say  that  they  are 
extremely  stringent — more  stringent  probably  than  anything 
that  i*s  to  be  found  in  any  legislation  of  a  similar  kind.  Unless 
the  Act  becomes  a  dead  letter,  it  must  interfere  with  the 
•  revenue  of  the  Dominion,  with  licensed  trades  in  the  province 
of  Manitoba,  and  indirectly  at  least  with  business  operations 
beyond  the  limits  of  the  province.    That  seems  clear.  And 
that  was  substantially  the  ground  on  which  the  Court  of 
King's  Bench  declared  the  Act  unconstitutional.     But  all 
objections  on  that  score  are  in  their  Lordships'  opinion  removed 
by  the  judgment  of  this  Board  in  the  case  of  Attorney -General 
for  Ontario  v.  Attorney -General  for  the  Dominion,  (1)  Having 
attentively  considered  the  very  able  and  elaborate  judgments 
of  Killam  C.J.  and  Bain  J.,  in  which  Eichards  J.  concurred, 
and  the  arguments  of  counsel  in  support  of  their  view,  their 
Lordships  are  not  satisfied  that  the  Legislature  of  Manitoba 
has  transgressed  the  limits  of  its  jurisdiction  in  passing  the 
Liquor  Act. 

Their  Lordship  will,  therefore,  humbly  advise  His  Majesty 
that  the  judgment  of  the  Court  of  King's  Bench  of  the 
province  of  Manitoba  dated  February  23,  1901,  ought  to 
be  discharged,  and  that  in  lieu  thereof  there  ought  to  be 
substituted  the  following  answers  to  the  eleven  questions 
submitted  to  it : — 

1.  In  answer  to  the  first  question  :  That  the  Legislative 
Assembly  of  Manitoba  had  jurisdiction  to  enact  the  Liquor  Act. 

2.  In  answer  to  the   questions  numbered  2  to  11  both 

(1)  [1896]  A.  C.  348. 
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inclusive :  That  no  useful   answer   can  be  given  to  these      J.  C. 

questions.  i90i 

There  will  be  no  costs  of  this  appeal.  Attoeney- 

.  General 
OF  Manitoba 

Solicitors  for  appellant :  Harrison  d  Powell.  v. 

IM  ANITOB  A 

Solicitors  for  respondents  :  Bompas,  Bisckoff,  Bodgson,  Coxe  Licence 

j>   »  Holders' 

d  Bompas.  Association. 


[PKIVY  COUNCIL.] 
Ex  parte  ALDEED. 

IN  APPEAL  FEOM  THE  COURT  OF  GENERAL  GAOL  DELIVERY 
IN  THE  ISLE  OF  MAN. 

Practice — Criminal  Conviction — Special  Leave. 

Special  leave  to  appeal  is  not  given  in  a  criminal  case  where  tlie 
sentence  was  founded  on  the  verdict  of  a  jury,  and  there  was  evidence  for 
the  jury,  and  no  special  matter  sufficient  to  countervail  it. 

This  was  a  petition  for  special  leave  to  appeal  from  a  convic- 
tion and  sentence  on  November  14,  1900,  in  the  Isle  of  Man. 
It  stated  that  the  petitioner  was  an  auditor  of  Dumbell's 
Banking  Company,  Limited,  and  was  convicted  of  having  been 
party  to  the  issue  of  false  balance-sheets  of  that  company 
between  July,  1898,  and  August,  1899.  The  ground  of  the 
application  was  that  there  had  been  misdirection,  that  there 
was  no  evidence  to  support  the  charge  against  him,  but  that 
there  was  evidence  to  the  effect  that  he  honestly  and  reason- 
ably believed  that  the  balance-sheets  were  true  and  accurate 
accounts  of  the  bank's  real  position,  and  that  he  had  no 
fraudulent  intention. 

Muir  Macke7iziey  for  the  petitioner,  referred  to  the  evidence 
as  insufficient  to  justify  the  conviction.  He  was  found  guilty 
in  a  minor  degree,"  and  recommended  to  mercy.  He  had  served 
the  sentence,  and  the  object  of  the  appeal  was  in  order  that  his 

*  Present:  The  Lord  Ciiancjillor,  Lord  Hof.house,  Lorh  Macnaghten, 
Lord  Davet,  Lord  Robertson,  and  Lord  Lindley. 
A.  C.  1902.  •       .  3  G 
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J.  C.      status  as  an  accountant  should  be  restored,  so  tlaat  the  Institute 
1901       of  Chartered  Accountants  should  not  expel  him  from  being  a 
Aldked,    member  thereof. 

Ex  parte.       Charles  Matthews  and  Garrington,  for  the  Government  of 
the  Isle  of  Man,  were  not  heard. 


The  judgment  of  their  Lordships  was  delivered  by 

The  Loed  Chancelloe.  Their  Lordships  are  of  opinion 
that,  whatever  may  be  said  about  this  matter — and  there  are 
some  observations,  undoubtedly,  which  commend  themselves 
to  their  minds — there  is  nothing  here  which  can  justify  any 
Court  in  setting  aside  the  conviction.  There  is  no  fact 
established  sufficient  to  countervail  the  solemn  determination 
of  the  judges  and  the  jury  here.  It  would  be  impossible  to  set 
aside  this  conviction  on  such  grounds  as  have  been  brought 
forward.  There  appears  to  have  been  evidence  for  the  jury. 
"Whether  or  not  their  Lordships  would  have  formed  the  same 
opinion,  and  found  the  same  verdict,  is  not  the  question.  If 
they  would  not,  that  is  not  enough  to  set  aside  the  verdict  of 
the  jury  which  has  been  arrived  at ;  and  their  Lordships, 
therefore,  must  decline  to  advise  His  Majesty  to  grant  leave 
to  appeal. 

Solicitors  for  petitioner:  Jaques  d-  Co. 

Solicitors  for  the  Government  of  the  Isle  of  Man :  Light  d 
Galhraith. 
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BUELAND  AND  Othees  Defendants;     j.  c * 

AND  1901 


EAELE  AND  Othees  Plaintiffs.  juhji6,n, 

19; 

Consolidated  Appeal  and  Ceoss-Appeal.  Nov.q, 

ON  appeal  FEOM  the  court  of  appeal  for  ONTARIO. 

Laiu  of  Canada — Canadian  Act  27  &  28  Vict.  c.  23 — Powers  of  Comjpany — 
Formation  and  Investment  of  Reserve  Fund — Purchase  hy  Director  and 
Besale  to  Company. 

It  is  an  elementary  principle  that  a  Court  has  no  jurisdiction  to  interfere 
with  the  internal  management  of  companies  acting  within  their  powers. 

The  company  must  sue  to  redress  a  wrong  done  to  it ;  hut  if  a  majority 
of  its  shares  are  controlled  by  those  against  whom  relief  is  sought,  the 
complaining  shareholders  may  sue  in  their  own  names,  but  must  shew 
that  the  acts  complained  of  are  either  fraudulent  or  ultra  vires. 

A  company  formed  by  letters  patent  under  Canadian  Act  27  &  28  Vict, 
c.  23  is  not  bound  to  divide  all  its  profits  on  each  occasion  amongst  its 
shareholders.  It  can  legally  reserve  any  portion  thereof  at  its  own  dis- 
cretion, and  a  Court  has  no  jurisdiction  to  regulate  it.  Whether  the 
undivided  portion  is  retained  to  credit  of  profit  and  loss  or  carried  to  credit 
of  a  reserve,  it  may  lawfully,  in  the  absence  of  any  express  power,  be 
invested  on  such  securities  as  the  directors  may  select  subject  to  the 
control  of  a  general  meeting,  but  not  restricted  to  such  investments  as 
trustees  are  authorized  to  make.  It  is  not  ultra  vires  for  a  company  to 
invest  in  the  name  of  a  sole  trustee.  He  is  strictly  accountable,  but  the 
dissentient  shareholders  are  not  entitled  to  an  injunction  against  the 
directors  and  the  company  in  respect  of  such  investment  so  long  as  it 
appears  to  be  bona  fide. 

Where  a  director  purchased  property  without  mandate  from  the  com- 
pany and  under  such  circumstances  as  did  not  make  him  a  trustee  thereof 
for  the  company,  and  thereafter  resold  the  same  to  the  company  at  a 
profit ; — 

Held,  that  whether  or  not  the  company  was  entitled  to  a  rescission  of 
the  contract  of  resale,  it  was  not  entitled  to  affirm  it  and  at  the  same  time 
treat  the  director  as  trustee  of  the  profit  made. 

In  re  Cafe  Breton  Co.,  (1884)  26  Ch.  D.  221  and  (1885)  29  Ch.  V>. 
795,  approved. 

Consolidated  Appeal  and  cross-appeal  from  a  decree  of  the 

Court  of  Appeal  (Nov.  13,  1900)  varying  a  decree  (May  23, 

*  Present:  IvOrd  Hoiuiouse,  Lord  Pavfa',  Lord  Robertson,  and  Sib 
KioHARD  Couch. 

3  0  2 
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J.  0.      1899)  by  the  Chief  Justice  of  the  Queen's  Bench  Division  of 

1901       the  High  Court  for  Ontario. 
BuRLAND       The  respondents,  as  shareholders  in  the  American  Bank  Note 
Earle     Company,  sued  in  December,  1897,  under  the  circumstances 

  stated  in  their  Lordships'  judgment,  to  compel  the  defendants, 

as  directors,  and  the  company  to  distribute  in  dividends  a  rest 
or  reserve  fund  which,  during  a  long  course  of  years,  had  been 
accumulated.  By  an  amended  statement  of  claim  on  May  6 
1898,  they  prayed,  inter  alia,  for  (1.)  a  declaration  that  certain 
investments  of  the  company's  funds  in  the  sole  name  of 
Burland  (a  director),  and  also  investments  thereof  by  way  of 
loan  or  otherwise,  were  illegal  and  ultra  vires  of  the  company, 
and  that  Burland  be  ordered  to  restore,  with  interest,  all  sums 
received  by  him  for  the  purpose  of  such  investments ;  (2.)  a 
declaration  that  Burland  purchased  the  plant  and  material  of 
the  insolvent  Burland  Lithographic  Company  as  a  trustee 
for  the  American  Bank  Note  Company,  and  an  order  direct- 
ing him  to  account  for  the  profit  made  by  him  out  of  its 
resale  to  the  company ;  .  (3.)  a  declaration  that  certain 
salaries  had  been  paid  wrongfully,  and  an  order  that  they 
be  refunded. 

The  principal  question  in  the  appeal  was  whether  the 
majority  of  the  shareholders  have  a  right  to  retain  the  balance 
of  profit  and  loss  available  for  dividends  instead  of  distributing 
the  same  as  dividends,  and  as  a  consequence  of  such  retention 
to  invest  such  balance  in  shares  and  bonds  of  joint  stock 
companies  and  other  investments  foreign  to  the  business  of 
the  company. 

The  Chief  Justice  held  that  there  was  no  express  power 
given  to  the  company  to  establish  a  reserve  fund,  and  that  the 
company  had  no  implied  power  to  do  so,  nor  to  invest  such 
reserve  fund  upon  securities  or  at  all ;  but  that  it  was  unneces- 
sary to  determine  whether  the  company  had  or  had  not  such 
power,  because  no  reserve  fund  was  ever  in  fact  set  apart  by 
the  directors  or  the  company,  and  that  the  sums  at  the  credit 
of  the  profit  and  loss  account  in  the  balance-sheets  were  in 
reality  net  profits  and  as  such  available  as  dividends,  and  were 
applicable  for  that  purpose  only  having  regard  to  the  powers  of 
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the  company  and  the  rights  of  the  shareholders,  and  ought  to  J.  0. 
have  been  so  appKed.  i90i 

He  accordingly  ordered  distribution,  "retaining  for  the  use  buklai 
of  the  company  a  reasonable  sum  for  contingencies,"  the  eakli 

amount  thereof  to  be  decided  by  himself  in  case  of  the  parties   

differing  about  the  same.  The  Chief  Justice  further  directed 
that  the  defendant  G.  B.  Buriand  should  account  as  trustee  for 
his  dealings  and  transactions  with  the  net  profits  of  the  com- 
pany during  the  six  years  prior  to  suit ;  and  also  for  all  profits 
made  by  him  from  the  sale  by  him  to  the  company  of  the 
plant,  &c.,  of  the  lithographic  company  purchased  by  him. 

On  November  13, 1900,  the  Court  of  Appeal  decreed — (1.)  That 
at  the  commencement  of  this  action  the  sum  of  $264,167.21, 
being  the  amount  shewn  by  the  balance-sheet  for  the  year 
1897  as  at  credit  of  profit  and  loss  account,  less  the  sum  of 
$44,022.32,  which  then  formed  the  reserve  fund,  w^as  undrawn 
profits  and  as  such  was  available  for  dividends,  and  should  be 
so  applied ;  but  this  is  not  to  affect  the  right  of  the  directors 
and  shareholders  of  the  said  company  to  appropriate  out  of 
future  profits  such  further  reserve  as  the  needs  of  the  company 
may  properly  require.  (2.)  That  the  defendants  do  forthwith 
proceed  to  take  the  proper  steps  for  the  distribution  of  the  said 
undrawn  profits  in  dividends  among  the  shareholders.  (3.)  That 
the  defendant  George  B.  Buriand  is  liable  to  account  to  the 
defendant  company  for  his  dealings  and  transactions  with  its 
net  profits  which,  during  the  period  of  six  years  prior  to  the 
commencement  of  the  action,  have  come  to  his  hands  as 
trustee  for  the  company.  (4.)  That  the  defendant  George  B. 
Buriand  is  liable  to  account  for  and  pay  over  to  the  company 
all  the  profits  made  by  him  from  the  sale  by  him  to  the 
company  of  the  plant,  machinery,  and  materials  of  the  Bur- 
land  Lithographic  Company,  together  with  interest  thereon. 
(5.)  That  the  defendant  George  B.  Buriand  is  trustee  for  the 
company  of  and  liable  to  account  for  all  such  parts  of  its  net 
profits  as  are  now  held  by  him  or  invested  in  his  name,  or 
which  he  has  received  and  converted  to  his  own  use.  ((3.)  That 
the  defendant  George  B.  Buriand  is  liable  to  account  for  and 
pay  over  to  the  company  all  moneys,  with  interest  thereon, 
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J.  C.      charged  by  him  in  respect  of  a  loan  made  to  one  Bennett, 
1901      unless  he  shall  establish  upon  the  reference  hereinafter  directed 
BuELAND    that  the  loan  was  made  by  the  company.     (7.)  That  the 
EAK1.E     defendant  George  B.  Burland  is  liable  to  account  for  and  pay 

  over  to  the  company  all  sums  which,  since  April  24,  1888,  he 

has  withdrawn  from  the  said  defendant  company  as  salary  in 
excess  of  the  sum  of  $12,000  per  annum.  (8.)  That  the 
defendant  Jeffrey  H.  Burland  is  liable  to  account  for  and  pay 
over  to  the  company  all  sums  of  money  which  he  has  with- 
drawn from  the  company  as  salary  since  May  28,  1895. 
(9.)  An  account  of  what  is  due  from  the  defendants  George 
B.  Burland  and  Jeffrey  H.  Burland  to  the  company,  having 
regard  to  the  declarations  aforesaid.  (10.)  An  injunction 
against  the  future  employment  of  the  net  profits  and  earnings 
of  the  said  company  in  the  purchase  of  shares  of  the  capital 
stocks  of  banks  and  other  companies,  and  from  using  any 
portion  thereof  for  the  purpose  of  making  loans  to  persons  or 
corporations,  and  from  in  any  way  dealing  with  the  said  net 
profits  already  earned  otherwise  than  in  accordance  with  this 
judgment.  (11.)  An  injunction  against  the  defendant  George 
B.  Burland  from  investing  in  his  own  name  or  personally 
controlling  any  portion  of  the  earnings  or  moneys  of  the 
company,  or  from  dealing  with  the  same  otherwise  than  in 
accordance  with  the  provisions  of  the  judgment.  (12.)  and  (13.) 
related  to  costs. 

Blake,  K.C.,  and  B,  C.  Smith,  K.C.,  for  the  appellants,  con- 
tended, with  regard  to  the  main  question  of  the  reserve  fund, 
that  the  Court  of  Appeal  was  right  in  holding  that  the  power 
to  create  it  existed  in  the  company ;  but  that  the  amount 
thereof  was  a  question  of  internal  management  and  policy  to 
be  decided  by  the  directors  or  a  majority  of  the  shareholders 
acting  in  the  legitimate  exercise  of  their  judgment.  The 
company  was  absolute  owner  of  all  its  profits,  and  incident 
thereto  had  the  legal  right  to  decide  whether  they  should  be 
distributed  or  reserved.  The  Court,  in  the  absence  of  conduct 
amounting  to  fraud  or  oppression,  had  no  right  or  duty  of 
interference.    The  company  was  empowered  to  make  by-laws. 
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and  reference  was  made  to  No.  13,  which  authorized  the      J.  C. 
directors,  subject  to  approval  of  a  general  meeting,  to  create  a  1901 
reserve  fund.    In  the  case  of  this  company  the  creation  of  a  buelaxb 
reserve  had  been  its  settled  policy  for  thirty  years,  and  had  e^^le 

never  been  objected  to  by  any  shareholder,  but  had  been  voted   

for  by  the  respondents. 

There  was  no  case  of  hardship.  Eeasonable  dividends  had 
not  been  withheld ;  and  even  if  they  had  been,  it  would  prima 
facie  be  a  matter  of  internal  management  and  policy,  of  which 
the  majority  of  the  shareholders  are  the  judges.  Eeference 
was  made  to  Brice  on  Ultra  Vires,  3rd  ed.  p.  349;  Stringer's 
€ase  (1) ;  Lindley,  5th  ed.  p.  430.  With  regard  to  the  invest- 
ment of  the  reserve  fund,  it  was  contended  that  the  power 
to  invest  was  incident  to  the  power  to  accumulate,  and  it  was 
a  part  of  internal  management  to  invest  in  such  securities  as 
could  be  easily  realized. 

With  regard  to  Burland's  sale  to  the  company  of  certain 
assets  of  an  insolvent  company  purchased  by  him,  it  was  con- 
tended that  he  did  not  act  in  any  fiduciary  character  in  making 
the  purchase  from  the  liquidator.  There  was  no  concealment. 
The  price  paid  at  the  purchase  and  the  price  charged  at  the 
resale  were  known.  The  evidence  shews  that  he  bought  as  a 
creditor  of  the  insolvent  company  to  protect  himself  from  loss, 
not  with  the  intention  of  reselling  to  the  company  of  which  he 
was  director.  The  company  had  not  merely  adopted  the  pur- 
chase, but  it  had  resold  on  its  own  account.  It  was  too  late  now 
to  question  the  transaction.  Even  if  the  company  had  been 
entitled  to  rescind  at  any  time,  it  never  was  entitled  to  affirm 
the  transaction  and  at  the  same  time  to  compel  the  vendor  to 
accept  a  price  less  than  that  which  had  been  stipulated.  It 
was  further  contended  that  the  appellant  ought  not  to  have 
been  ordered  to  account  for  and  pay  over  to  the  company 
all  sums  of  money  received  by  him  since  April  24,  1888,  as 
salary]  over  and  above  the  stipulated  amount  thereof.  He 
was  a  member  of  the  staff  of  the  company,  and  as  such 
was _ within  the  meaning  of  a  resolution  of  that  date  which 
authorized  the  payment  of  the  sums  which  he  had  received, 
(1)  (1SG9)  L.  11.  4  Cli.  475. 
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J.  0.  and  the  company  had  for  a  series  of  j^ears  acquiesced  in  such 
1901  payments. 

BufiLAND  Haldane,  K.C.,  and  Chrysler,  E.G.,  for  the  respondents,  con- 
Eaele     tended  that  as  a  matter  of  fact  a  reserve  fund  had  not  been 

  created,  and  that  the  accumulated  amount  standing  to  credit 

of  the  profit  and  loss  account  ought  to  be  distributed  as  divi- 
dends. But  assuming  that  the  amount  just  mentioned  v^as  in 
reality  a  rest  or  reserve  fund,  it  was  contended  that  its  forma- 
tion was  beyond  the  powers  of  the  company  or  its  directors. 
There  was  no  express  power  in  the  Act  under  which  this 
company  was  incorporated,  Or  in  the  charter  which  issued 
thereunder,  which  authorized  it  to  establish  or  accumulate  a 
reserve  fund,  or  to  invest  any  of  its  capital  in  any  business  or 
enterprise  save  and  except  that  described  in  its  charter.  See 
Canadian  Act  27  &  28  Vict.  c.  23,  and  the  powers  enumerated 
in  s.  1.  Prior  to  the  British  North  America  Act,  1867,  the 
general  Acts  of  the  Province  of  Canada,  including  27  &  28 
Vict.  c.  23,  applied,  not  to  trading  companies  generally,  but 
only  to  manufacturing,  mining,  and  other  companies,  including 
those  within  sub-ss.  8  and  9  of  s.  1.  After  1867,  see  Dominion 
Joint  Stock  Companies  Act  (32  &  33  Vict.  c.  13),  ss.  3  and  56, 
which  did  not  repeal  the  Act  of  1864  so  far  as  regards  com- 
panies already  incorporated  thereunder.  This  company  was 
therefore  subject  to  the  general  provisions  contained  in  s.  5  of 
the  Act  of  1864,  sub-ss.  1-34,  which  are  recited  in  the  com- 
pany's charter.  Sub-s.  7  authorized  by-laws,  and  by-law  No.  13 
authorized  a  reserve  fund,  subject  to  the  approval  of  a  general 
meeting.  But  it  was  never  acted  upon.  No  reserve  account 
was  opened,  and  no  reserve  fund  was  alluded  to  in  the  annual 
balance-sheets  or  reports.  It  was  contended  that  the  company 
had  no  power  to  create  a  reserve  fund  either  by  by-law  or 
otherwise.  In  England  the  general  Acts  under  which  nearly 
all  companies  are  incorporated  give  power  to  create  a  reserve 
fund.  See  Companies'  Clauses  Act,  8  Vict.  c.  16,  s.  122  ;  Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  Table  A,  74.  There  is 
no  corresponding  provision  in  any  Act  applicable  to  this  com- 
pany, and  accordingly  the  power  does  not  exist.  Even  if  the 
power  to  create  a  reserve  fund  exists,  there  is  no  foundation 


A.  C. 


AND  PKIVY  COUNCIL. 


89 


for  any  power  to  invest  it  except  in  the  business  of  the  company.      J.  C. 
It  was  contended  that  the  primary  object  of  a  manufacturing  i90i 
company  such  as  this  is  to  earn  and  pay  dividends,  and  a  bueland 
majority  of  the  shareholders  have  no  power  to  divert  to  other  earle. 

purposes  a  fund  appHcable  thereto.    The  minority  have  a   

right,  under  the  circumstances  of  an  improper  and  oppressive 
use  of  their  powers  by  the  majority,  to  bring  this  suit :  see 
Atwool  V.  Merry  weather  (1)  ;  Bussell  v.  Wakefield  Waterworks 
Co.  (2) ;  Mason  v.  Harris  (3) ;  Lindley,  b.  3,  c.  2,  s.  2. 

With  regard  to  the  purchase  by  the  appellant  Burland  of 
the  insolvent  lithographic  company's  plant  and  its  resale  at  a 
profit  to  this  company,  they  contended  that  the  finding  of  the 
Court  of  Appeal  was  right,  that  the  appellant  purchased  with 
a  view  to  the  resale,  that  he  must  be  deemed  to  have  purchased 
as  trustee  or  agent  for  the  company,  and  that,  under  the  cir- 
cumstances, it  was  his  duty  to  buy  for  the  company  and  not 
for  himself.  It  was  his  duty  to  disclose  to  the  company  and 
his  co-directors  that  he  had  bought  for  $21,564  that  which  he 
sold  for  $60,000.  They  also  contended  that  the  payments  over 
and  above  the  stipulated  salaries  were  not  duly  authorized. 

Blake,  E.G.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  I90i 

LoKD  Davey.  The  appellants  and  respondents  in  these  two  ^''oi--  ^. 
appeals,  which  have  been  consolidated,  are  alike  shareholders 
in  a  joint  stock  company,  called  the  British  American  Bank 
Note  Company.  In  this  judgment  the  term  "  appellants  "  will 
mean  the  appellants  in  the  first  and  principal  appeal  who  are 
defendants  in  the  action,  and  respondents  "  will  mean  the 
respondents  in  the  same  appeal  and  plaintiffs  in  the  action. 

The  company  was  incorporated  by  letters  patent  dated 
June  16,  1866,  under  the  provisions  of  "an  Act  (27  &  28  Vict, 
c.  23)  of  the  old  Province  of  Canada.  The  objects  for  which 
the  company  was  formed  were  "  to  engrave  and  print  bank 
notes,  debentures,  bonds,  postage  and  bill  stamps,  and  bills  of 
exchange,  and  to  carry  ,on  all  other  branches  incidental  thereto." 

(1)  (18G7)  L.      5  Eq.        n.  (2)  (1875)  L.  R.  20  Eq.  -il-L. 

(3)  (1870)  U  (^1.  D.  97,  107. 
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J.c.      The  capital  of  the  company  was  originally  $100,000,  divided 
1901      into  shares  of  $100  each,  but  was  subsequently  increased  to 
si^xD    $200,000,  of  which  $170,000  only  has  been  issued. 
EaiIle        By  s.  1  of  the  Act  referred  to,  provision  is  made  for  the 
—      incorporation  by  letters  patent  of  joint  stock  companies  for 
the  purpose  (inter  alia)  of  carrying  on  any  kind  of  manu- 
facturing business,  and  by  s.  5  it  was  declared  that  every 
company  incorporated  under  the  authority  of  the  Act  should 
foe  subject  to  the  general  provisions  set  out  in  sub-ss.  1  to  34 
thereof.    Sub-s.  7,  so  far  as  material,  is  as  follows : — 

"  7.  The  directors  of  the  company  shall  have  full  power  in 
9)11  things  to  administer  the  affairs  of  the  company,  and  may 
make  or  cause  to  be  made  for  the  company  any  description  of 
contract  which  the  company  may  by  law  enter  into  ;  and  may 
from  time  to  time  make  by-laws  not  contrary  to  law,  to  regu- 
late (inter  alia)  the  declaration  and  payment  of  dividends,  the 
number  of  directors,  their  term  of  service,  the  amount  of  their 
stock  qualification,  the  appointment,  functions,  duties  and 
removal  of  all  agents,  officers,  and  servants  of  the  company, 
the  security  to  be  given  by  them  to  the  company,  their  remu- 
neration and  that  (if  any)  of  the  directors,  the  time  at  which, 
and  the  place  or  places  where  the  annual  meetings  of  the 
company  shall  be  held  and  where  the  business  of  the  company 
shall  be  conducted." 

The  Act  contains  no  express  provisions  as  to  the  formation 
of  a  reserve  fund,  or  as  to  the  investment  or  application  of  the 
undivided  profits  of  the  company. 

Shortly  after  the  formation  of  the  company  the  shareholders 
made  a  number  of  by-laws,  of  which  the  following  are  material 
for  the  purpose  of  this  litigation  : — 

"9.  The  shareholders  of  the  company  may,  at  any  general 
meeting  of  the  company,  vote  and  award  to  the  directors  of  the 
company,  such  compensation  as  they  may  think  proper. 

"10.  At  all  meetings  of  the  company  every  shareholder  shall 
be  entitled  to  as  many  votes  as  he  may  own  shares  in  the 
•company,  and  may  vote  by  proxy ;  but  no  shareholder  shall 
,  be  entitled  to  vote  unless  he  has  paid  all  calls  in  respect  of  his 
shares. 
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"11.  The  directors  shall  have  the  management  of  the  affairs  J.C. 
of  the  company,  the  appointment,  control,  and  removal  of  all  1901 
the  officers  and  employees  of  the  company,  and  shall,  from  bueland 
time  to  time,  regulate  their  several  duties  and  remuneration.  eJrle 

12.  At  every  annual  general  meeting  the  directors  shall   

present  a  report  and  abstract  of  the  accounts  of  the  company, 
a  concise  statement  of  their  affairs,  and  a  true  and  succinct 
statement  of  their  assets  and  liabilities  ;  and,  if  they  deem  fit, 
shall  recommend  the  declaration  of  a  dividend  of  so  much  per 
cent,  on  the  stock  out  of  the  earned  profits  of  the  company ; 
and  in  the  interval  between  the  annual  general  meetings  of  the 
company,  the  directors  may,  at  any  regular  meeting,  declare  a 
dividend,  whenever  an  actual  cash  balance  in  the  hands  of  the 
secretary-treasurer  from  the  earned  profits  of  the  company 
shall,  in  their  judgment,  warrant  the  payment  of  such  dividend. 

"13.  The  directors  may  set  apart  any  portion  of  the  profits 
for  a  reserve  fund,  subject  to  the  approval  of  a  general  meeting, 
or  to  the  appropriation  of  such  sum  by  such  meeting  to  any 
other  purpose. 

"  14.  The  number  of  directors  shall  never  be  less  than  three, 
nor  more  than  six.  Every  new  board  of  directors,  as  soon  as 
elected,  shall  elect  a  president  and  a  vice-president ;  they  shall 
also  elect  the  president  or  vice-president,  or  any  director,  to  be 
at  the  same  time  manager,  and  if  any  of  the  places  of  these 
officers  become  vacant,  they  may  be  filled  by  the  board  electing 
others  in  their  place. 

"16.  At  every  board  meeting  three  directors  shall  constitute 
a  quorum.  The  president  shall  preside,  in  his  absence  the 
vice-president,  and,  failing  both,  any  director.  The  president 
or  chairman,  as  a  director,  shall  have  one  vote." 

The  company  was  formed  by  the  union  of  two  groups,  one 
represented  by  the  appellant  George  B.  Burland  (who  is  here- 
after referred  to  as  Burland),  and  the  other  by  a  Mr.  SmilHe 
and  the  respondent  Earle.  Mr.  SmilHe  was  the  first  president, 
and  Burland  and  the  respondent  Earle  were  first  directors. 
Mr.  Smillie  retired  from  the  company  in  1881  and  sold  his 
shares.  Burland  from  time  to  time  increased  his  holding,  and 
at  the  date  of  the  commencement  of  the  action  he  held  1077 
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J.  0.  shares.  He  was  also  the  president  and  manager  of  the 
1901  company. 

BuELAND  The  plaintiffs  and  respondents  hold  between  them  433  shares . 
Earle      -^^^  respondent  Earle  continued  on  the  board  of  directors 

  (with  two  short  intervals)  until  the  year  1890,  when  he 

resigned.  The  respondent  Mrs.  Cunningham  sues  as  the 
administratrix  of  James  Cunningham,  deceased,  who  was  at 
one  time  the  auditor,  and  from  1887  until  his  death  in  1892 
was  a  director  of  the  company.  The  respondent  Thomas  J. 
Gilleian  was  from  the  year  1892,  and  at  the  commencement  of 
the  action,  a  director  of  the  company. 

The  company's  business  has  been  extraordinarily  successful. 
In  some  years  it  has  paid  to  its  shareholders  a  dividend 
exceeding  100  per  cent.,  and  the  average  of  the  dividends  paid 
during  the  thirty  years  of  its  existence  prior  to  the  commence- 
ment of  the  action  is  said  to  exceed  40  per  cent,  per  annum. 
In  addition  to  the  dividends  so  paid,  the  company  has  accu- 
mulated undivided  profits  to  the  amount  (at  the  commence- 
ment of  the  action)  of  $264,167.  This  sum  was  not  formally 
carried  to  the  credit  of  a  rest  or  reserve  fund,  but  stood  to  the 
credit  of  the  profit  and  loss  account  of  the  company.  Shortly 
before  the  commencement  of  the  action  the  company  lost  a 
valuable  contract  with  the  Dominion  Government.  The  result 
was  a  serious  diminution  of  the  profits  of  its  business. 

The  action  was  commenced  by  the  respondents  on  Decem- 
ber 7,  1897.  By  their  amended  statement  of  claim  they  prayed 
for  a  declaration  that  the  accumulation  by  the  defendants  of  a 
surplus  or  reserve  fund  was  ultra  vires,  and  for  an  immediate 
division  and  distribution  amongst  the  shareholders  of  all  sums 
of  money  accumulated  and  retained  as  a  reserve  fund  over  and 
above  the  authorized  capital  stock  of  the  company,  and  various 
other  items  of  relief.  Their  Lordships  will  confine  their  atten- 
tion to  the  points  which  have  been  discussed  on  these  appeals. 
These  are — (1.)  the  formation  of  the  rest  or  reserve  fund ;  (2.) 
the  investment  of  it ;  (3.)  a  claim  by  the  respondents  to  treat 
Burland  as  a  trustee  of  the  plant  and  material  of  a  certain 
insolvent  company  called  the  Burland  Lithographic  Company, 
which  he  purchased  at  a  sale  by  auction  and  resold  at  an 
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enhanced  price  to  this  company,  and  to  make  him  account  to  J.  C. 
the  company  accordingly  for  the  profit  made  by  the  resale  ;  1901 
(4.)  a  question  as  to  certain  sums  drawn  as  salaries  by  Burland  buelaxd 
and  the  appellant  J.  H.  Burland.  j,^^-^^ 
It  is  an  elementary  principle  of  the  law  relating  to  joint  - — 
stock  companies  that  the  Court  will  not  interfere  with  the 
internal  management  of  companies  acting  within  their  powers, 
and  in  fact  has  no  jurisdiction  to  do  so.  Again,  it  is  clear  law 
that  in  order  to  redress  a  wrong  done  to  the  company  or  to 
recover  moneys  or  damages  alleged  to  be  due  to  the  company, 
the  action  should  prima  facie  be  brought  by  the  company  itself. 
These  cardinal  principles  are  laid  down  in  the  well-known 
cases  of  Foss  v.  Harhottle  (1)  and  Mozley  v.  Alston  (2),  and  in 
numerous  later  cases  which  it  is  unnecessary  to  cite.  But  an 
exception  is  made  to  the  second  rule,  where  the  persons 
against  whom  the  relief  is  sought  themselves  hold  and  control 
the  majority  of  the  shares  in  the  company,  and  will  not  permit 
an  action  to  be  brought  in  the  name  of  the  company.  In  that 
case  the  Courts  allow  the  shareholders  complaining  to  bring  an 
action  in  their  own  names.  This,  however,  is  mere  matter  of 
procedure  in  order  to  give  a  remedy  for  a  wrong  which  would 
otherwise  escape  redress,  and  it  is  obvious  that  in  such  an 
action  the  plaintiffs  cannot  have  a  larger  right  to  relief  than 
the  company  itself  would  have  if  it  were  plaintiff,  and  cannot 
complain  of  acts  which  are  valid  if  done  with  the  approval  of 
the  majority  of  the  shareholders,  or  are  capable  of  being  con- 
firmed by  the  majority.  The  cases  in  which  the  minority  can 
maintain  such  an  action  are,  therefore,  confined  to  those  in 
which  the  acts  complained  of  are  of  a  fraudulent  character  or 
beyond  the  powers  of  the  company.  A  familiar  example  is 
where  the  majority  are  endeavouring  directly  or  indirectly  to 
appropriate  to  themselves  money,  property,  or  advantages 
which  belong  to  the  company,  or  in  which  the  other  share- 
holders are  entitled  to  participate,  as  was  alleged  in  the  case  of 
Menier  v.  Hooper's  Telegraph  Works.  (3)  It  should  be  added 
that  no  mere  informahty  or  irregularity  which  can  be  remedied 

(1)  (1843)  2  Hare,  461.  (2)  (1847)  1  Th.  700. 

(3)  (1874)  L.  E.  9  Cb.  350. 
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J.  C.      by  the  majority  will  entitle  the  minority  to  sue,  if  the  act  when 
1901       done  regularly  would  be  within  the  powers  of  the  company  and 
BuKLAND         intention  of  the  majority  of  the  shareholders  is  clear. 
Eakle     "^^^^  ^^y^  ^®  illustrated  by  the  judgment  of  Mellish  L.J.  in 

  MacDougall  v.  Gardiner,  (1) 

There  is  yet  a  third  principle  which  is  important  for  the 
decision  of  this  case.  Unless  otherwise  provided  by  the  regula- 
tions of  the  company,  a  shareholder  is  not  debarred  from 
voting  or  using  his  voting  power  to  carry  a  resolution  by  the 
circumstance  of  his  having  a  particular  interest  in  the  subject- 
matter  of  the  vote.  This  is  shewn  by  the  case  before  this 
Board  of  the  North-West  Transportation  Co.,  Ld.  v.  Beatty.  (2) 
In  that  case  the  resolution  of  a  general  meeting  to  purchase  a 
vessel  at  the  vendor's  price  was  held  to  be  valid,  notwith- 
standing that  the  vendor  himself  held  the  majority  of  the 
shares  in  the  company,  and  the  resolution  was  carried  by  his 
votes  against  the  minority  who  complained. 

If  these  elementary  considerations  are  borne  in  mind,  the 
solution  of  the  principal  questions  arising  in  these  appeals  will 
not  present  any  real  difficulty.  It  was  originally  maintained 
by  the  plaintiffs  that  art.  13  of  the  by-laws  was  beyond  the 
powers  of  the  company,  or,  in  other  words,  that  a  company 
formed  by  letters  patent  under  the  Act  27  &  28  Yict.  c.  23 
was  bound  to  divide  all  its  profits  on  each  occasion,  and  could 
not  by  law  reserve  any  portion  thereof  either  to  meet  con- 
tingencies, or  for  future  division,  or  for  any  other  purpose  of  a 
reserve  fund.  The  Chief  Justice  who  tried  the  action  held  that 
the  company  had  no  implied  power  to  create  a  reserve  fund,  or, 
"  least  of  all,"  to  invest  a  reserve  fund  upon  securities ;  but  he 
thought  the  question  immaterial,  as  the  company  had  not,  in 
his  opinion,  set  apart  or  appropriated  a  reserve  fund,  and  he 
held  that  the  whole  of  the  sum  to  the  credit  of  profit  and  loss 
ought  to  be  distributed  amongst  the  shareholders.  But  in  his 
formal  judgment  or  decree  he  allowed  the  company  to  deduct 
and  retain  "  a  reasonable  sum  for  contingencies,  the  amount, 
in  case  the  parties  differed,  to  be  settled  by  the  Chief  Justice." 
In  the  Court  of  Appeal  it  was  held  that  it  was  within  the 
(1)  (1875)  1  Oh.  D.  13,  at  p.  25.  (2)  (1887)  12  App.  Gas.  589. 
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powers  of  the  company  to  set  apart     a  fair  and  reasonable      J.  c. 
sum  "  out  of  the  profits  as  a  reserve  fund,  and  it  was  the  duty  i90i 
of  the  directors  to  invest  it  in  a  proper  manner.     BvA  the  burlInd 
learned  judges  seem  to  have  thought  that  the  company  had  not  eJrle 
exercised  the  power  except  as  to  a  sum  of  $44,022,  and  they  — 
held  that  the  balance  in  question,  after  deducting  that  amount, 
was  distributable  amongst  the  shareholders.    In  their  formal 
judgment  the  Court  inserted  a  saving  for  the  right  of  the 
directors  and  shareholders  to  appropriate  out  of  future  profits 
"  such  further  reserve  fund  as  the  needs  of  the  compani^  may 
properly  require." 

Their  Lordships  are  not  aware  of  any  principle  which  com- 
pels a  joint  stock  company  while  a  going  concern  to  divide  the 
whole  of  its  profits  amongst  its  shareholders.  Whether  the 
whole  or  any  part  should  be  divided,  or  what  portion  should  be 
divided  and  what  portion  retained,  are  entirely  questions  of 
internal  management  which  the  shareholders  must  decide  for 
themselves,  and  the  Court  has  no  jurisdiction  to  control  or 
review  their  decision,  or  to  say  what  is  a  "fair"  or  "reason- 
able "  sum  to  retain  undivided,  or  what  reserve  fund  may  be 
"properly"  required.  And  it  makes  no  difference  whether  the 
undivided  balance  is  retained  to  the  credit  of  profit  and  loss 
account,  or  carried  to  the  credit  of  a  rest  or  reserve  fund,  or 
appropriated  to  any  other  use  of  the  company.  These  are 
questions  for  the  shareholders  to  decide  subject  to  any  restric- 
tions or  directions  contained  in  the  articles  of  association  or 
by-laws  of  the  company. 

If  the  company  may  form  a  reserve  fund  or  retain  a  balance 
of  undivided  profits,  it  must,  it  would  seem,  have  power  to 
invest  the  moneys  so  retained.  The  junior  counsel  for  the 
respondents  contended  that  the  company,  in  the  absence  of 
express  power  to  invest,  could  employ  the  money  only  in  its 
own  business.  This  contention  has  no  support  either  in 
principle  or  in  authority,  and,  if  it  were  sound,  the  objects  for 
which  a  reserve  fund  is  needed  would  in  many  cases  be  defeated. 
The  business  of  this  company  affords  a  cogent  instance.  In 
order  to  obtain  a  Government  contract,  it  may  be  called  upon 
to  make  a  large  deposit,  or  purchase  new  and  expensive  plant. 
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J.  C.      It  has  no  power  to  borrow,  and,  if  it  had  no  rest  or  reserve 
1901      fund,  it  would  have  no  funds  out  of  which  to  make  the  neces- 
BuELAND    sary  expenditure.     Upon  what  securities,  then,  may  the 
Eaele     company  invest  its  undivided  profits  or  reserve  fund  ?    It  is 

  conceded  at  the  bar  that  the  company  is  not  confined  to  such 

investments  as  trustees  are  authorized  to  make.  The  answer, 
therefore,  can  only  be  that  the  reserve  fund  may  lawfully  be 
invested  on  such  securities  as  the  directors  may  select  subject 
to  the  control  of  a  general  meeting. 

The  annual  accounts  of  the  company  from  the  year  1873 
onwards  are  in  evidence.  They  consist  of  a  profit  and  loss 
account  and  a  balance-sheet.  These  accounts  were  regularly 
placed  before  the  general  meeting.  The  balance-sheets  shew 
under  a  separate  heading  the  investments  from  time  to  time 
held  by  the  company,  consisting  for  the  most  part  of  bank 
shares  and  mortgages.  It  is  not  for  their  Lordships  to  judge 
of  the  propriety  or  sufficiency  of  these  investments.  It  may 
have  been  expedient  for  business  reasons  for  the  company  to 
hold  an  interest  in  the  various  Canadian  banks.  The  invest- 
ments when  made  reappear  in  subsequent  balance-sheets,  and 
seem  to  have  been  of  a  permanent  character.  There  is,  there- 
fore, no  ground  for  the  suggestion  of  the  directors  using  the 
reserve  fund  for  the  purpose  of  trafficking  or  speculation  in 
stocks  and  shares. 

The  investments  were  wholly  or  for  the  most  part  made  in 
the  name  of  Burland  alone.  This  was,  for  obvious  reasons, 
unwise  and  imprudent ;  but  it  must  have  been  within  the  know- 
ledge of  the  respondent  Earle,  the  late  Mr.  Cunningham,  and 
the  respondent  Gillelan,  and  no  complaint  or  remonstrance 
seems  to  have  been  made  until  the  institution  of  the  present 
suit.  Burland  is  of  course  bound  to  account  for  all  the  moneys 
of  the  company  come  to  his  hands.  Very  full  accounts  are 
directed  by  the  judgment  of  the  Court  of  Appeal,  including 
special  directions  as  to  a  loan  made  to  one  Bennett,  with 
respect  to  which  Burland  is  charged  with  foisting  upon  the 
company  a  bad  debt  of  his  own.  There  is  no  appeal  from  this 
portion  of  the  judgment,  and  the  accounts  and  inquiries  will  be 
prosecuted  accordingly.    Mr.  Haldane  asked  for  some  injunc- 
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tion  with  respect  to  these  matters,  but  did  not  make  clear  to  J.  C. 
their  Lordships  the  form  or  extent  of  the  injunction  to  which  1901 
he  considered  his  cHents  were  entitled.  The  Court  of  Appeal  bukland 
granted  an  injunction  to  restrain  the  appellants  and  the  com-  eAle. 
pany  from  employing  the  net  profits  and  earnings  of  the 
company  already,  or  which  may  hereafter  be,  earned  in  the 
purchase  of  shares  of  the  capital  stocks  of  banks  or  other  com- 
panies, and  from  using  any  portion  of  the  net  earnings  and 
profits  for  the  purpose  of  making  loans  to  persons  or  corpora- 
tions, and  also  an  injunction  to  restrain  the  appellant  Burland 
from  investing  in  his  own  name  or  "  personally  controlling  " 
any  portion  of  the  earnings  or  moneys  of  the  company,  or  from 
dealing  with  the  same  otherwise  than  in  accordance  with  the 
judgment.  For  the  reasons  which  have  already  been  given,  it 
is  clear  that  so  sweeping  an  injunction  against  the  directors 
and  the  company  cannot  be  maintained.  And  it  is  equally 
clear  that  the  injunction  against  Burland  cannot  be  maintained. 
It  is  not  ultra  vires  for  the  company,  if  it  thinks  fit  to  do  so,  to 
invest  in  the  name  of  a  sole  trustee,  however  imprudent  and 
undesirable  such  a  course  may  be.  Nor  can  Burland  as  share- 
holder, manager,  and  president  of  the  company  be  restrained 
from  exercising  any  personal  control  over  any  portion  of  the 
company's  earnings,  in  which,  indeed,  he  has  the  largest  interest. 

If  it  appeared  that  under  the  guise  of  investing  undivided 
profits  or  the  reserve  fund  the  directors  were,  in  fact,  embarking 
the  moneys  of  the  company  in  speculative  transactions,  or  other- 
wise abusing  the  powers  vested  in  them  for  the  management  of 
the  company's  business,  different  considerations  would  of 
course  arise.  But  it  does  not  appear  to  their  Lordships  that 
the  investment  of  the  surplus  profits  in  bank  shares  or  bonds  of 
trading  companies  really  bears  that  character,  or  was  intended 
to  be  or  was  otherwise  than  a  bona  fide  exercise  of  the  powers 
of  the  company  and  the  directors.  The  temporary  investment 
of  $50,000  in  the  Lachine  Eapids  Hydraulic  and  Land  Com- 
pany was  more  open  to  criticism  ;  but  on  objection  being  made 
Burland  took  this  investment  to  his  own  account,  and  it  is  a 
little  remarkable  that  his  having  done  so  is  now  made  a  topic 
of  complaint  against  him. 

A.  C.  1902.  3  II 


98 


HOUSE  OF  LOEDS 


[1902] 


J.  0.         The  next  matter  to  which  the  appeal  relates  is  the  sale  to 
1901      the  company  by  Burland  of  the  lithographic  plant,  &c.,  of  the 
Burland    Burland  Lithographic  Company.   It  appears  that  that  company 
Earle.  been  carrying  on  business  in  Montreal,  and,  having  become 
  insolvent,  was  wound  up  under  the  provisions  of  the  Winding- 
up  Act.    Burland  was  interested  in  the  company  as  a  stock- 
holder and  a  creditor.    At  the  public  sale  by  the  liquidator  on 
May  10,  1892,  Burland  bid  for  and  purchased  all  the  assets  of 
the  company  in  four  lots.   The  price  paid  by  him  for  lot  1  was 
$21,564,  and  he  shortly  afterwards  sold  the  property  comprised 
in  that  lot  to  the  appellant  company  for  $60,000.   The  property, 
together  with  some  other  plant  purchased  from  another  com- 
pany, was  subsequently  sold  to  a  company  formed  for  the 
purpose  at  an  enhanced  price  payable  in  shares,  which  were 
•distributed  as  a  bonus  amongst  the  shareholders  of  the 
•company. 

In  these  circumstances  Burland  has  been  ordered  to  pay  to 
the  company  the  sum  of  $38,436,  being  the  amount  of  the 
profit  realized  by  him  on  the  resale.  Both  Courts  have  held 
that  the  resale  was  by  Burland's  advice  and  influence,  and 
was  made  without  disclosing  to  the  company  the  price  at 
which  he  had  purchased.  It  was  also  held  in  the  Court  of 
Appeal  that  Burland  had  bought  the  property  with  the  inten- 
tion and  for  the  purpose  of  reselling  it  to  the  company.  It 
appears  from  the  evidence  of  the  respondent  Earle,  who  was 
then  the  next  largest  shareholder  to  Burland  and  a  director, 
that  he  was  present  at  the  sale  and  knew  all  about  the 
transaction,  and  from  the  evidence  of  Gillelan  that  he  knew 
what  Burland  had  paid  "  very  shortly  after."  There  was 
evidence  of  two  witnesses,  Eeinhold  and  Monk,  that  the  price 
to  the  company  was  not  unfair.  But  their  Lordships  do  not 
think  it  necessary  to  pursue  these  topics,  because  they  are  of 
opinion  that  the  relief  prayed  by  the  amended  statement  of 
claim,  and  granted  in  the  Courts  below,  is  altogether  miscon- 
ceived. There  is  no  evidence  whatever  of  any  commission  or 
mandate  to  Burland  to  purchase  on  behalf  of  the  company,  or 
that  he  was  in  any  sense  a  trustee  for  the  company  of  the 
purchased  property.    It  may  be  that  he  had  an  intention  in  his 
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own  mind  to  resell  it  to  the  company  ;  but  it  was  an  intention  J- 
which  he  was  at  liberty  to  carry  out  or  abandon  at  his  own  i90i 
will.  It  may  be  also  that  a  person  of  a  more  refined  self-respect  Lurland 
-and  a  more  generous  regard  for  the  company  of  which  he  was  eaele. 
president  w^ould  have  been  disposed  to  give  the  company  the 
benefit  of  his  purchase.  But  their  Lordships  have  not  to  decide 
■questions  of  that  character.  The  sole  question  is  whether  he 
was  under  any  legal  obligation  to  do  so.  Let  it  be  assumed 
^ihat  the  company  or  the  dissentient  shareholders  might  by 
.appropriate  proceedings  have  at  one  time  obtained  a  decree  for 
rescission  of  the  contract.  But  that  is  not  the  relief  which 
they  ask  or  could  in  the  circumstances  obtain  in  this  suit.  The 
^case  seems  to  their  Lordships  to  be  exactly  that  put  by  Lord 
€airns  in  Erlanger  v.  New  Sombrero  Phosphate  Co.  (!)  In 
-^fchat  case  the  bill  prayed  for  rescission,  or  alternatively  for 
the  profit  made  by  Erlanger  and  his  syndicate  on  the  resale  to 
the  company.  Lord  Cairns  said  (2) :  It  may  well  be  that 
the  prevailing  idea  in  their  mind  was  not  to  retain  or  work  the 
island,  but  to  sell  it  again  at  an  increase  of  price,  and  very 
possibly  to  promote  or  get  up  a  company  to  purchase  the  island 
from  them  ;  but  they  were,  as  jit  seems  to  me,  after  their  pur- 
chase was.  made,  perfectly  free  to  do  with  the  island  whatever 
they  liked,  to  use  it  as  they  liked,  and  to  sell  it  how  and  to 
whom  and  for  what  price  they  liked.  The  part  of  the  case  of 
the  respondents  which  as  an  alternative  sought  to  make  the 
appellants  account  for  the  profit  which  they  made  on  the  resale 
of  the  property  to  the  respondents,  on  an  allegation  that  the 
appellants  acted  in  a  fiduciary  position  at  the  time  they  made 
the  contract  of  August  30,  1871,  is  not,  as  I  think,  capable  of 
being  supported ;  and  this,  as  I  understand,  was  the  view  of  all 
the  judges  in  the  Courts  below." 

Reference  may  also  be  made  to  the  judgments  of  Pearson  J. 
and  Cotton  and  Fry  L.J  J.  in  In  re  Cape  Breton  Co.  (3)  To 
rescind  the  sale  is  one  thing,  but  to  force  on  the  vendor  a 
•contract  to  sell  at  another  price  is  a  totally  different  thing. 

The  question  of  salaries  stands  in  this  wise.  ]3urland's 

(1)  (1378)    App.  Cas.  1218.  (2)  a  Ai>p.  Cas.  at  ]).  l'J35. 

(3)  26  Ch.  1).  221;  29  Ch.  D.  TOo! 

3  IJ  2 
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J.  C.      salary  as  manager  was  fixed  in  the  year  1879  at  $5000  per 
1901       annum.    This  was  increased  from  time  to  time  to  $12,000. 
BuELAND    It  was  not  disputed  that  he  is  entitled  to  draw  a  salary  of  that 
Earle.     amount,  and  both  Courts  have  so  held.    But,  in  addition  to 

  this  fixed  salary,  he  has  since  1888  drawn  a  further  sum  of 

large  amount  to  which  he  claims  to  be  entitled  under  the 
terms  of  a  resolution  of  the  board  of  directors  of  April  24., 
1888.  The  Chief  Justice  held  that  the  title  to  this  increment, 
as  well  as  to  the  fixed  salary,  was  a  question  of  internal 
management,  and  dismissed  this  part  of  the  respondents'  claim „ 
The  Court  of  Appeal  thought  that  the  question  turned  on  the 
true  construction  of  the  resolution  referred  to,  and,  holding  that 
Burland  was  not  entitled  to  the  increment  under  the  terms  of 
the  resolution,  ordered  him  to  repay  the  amount  thereof  drawn* 
by  him  since  the  date  of  the  resolution.  The  amount  which 
he  is  directed  to  repay  on  this  account  is  $53,000  or  there- 
abouts. Their  Lordships  agree  with  the  Court  of  Appeal  that 
Burland's  right  to  retain  this  sum  depends  on  the  construction 
of  the  resolution,  and  it  was  so  put  by  his  counsel,  Mr.  Blake.. 
The  resolution  is  in  the  following  terms  :  The  manager  read 
letters  from  Mr.  Goodeve  and  Mr.  Koss  with  reference  to  their 
salaries  and  removal  to  Ottawa,  and,  having  made  explanations 
of  the  difficulties  arising  out  of  necessity  for  removal  to  Ottawa,, 
it  was  "  Eesolved  that  the  manager  be  requested  to  make  the  best 
arrangement  he  can  with  reference  to  the  assistance  given  the 
employees,  and  that  an  increase  of  salary  be  given  the  staff 
equal  to  5  per  cent,  on  the  capital  stock  held  by  each  o£ 
them  to  meet  all  difficulties  incurred  owing  to  such  removal." 

The  first  observation  which  arises  on  this  resolution  is,  that 
prima  facie  the  amount  of  stock  held  by  the  members  of  the 
"staff"  bears  no  relation  to  the  value  of  their  services.  But 
it  was  not  contended  that  the  resolution  was  ultra  vires,  and 
Mr.  Blake  was  perhaps  right  in  saying  that  it  must  be  looked 
at  in  the  concrete,  and  that  the  directors  who  passed  it 
probably  knew  the  holdings  of  the  members  of  the  "staff" 
and  how  it  would  work.  But  what  is  the  effect  and  construc- 
tion of  the  resolution?  Who  are  the  employees "  ?  Who 
are  the  "staff"?    Are  they  the  same  or  a  different  set  of 
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people?     And  is ^  the  manager  a  member  of  the  "staff"      J. C. 
within  the  meaning  of  the  resolution  ?    This  question  is  one  1901 
of  considerable  difficulty.    Some,  but,  havmg  regard  to  Bur-  Burland 
land's  position  in  the  company,  not  much,  weight  is  to  be  earle 

given  to  the  company  having  acted  on  his  construction  for  ten   

years  or  more.  On  the  whole  their  Lordships  are  not  prepared 
•to  differ  from  the  Court  of  Appeal  on  this  point.  In  the 
circumstances  they  think  that  Burland  cannot  have  been 
intended  to  be  included  in  the  "  staff."  At  best  the  resolution 
is  ambiguous,  and,  considering  Burland's  position,  it  is  not 
unfair  to  invoke  against  him  the  rule  of  construction  contra 
proferentem.  He  was  the  leading  man  in  these  transactions, 
and  it  rested  on  him  to  make  it  clear  that  a  resolution  under 
which  he  claims  a  much  larger  benefit  than  anybody  else 
should  carry  that  meaning  on  the  face  of  it. 

The  same  question  arises  with  regard  to  the  appellant 
J.  H.  Burland,  though  in  his  case  the  sum  in  question  is  not 
so  large.  The  last-named  appellant  was  at  the  date  of  the 
resolution  secretary  of  the  company,  and  there  does  not  seem 
to  be  any  valid  reason  why  he  should  not  be  included  in  the 
^'  staff."  There  is,  however,  a  further  point  with  regard  to 
J.  H.  Burland.  It  appears  that  he  ceased  to  hold  the  office  of 
secretary  in  1895,  when  he  was  appointed  vice-president ;  but 
in  the  resolution  appointing  him  to  the  latter  office  there  is  no 
mention  of  salary.  Therefore,  say  the  respondents,  he  is  not 
entitled  as  vice-president  to  any  salary,  or  to  the  increment 
under  the  resolution  of  April  24,  1888.  There  is  evidence 
that  there  was  a  change  in  the  distribution  of  offices  in  1895, 
and  that  J.  H.  Burland  continued  to  do  the  same  class  of 
work  as  he  had  done  as  secretary,  that  office  having  been 
united  with  that  of  treasurer.  He  was  allowed  by  the 
directors  to  continue  to  draw  his  former  salary  without  any 
observation  until  the  commencement  of  the  present  action  ;  and 
their  Lordships  think  that  the  inference  may  fairly  be  drawn, 
from  all  the  circumstances  of  the  case,  that  he  was  intended 
to  retain  his  salary  although  there  was  a  shifting  of  the  offices. 

The  order  of  the  Court  of  Appeal  which  is  under  review  is 
dated  November  13,  1900.    The  declarations  and  directions 
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J.  0.      contained  in  it  are  conveniently  divided  into  numbered  para- 
1901       graphs.    The  result  of  their  Lordships'  judgment  on  the  first 
BuRLAND    and  principal  appeal  may  be  stated  thus :  Paragraphs  1,  2,  4^ 
Earle.         -^^J  should  be  discharged.     Paragraph  9 

- —  should  be  varied  by  substituting  "  defendant  "  for  "  defendants  " 
in  the  third  line,  and  omitting  the  v^^ords  *'  and  Jeffrey  H.- 
Burland  "  in  the  fourth  line.  There  should  be  an  order  that 
the  action  be  dismissed  with  costs  in  both  Courts,  so  far  as  relates 
to  (1.)  the  questions  of  undrawn  profits  and  the  investment  of 
the  reserve  fund;  (2.)  the  claim  to  the  profits  made  by  the 
appellant  George  B.  Burland  from  the  sale  to  the  company 
of  the  plant,  machinery,  and  materials  of  the  Burland  Litho- 
graphic Company  ;  (3.)  the  claim  against  the  appellant  Jeffrey 
H.  Burland  in  respect  of  the  sums  drawn  by  him  as  salary 
since  May  28,  1895  ;  and  (4.)  so  far  as  any  injunction  wa& 
prayed  against  the  defendants  in  the  action,  or  any  of  them. 

The  disposal  of  the  costs  of  the  action  involves  some 
complication  and  difficulty  of  adjustment.  By  the  decree  of 
the  Chief  Justice  the  defendants  were  ordered  to  pay  to  the 
plaintiffs  their  costs  of  the  action.  This  decree,  however,  was 
superseded  by  the  order  of  the  Court  of  Appeal.  By  that 
order  (paragraph  12)  Burland  and  J.  H.  Burland  were  ordered 
to  pay  the  costs  occasioned  by  the  plaintiffs'  appeal  to  the 
Court  of  Appeal  in  respect  of  the  salaries  withdrawn  by  them, 
and  by  (13.)  so  much  of  the  costs  of  the  plaintiffs  up  to  and! 
including  the  trial  as  were  attributable  to  the  question  of  the 
rights  of  the  parties  in  respect  of  the  accumulated  fund,  anci 
the  costs  of  the  appeal  to  the  Court  of  Appeal  for  Ontario' 
(meaning  apparently  the  whole  costs  of  both  parties  of  the  appeal 
of  the  defendants)  were  ordered  to  be  paid  out  of  the  said  fund. 
There  is  no  mention  in  the  order  of  the  Court  of  Appeal  of 
the  costs  of  the-  action  up  to  trial,  so  far  as  relates  to  the 
question  of  salaries,  the  question  as  to  the  resale  of  the 
lithographic  plant,  and  the  account  directed  by  paragraphs  3,, 
5,  and  6.  There  is,  therefore,  no  subsisting  order  as  to  the 
costs  of  those  portions  of  the  action. 

The  defendants  have  now  succeeded  on  all  questions  relating 
to  the  accumulated  fund  and  as  to  the  sale  of  the  lithographic 
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plant.    On  the  other  hand,  they  have  failed  as  to  Burland's      J.  C. 
salary  and  succeeded  as  to  J.  H.  Burland's  salary.    It  would  I90i 
be  almost  impossible  to  do  justice  by  a  strict  apportionment  of  buelanb 
the  costs  of  the  action  up  to  trial,  and  to  endeavour  to  do  so  earle. 

would  lead  to  certain  inconvenience  and  consequent  expense   

in  taxation.  On  the  consideration  of  all  the  circumstances, 
their  Lordships  think  that  justice  will  be  met  by  (1.)  dis- 
charging all  orders  as  to  costs  made  in  the  Courts  below; 
(2.)  directing  the  plaintiffs  to  pay  to  the  defendants  two-thirds 
of  their  costs  of  the  action  up  to  and  including  the  trial ; 
(3.)  directing  the  defendants  to  pay  to  the  plaintiffs  two-thirds 
of  the  costs  of  the  plaintiffs'  appeal  to  the  Court  of  Appeal, 
which  rightly  succeeded  as  to  Burland,  but  ought  to  have 
failed  as  to  J.  H.  Burland,  and  the  plaintiffs  to  pay  to  the 
defendants  two-thirds  of  the  costs  of  the  defendants'  appeal  to 
the  Court  of  Appeal,  which  ought  to  have  succeeded  except  as 
to  the  directions  for  Burland  accounting.  Paragraph  14  of 
the  order  of  the  Court  of  Appeal  as  to  subsequent  costs  will 
stand. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
order  of  the  Court  of  Appeal  be  varied  in  the  manner  above 
stated  as  to  substance  and  costs. 

The  respondents  in  the  principal  appeal  will  pay  to  the 
appellants  two-thirds  of  their  costs  of  that  appeal,  and  the 
appellants  will  pay  to  the  respondents  one-third  of  their  costs 
of  the  same  appeal.  The  costs  of  the  cross-appeal  will  be  paid 
by  the  appellants  therein. 

In  the  Court  below  the  greater  part  of  the  plaintiffs'  costs 
up  to  trial  and  the  costs  of  the  defendants'  appeal  were 
ordered  to  be  paid  out  of  the  accumulated  fund.  If  the  parties 
agree,  their  Lordships  think  it  would  be  a  proper  case  in  which 
to  make  that  order  as  to  all  the  costs  in  the  Courts  below  and 
of  the  principal  appeal  .to  this  Board. 

Solicitors  for  appellants  :  Ingle,  Holmes  cC-  Sons. 
Solicitors  for  respondents  :  Harrison  d  PoiceJl.  . 
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J.c*     McEACHAKN  Appellant; 

1901  AND 

jVoy^9.    COLTON  AND  Othees  Kespondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  SOUTH  AUSTRALIA. 
Covenant  not  to  Assign  a  Lease  without  Consent  of  Lessor — Injunction. 

A  covenant  by  a  lessee  not  to  assign  without  the  lessor's  consent  runs 
with  the  land,  and  applies  to  a  reassignment  to  the  original  lessee.  An 
injunction  will  lie  on  a  threat  to  commit  a  breach  of  it. 

Doherty  v.  AUman,  (1878)  3  App.  Cas,  709,  followed,  and  held  to  be 
especially  applicable  under  the  Australian  system  of  land  resgistry. 

Appeal  by  special  leave  from  an  order  of  the  Supreme  Court 
(Aug.  15,  1900)  made  on  a  petition  under  the  Colonial  Keal 
Property  Act,  1886,"  restraining  the  appellant  from  transferring 
a  lease  without  the  consent  of  the  respondents. 

The  appellant  was  one  of  the  two  assignees  of  a  lease  dated 
July  25,  1888,  and  granted  by  Thomas  Martin,  deceased,  to 
two  lessees  named  Muirhead. 

The  respondents  were  executors  and  trustees  under  Martin's 
will,  and  registered  as  the  proprietors  of  the  land  in  question. 

The  covenant  in  the  lease  was  that  each  of  the  lessees  did 
thereby,  for  himself,  his  heirs,  executors,  administrators,  and 
assigns,  covenant  with  the  lessor,  his  heirs  and  assigns,  that 
the  said  lessees  "  shall  not,  nor  will  at  any  time  during  the 
continuance  of  the  said  term,  assign,  transfer,  demise,  sublet, 
or  otherwise  by  any  act  or  deed  part  with  the  possession  of  the 
said  leased  property,  or  any  part  or  parts  thereof,  to  any  person 
or  persons,  company  or  companies,  association  or  associations, 
without  the  written  consent  of  the  said,  lessor  for  that  purpose 
first  had  and  obtained,, and  shall  not  do,  cause,  permit  or  suffer 
to  be  done,  any  act,  deed,  matter  or  thing,  either  involuntarily 
or  otherwise,  whereby  or  by  reason  or  means  whereof  the  said 

*  Present :  Lord  Macnaghten,  Lord  Siiaxd,  Lord  Davey,  Lord  Robertson, 
and  Lord  Lindley. 
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leased  property,  or  any  part  thereof,  can  or  may  be  assigned,      J.  C. 
■transferred,  demised,  sublet,  set  or  let,  or  the  possession  thereof  I90i 
•by  the  said  lessees  be  parted  with.    Provided,  nevertheless,  mcEachaen 
that  the  consent  of  the  said  lessor  before  referred  to  shall  not  colton 
be  unreasonably  or  capriciously  withheld."  ■ — 

In  1888  the  lessees  executed,  with  Martin's  consent,  a 
itransfer  of  the  lease  to  one  Eobb  and  the  appellant,  who 
became  the  registered  proprietors  thereof.  In  1897  Eobb  and 
the  appellant  reassigned  the  lease  to  the  original  lessees,  the 
Muirheads,  who  executed  an  acceptance  thereof.  Martin 
refused  his  consent  thereto,  and  lodged  a  caveat  with  the 
registrar  forbidding  registration  thereof.  The  respondents 
to  prevent  the  removal  of  the  caveat  petitioned  the  Supreme 
€ourt  that  it  might  be  continued  in  force  as  if  no  proceedings 
had  been  taken  for  the  removal  thereof,  and  for  an  injunction 
against  the  proposed  assignment,  and  obtained  an  order  to 
that  effect.  The  Court  observed,  with  regard  to  the  remedy 
by  injunction :  "  But  as  to  land  under  the  Eeal  Property  Act 
the  case  for  relief  is  even  stronger  than  it  is  as  to  land  under 
•  the  old  system.  The  Court  can  not  only  act  upon  the  con- 
science of  the  party  attempting  a  breach  of  covenant  not  to 
assign ;  it  can  effectually  prevent  any  such  breach.  By  s.  67 
the  title  passes,  not  by  instrument,  but  by  registration,  and  by 
s.  64  the  Court  has  complete  control  over  the  register.  The 
21st  schedule,  under  which  these  proceedings  are  taken,  enables 
the  Court  to  *make  an  order  establishing  the  right  of  the 
caveator,'  and  also  *  an  order  restraining  ....  the  execution 
or  registration  of  any  dealing  with  land.'    (Kules  5  and  11.)  " 

Boucaut  J.  referred  to  ss.  69,  70,  and  151  of  this  Act,  and 
observed  that  a  registered  title  thus  being  made  indefeasible 
with  provisions  which  would  enable  the  perpetration  of  gross 
fraud  unless  some  mode  were  provided  of  summarily  preventing 
au  attempted  fraud  or  wrong-doing,  the  system  of  caveats 
was  devised  by  pt.  16,  s.  191,  by  which  any  person  claiming 
to  be  interested  in  land  may  lodge  a  caveat  forbidding  the 
registration  of  any  treating  with  land." 


Sir  E.  Carson,  S.G.,  Lawson  Walton,  K.C.,  o.nd  C.  C.  Scott,  for 
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J-  C.  the  appellants,  contended  that  this  order  should  be  reversed.. 
1901  There  had  been  no  breach  of  covenant  which  on  its  true  con- 
McEachaen  struction  did  not  apply  to  a  retransfer  of  the  lease  to  the 
CoLTON.  original  lessees,  who  had  been  originally  accepted  by  the  lessor 
as  suitable  holders  of  his  land,  and  who  were  not  within  the 
scope  of  the  covenant.  Both  at  law  and  in  equity  an  assignee 
of  a  term  has  an  old-established  right  to,  assign  it,  and  to  get 
rid  of  all  liabilities  thereunder :  see  Valliant  v.  Dodemede  (!) ; 
Oiislotv  V.  Corrie  (2) ;  LeJceux  v.  Nash  (3) ;  Taylor  v.  Shum.  (4> 
A  covenant  of  this  kind  does  not  estop  an  assignee  from  setting: 
up  an  assignment  where  it  has  been  effected.  In  other  words, 
the  lessor's  remedy  is  for  its  breach — that  is,  for  damages,  not 
by  injunction :  see  Paul  v.  Nurse  (5) ;  Williams  v.  Earle.  (6) 
Where  an  injunction  is  sought,  the  right  ought  to  be  clearly 
established.  M'Cormich  v.  Stowell  (7)  is  an  authority  against 
its  existence.  It  was  there  held  that  the  true  construction  of 
a  covenant  not  to  assign  without  consent  does  not  extend  so 
far  as  to  prohibit  a  reassignment  to  the  original  lessee,  for  that 
by  the  lease  the  lessor  had  consented  to  take  the  lessee  as  his. 
tenant  for  the  full  term  mentioned  therein,  a  consent  which 
was  available  for  any  reassignment  to  him.  The  English  cases 
are  also  to  the  effect  that,  damages  being  a  sufficient  remedy, 
the  Court  will  not  interfere  by  injunction,  especially  where  the 
right  is  not  completely  established,  or,  as  in  this  case,  left 
doubtful :  see  Dyke  v.  Taylor  (8),  a  case  where  an  injunction 
was  refused  because  no  sufficient  case  of  mischief  was  made 
out ;  Corporation  of  Bristol  v.  Westcott  (9) ;  Seton  on  Decrees^ 
vol.  i.  p.  529,  referring  to  Donnell  v.  Bennett  (10) ;  Low  v. 
Innes  (11) ;  Lehmann  v.  Mc Arthur.  (12)  Keference  was  also 
made  to  In  re  Duggan  (13) ;  Treloar  v.  Bigge  (14) ;  Sear  v. 
House  Property  and  Investment  Society.  (15) 

(1)  (1742)  2  Atk.  546.  (8)  (1861)  3  De  G.  &  J.  467. 

(2)  (1817)  2  Madd.  330.  (9)  (1879)  12  Ch.  D.  461. 

(3)  (1745)  2  Str.  1221.  (10)  (1883)  22  Ch.  D.  835. 

(4)  (1797)  1  B.  &  P.  21.  (11)  (1864)  4  D.  J.  &  S.  295. 

(5)  (1828)  8  B.  &  C.  486.  (12)  (1868)  L.  E.  3  Ch.  496. 

(6)  (1868)  L.  E.  3  Q.  B.  739.  (13)  (1882)  2  E".  Z.  L.  E.  144. 

(7)  (1885)  138  Mass.  431.  (14)  (1874)  L.  E.  9  Ex.  151. 

,  (15)  (1880)  16  Ch.  D.  387.    .  . 
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Warrington  J  E.G.,  Marshall  Hall,  K.C.,  and  Terrell,  for  the  J.C, 
respondents,  were  not  heard.  19Q1 

McEachabs". 

The  judgment  of  their  Lordships  was  dehvered  by  e  ^'  x 

LoED  Macnagpiten.    Their  Lordships  are  of  opinion  that   

this  is  a  clear  case.  They  have  Hstened  to  a  very  able  and 
learned  argument  on  behalf  of  the  appellant.  It  was  contended 
in  the  first  place  that  there  has  been  no  breach  at  all,  and  that 
the  covenant  in  question  cannot  apply  to  a  reassignment  to 
the  original  lessees.  Why  not  ?  It  is  admitted  that  the  cove- 
nant runs  with  the  land.  It  cannot  be  disputed  that  the 
present  tenant  is  bound  by  the  covenant.  He  now  proposes  to 
assign  the  lease  to  persons  who  have  admitted  in  writing  that 
if  the  lease  falls  into  their  hands  they  will  not  be  able  .to  pay 
the  rent.  "Why  should  the  circumstance  that  those  persons 
were  accepted  as  tenants  some  time  ago,  when  they  were,  or 
were  supposed  to  be,  in  a  good  financial  position,  make  any 
difference  ?  The  covenant  is  quite  plain.  It  is  that  the 
lessee,  the  person  who  for  the  time  being  stands  in  that  relation 
to  the  lessor,  shall  not  assign  to  any  person  without  the  lessor's 
consent.  The  attention  of  their  Lordships  has  been  called  to- 
an  American  decision  for  the  purpose  of  shewing  that  the^ 
original  lessee  was  not  within  the  scope  of  such  a  covenant. 
With  the  utmost  respect  for  the  Court  that  pronounced  the- 
decision,  their  Lordships  are  unable  to  accept  it  as  an  authority 
for  that  proposition. 

Then  it  was  said  that  this  was  not  a  case  for  an  injunction. 
Again,  why  not  ?  The  appellant  threatens  to  commit  a  clear 
breach  of  a  plain  contract  expressed  in  a  negative  form. 

According  to  the  doctrine  expounded  by  Lord  Cairns  in 
Doherty  v.  Allman  (1),  that  is  a  case  in  which  the  Court  of 
Chancery  in  this  country  would  not  hesitate  to  grant  an  injunc- 
tion. The  remedy  by  injunction  seems  to  be  all  the  more 
necessary  in  Australia,  because,  if  the  assignee  gets  on  the 
register,  very  serious  mischief  may  be  done,  as  the  learned! 
judges  of  the  Supreme  Court  have  pointed  out. 

Lastly,  it  was  urged  that  the  injunction  was  not  in  proper 
(1)  3  App.  Cas.  at  pp.  719-20. 
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J.  0.      form.    The  exact  form  in  which  it  was  contended  it  ought  to 
1901      be  granted,  if  granted  at  all,  was  not  very  clearly  explained. 
MoEacharn  It  appears  to  their  Lordships  that  the  injunction  is  perfectly 
CoLTON.    ^ig^t  J  if  confined  to  the  past  it  would  be  futile.    It  is  in  the 

  very  words  of  the  covenant,  and  there  is  reserved  liberty  to 

apply,  so  that  there  will  be  an  opportunity  of  taking  the  opinion 
of  the  Court  cheaply  and  expeditiously,  if  any  question  hereafter 
arises  as  to  the  propriety  of  the  lessor  withholding  his  consent 
in  any  particular  case. 

Their  Lordships  do  not  think  it  necessary  to  go  further  into 
the  case,  because  they  adopt  without  reserve  or  quaHfication 
the  reasons  of  the  learned  Chief  Justice  and  his  colleagues,  and 
and  for  those  reasons  they  think  the  appeal  ought  to  be  dis- 
missed. It  would  serve  no  useful  purpose  to  repeat  those 
reasons  or  to  restate  them  in  a  different  form. 

Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
that  this  appeal  ought  to  be  dismissed,  and  the  appellant  must 
pay  the  costs. 

Solicitors  for  appellant :  S^iow,  Fox  d  Kigginson, 
Solicitor  for  respondents  :  Horace  W,  Ghatterton, 
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[PRIYY  COUNCIL.] 

D.  F.  MAEAIS  V.  THE  GENEEAL  OFFICEE  COM- 
MANDING THE  LINES  OF  COMMUNICATION 
AND  THE  ATTOENEY  -  GENEEAL  OF  THE 
COLONY. 

Ex  parte  D.  F.  MAEAIS. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  CAPE  OF 
GOOD  HOPE. 

Special  Leave  to  Appeal — Martial  Laiu — Civil  Tribunals. 

Where  actual  war  is  raging,  acts  done  by  tlie  military  authorities  are 
not  justiciable  by  the  ordinary  tribunals. 

The  fact  that  for  some  purposes  some  tribunals  have  been  permitted  to 
pursue  their  ordinary  course  in  a  district  in  which  martial  law  has  been 
proclaimed  is  not  conclusive  that  war  is  not  raging. 

Elphinstone  v.  Bedreechund,  (1830)  1  Knapp,  P.  C.  316,  followed. 

Special  leave  to  appeal  refused  from  a  judgment  affirming  the  rightfui 
custody  of  the  petitioner  by  the  military  authority  in  a  district  in  which 
martial  law  prevails. 

This  was  a  petition  for  special  leave  to  appeal  from  the 
order  of  the  Supreme  Court  set  out  in  their  Lordships'" 
judgment. 

It  stated  the  petitioner's  arrest  on  August  15,  1901,  hy  the 
chief  constable  of  the  town  of  Paarl,  about  thirty-five  miles 
from  Cape  Town,  who  had  no  warrant,  and  did  not  know  the 
cause  of  arrest,  but  alleged  that  he  was  acting  under  instruc- 
tions from  the  military  authorities  ;  that  on  August  18  he  and 
his  fellow-prisoners  were  removed  300  miles  to  the  town  of 
Beaufort  West,  and  on  their  arrival  were  detained  in  custody ; 
that  on  September  6  he  petitioned  the  Supreme  Court  in 
Cape  Town  to  release  him  on  the  ground  that  his  arrest  and 
imprisonment  were  in  violation  of  the  fundamental  liberties 
secured  to  the  subjects  of  His  Majesty,  when  it  appeared  from 

*  Present:  The  Loud  Chancellor,  Loud  Macnaghten,  Lord  Shand,. 
liOHi)  Davey,  Lord  Eobertson,  Lord  Lindley,  and  Sir  Hknry  Dk  Yilliers. 


J.  C* 
1901 

Nov.  5 ; 
Dec.  18, 
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J.  C.      an  affidavit  sworn  by  the  gaoler  of  Beaufort  West  that  the 
1901      petitioner  was  detained  by  an  order  of  the  military  authorities 
D  F.  Marais,  dated  September  8  for  contravening  Martial  Law  Kegulations, 
Mxjarte.    ^^^^  2,  of  May  1,  1901.    The  regulations  are  set  out  in 

the  reasons  given  by  their  Lordships. 

Buchanan  J.,  in  refusing  the  application,  was  stated  in  the 
petition  to  have  held  that  martial  law  had  been  proclaimed  in 
the  districts  both  of  the  Paarl  and  of  Beaufort  West,  that  the 
Court  ought  not  to  go  into  the  necessity  for  that  proclamation 
nor  accept  any  responsibility  for  the  acts  of  the  military 
authorities  performed  in  pursuance  of  it,  though  if  the  peti- 
tioner had  not  been  removed  from  the  Paarl  the  Court  might 
have  inquired  into  the  necessity  for  martial  law  in  that  district, 
that  the  petitioner  was  held  in  custody  by  an  officer  acting 
under  the  military  authorities,  and  that  the  Court  could  not 
exercise  jurisdiction  over  the  petitioner  so  long  as  martial  law 
lasted.  In  his  petition  the  petitioner  contended  that  he  had 
committed  no  crime,  otherwise  that  he  should  have  been 
arrested  and  tried  according  to  law,  that  the  civil  Courts  were 
open  for  his  trial,  that  Buchanan  J.  himself  was  announced 
to  sit  for  the  trial  of  all  offenders  in  the  district  of  Paarl  on 
August  27,  1901,  that  his  arrest,  deportation,  and  confinement 
in  custody  by  the  military  authorities  were  wholly  illegal,  and 
that  he  was  entitled  to  his  immediate  discharge. 

Halclaney  K.C.,  and  MacJcarnesSy  for  the  petitioner,  submitted 
that  leave  should  be  given,  for  the  question  of  law  involved  was 
■of  substantial  importance.  The  special  feature  of  the  case  was 
that  the  district  where  the  arrest  was  made  was  undisturbed, 
.and  that  civil  Courts  were  still  exercising  uninterrupted  juris- 
<iiction.  That  being  so,  and  it  appearing  that  the  ordinary 
•course  of  law  could  be  and  was  being  maintained,  a  state  of 
war  did  not  exist,  and  martial  law  in  that  case  could  not 
be  applied  to  civilians.  Even  if  a  state  of  war  did  exist,  still 
the  application  of  martial  law  was  limited  by  the  necessity  of 
preserving  peace  and  order  in  the  district,  and  did  not  oust 
the  jurisdiction  of  those  civil  Courts  which,  notwithstanding 
the  pressure  of  military  circumstances,  were  still  administering 
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the  law  of  the  land.  There  was  no  necessity  alleged  or  shewn  J.  C. 
for  bringing  the  petitioner  before  a  military  tribunal  whilst  i90i 
•a  civil  Court  was  sitting.  The  right  of  the  Crown  to  resort  d.  f.  Marats, 
to  such  an  extremity  as  the  proclamation  of  martial  law  was  ^-^JP^^^- 
limited  by  necessity,  and,  if  a  civil  Court  was  open,  the  Crown 
had  no  power  to  try  an  offender  by  a  military  one.  [The 
LoED  Chancellor  referred  to  Sutton  v.  Johnston,  (1)]  That 
case  only  establishes  that,  on  grounds  of  public  policy,  a 
superior  oiBficer  cannot  be  sued  by  an  inferior  for  the  conse- 
quences of  an  act  done  in  the  course  of  duty  or  discipline,  even 
though  done  maliciously.  And  see  the  dictum  of  Lord  Mans- 
field C.J.  to  the  effect  that  no  case  can  occur  of  overpowering 
necessity  in  a  well-ordered  country  with  a  regular  govern- 
ment. Even  in  a  remote  dependency  it  must  be  extreme  and 
imminent.  A  jury  must  decide  as  to  its  existence,  which  is  a 
question  of  fact :  see  Broom's  Constitutional  Law,  p.  734. 
Forsyth's  Opinions,  p.  198,  contains  a  joint  opinion  of  Sir  John 
Campbell  and  Sir  K.  M.  Eolfe  as  to  the  power  of  the  Governor 
of  Canada  to  proclaim  martial  law  during  the  rebellion  to  the 
effect  that  the  right  to  do  so  arises  from  and  is  limited  by  the 
necessity  of  the  case.  Their  opinion  was  that,  When  the 
regular  Courts  are  open  so  that  criminals  might  be  delivered 
over  to  them  to  be  dealt  with  according  to  law,  there  is  not,  we 
conceive,  any  right  in  the  Crown  to  adopt  any  other  course  of 
proceeding  "  :  and  see  Ex  parte  Milligan  (2),  where  it  was 
held  by  the  Supreme  Court  of  the  United  States  that  Congress 
could  not  invest  military  commissioners  with  jurisdiction  to 
try  citizens  for  offences  in  a  State  not  invaded  and  not  in 
rebellion,  and  in  which  the  Federal  Courts  were  open :  "  The 
invasion  must  be  real,  such  as  effectually  closes  the  Courts,  and 
deposes  the  civil  administration."  Keference  was  also  made 
to  the  separately  published  report  of  Beg.  v.  Nelson  (3) 
and  Beg.  v.  Eyre  (4),  and  to  the  case  of  Dr.  Eeinecke,  a 
gentleman  who  had  been  arrested  on  August  27  at  Ceres  in  the 
Cape  Colony  by  the  military  under  circumstances  similar  to 
those  of  the  petitioner.    The  Supreme  Court  at  Cape  Town 

(1)  (1786)  1  T.  R.  493;  1  R.  R.  257.        (3)  (LSOG)  ('ockbum's  Rep.  p.  69. 

(2)  (1866)  4  Wallace,  U.  S.  Rep.  2, 137.      (-1)  (1866)  Finlasou's  Rep.  74. 
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J.  C.      had  ordered  the  liberation  of  Dr.  Keinecke.    The  case  wask 
1901       reported  in  the  South  African  News  of  September  27. 
D.  F.  Marais, 

Exjparte.       j)^^^  j^S.    The  reasons  for  their  Lordships'  report  that  the 
petition  should  be  refused  were  delivered  by 

The  Lokd  Chancelloe.  This  was  a  petition  by  D.  F.. 
Marais  for  special  leave  to  appeal  against  a  decision  of  the- 
Courts  in  Cape  Colony  which  had  refused  to  release  him 
from  an  arrest  effected  by  the  military  forces  of  the  Crown 
on  August  15  last.  | 

It  appeared  sufficiently  from  the  petitioner's  own  petition,  as.  | 
well  as  the  documents  accompanying  it,  that  the  district  in. 
which  he  was  arrested,  and  the  district  to  which  he  was  removed 
(and  of  which  removal  he  also  complained),  was  a  district  which 
had  been  proclaimed  under  martial  law. 

The  petitioner  applied  to  the  Supreme  Court  complaining  of 
his  arrest  and  imprisonment,  and  on  September  12  last  the^ 
matter  of  the  petitioner's  arrest  was  brought  before  Buchanan  J. 
and  that  learned  judge,  after  hearing  the  matter,  made  the^ 
following  order : — 

"  In  the  Supreme  Court  of  the  Colony  of  the  Cape  of 
Good  Hope. 

"  Cape  Town,  Thursday,  12th  September,  1901. 

"  In  the  matter  of  the  petition  of  David  Fran9ois  Marais. 

"  Having  heard  Mr.  Currey,  with  him  Mr.  S.  Solomon,  for 
petitioner,  Mr.  Searle,  K.C.,  for  the  General  Officer  Com- 
manding Lines  of  Communication,  Cape  Town,  and  the  Hon- 
(  ourablethe  Attorney- General  Sir  James  Eose  Innes,  K.C.M.G.,, 

with  him  Mr.  Ward,  for  the  Colonial  Government,  upon 
petitioner's  application  for  his  immediate  liberation  and 
discharge,  and  having  read  the  order  granted  on  the  6th  instant,, 
calling  upon  the  gaoler  at  Beaufort  West  to  return  to  this. 
Court  the  authority  on  which  he  detains  petitioner : 

"  Having  also  read  the  further  affidavits  filed,  and  having, 
heard  the  return,  made  by  the  Attorney-General  verbally,, 
that  the  gaoler  who  has  the  custody  of  the  petitioner  holds 
him  as  an  officer  acting  under  the  authority  and  control 
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of  the  military  authorities  in  the  district  in  which  martial      J.  C. 

law  prevails :  i90i 

"It  is  ordered  that  the  said  application  be  and  the  same  is    f. Mai 

hereby  refused.  ^^'^ 
"  By  order  of  the  Court. 

"  J.  H.  Gately, 

"  Acting  Eegistrar." 

From  the  petitioner's  affidavit  it  appears  that  the  ground  of 
his  arrest  was  stated  in  an  affidavit  by  Major-General  Wynne, 
that  in  the  opinion  of  the  military  authorities  there  were 
military  reasons  that  the  petitioner  should  be  removed  and 
kept  in  custody. 

All  the  persons  arrested  were,  as  appeared  by  the  warrant 
under  which  they  were  arrested,  charged  with  contravening 
what  were  called  "  Martial  Law  Kegulations,"  which  regulations 
are  set  out  in  the  petitioner's  affidavit  as  follows  : — 

No.  14.    EebelHon,  Dealings  with  Enemy,  &c. 

"  Notice  is  hereby  given  that  from  and  after  the  22nd  April, 
1901,  all  subjects  of  His  Majesty  and  all  persons  residing  in 
Cape  Colony  who  shall  in  districts  thereof  in  which  martial 
law  prevails: — 

"  (1.)  Be  actively  in  arms  against  His  Majesty,  or 

"  (2.)  Directly  incite  others  to  take  up  arms  against  His 
Majesty,  or 

"  (3.)  Actively  aid  or  assist  the  enemy,  or 

**  (4.)  Commit  any  overt  act  by  which  the  safety  of  His 
Majesty's  forces  or  subjects  are  endangered, 
shall  immediately  on  arrest  be  tried  by  a  military  Court  con- 
vened by  authority  of  the  General  Commanding-in-Chief  of 
His  Majesty's  Forces  in  South  Africa,  and  shall  on  conviction 
be  liable  to  the  severest  penalties.  These  penalties  include 
death,  penal  servitude,  imprisonment  and  fine. 

"  Any  person  reasonably  suspected  of  such  offence  is  liable  to 
be  arrested  without  warrant,  or  sent  out  of  the  district,  to  be 
hereafter  dealt  with  by  a  miHtary  Court." 


Under  these  circumstances  their  Lordships  were  appealed  to 
A.  C.  3002.  3  I 
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J.  0.      to  give  special  leave  to  appeal,  and  Mr.  Haldane,  on  behalf  of 
1901      the  petitioner,  was  fully  heard  on  November  5  last. 
D.  F.  Marais,    The  only  ground  susceptible  of  argument  urged  by  the 
Ex  parte,    learned  counsel  was  that  whereas  some  of  the  Courts  were 
open  it  was  impossible  to  apply  the  ordinary  rule  that  where 
actual  war  is  raging  the  civil  Courts  have  no  jurisdiction 
to  deal  with  military  action,  but  where  acts  of  war  are  in 
question  the  military  tribunals  alone  are  competent  to  deal 
with  such  questions.' 

The  question  was  as  fully  argued  before  their  Lordships  by 
the  learned  counsel  as  it  could  have  been  argued  if  leave  to 
appeal  had  been  given,  and  their  Lordships  did  not  think  it 
right  to  suggest  any  doubt  upon  the  law  by  giving  special  leave 
to  appeal  where  the  circumstances  render  the  law  clear.  They 
are  of  opinion  that  where  actual  war  is  raging  acts  done  by  the 
military  authorities  are  not  justiciable  by  the  ordinary  tribunals, 
and  that  war  in  this  case  was  actually  raging,  even  if  their 
Lordships  did  not  take  judicial  notice  of  it,  is  sufficiently 
evidenced  by  the  facts  disclosed  by  the  petitioner's  own  petition 
and  affidavit. 

Martial  law  had  been  proclaimed  over  the  district  in  which 
the  petitioner  was  arrested  and  the  district  to  which  he  was 
removed.  The  fact  that  for  some  purposes  some  tribunals  had 
been  permitted  to  pursue  their  ordinary  course  is  not  conclusive 
that  war  was  not  raging.  That  question  came  before  the  Privy 
Council  as  long  ago  as  the  year  1830. 

In  Elphinstone  v.  Bedreechund  (1)  the  Supreme  Court  at 
Bombay  had  given  a  large  sum  as  damages  against  the  appel- 
lant for  the  seizure  of  certain  treasure  at  Poonah.  During  the 
time  of  the  seizure  no  actual  hostilities  were  carried  on  in  the 
immediate  neighbourhood  of  Poonah,  but  the  great  battle  of 
Kirkee  had  been  fought,  and  Poonah  had  been  taken  possession 
of  by  the  British  forces.  The  treasure  was  seized  on  July  17, 
1818.  At  Poonah  sorne  Courts  had  been  open  from  the  previous 
February,  and  it  was  argued  and  held  by  the  Bombay  Courts 
that  it  must  be  held  to  be  a  time  of  peace,  and  that  the  military 


(1)  1  Knapp,  P.  C.  316. 
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authorities  were  responsible  in  damages  for  seizure  of  the  J.  C. 
treasure.  i90i 

To  this  the  Attorney-General,  Sir  James  Scarlett,  replied,  d.j^.  Mabak^ 
that  a  military  commander  may  allow  the  usual  Courts  of  ^^^p^^^- 
justice  that  existed  in  the  country  before  the  invasion  to  con- 
tinue their  jurisdiction  upon  such  subjects  as  may  not  be 
reserved  for  the  consideration  of  the  commander ;  but  this  does 
not  deprive  the  commander  of  his  power,  or  free  the  country 
from  military  government. 

Lord  Tenterden  in  giving  judgment  said  :  "  We  think  the 
proper  character  of  the  transaction  was  that  of  hostile  seizure 
made,  if  not  flagrante,  yet  nondum  cessante  bello,  regard 
being  had  both  to  the  time,  the  place,  and  the  person,  and, 
consequently,  that  the  municipal  Court  had  no  jurisdiction  to 
adjudge  upon  the  subject,"  and  the  judgment  was  accordingly 
reversed. 

The  truth  is  that  no  doubt  has  ever  existed  that  where  war 
actually  prevails  the  ordinary  Courts  have  no  jurisdiction  over 
the  action  of  the  military  authorities. 

Doubtless  cases  of  difficulty  arise  when  the  fact  of  a  state 
of  rebellion  or  insurrection  is  not  clearly  established. 

It  may  often  be  a  question  whether  a  mere  riot,  or  dis- 
turbance neither  so  serious  nor  so  extensive  as  really  to  amount 
to  a  war  at  all,  has  not  been  treated  with  an  excessive  severity^ 
and  whether  the  intervention  of  the  military  force  was  neces- 
sary ;  but  once  let  the  fact  of  actual  war  be  established,  and 
there  is  an  universal  consensus  of  opinion  that  the  civil  Courts 
have  no  jurisdiction  to  call  in  question  the  propriety  of  the 
action  of  military  authorities. 

The  framers  of  the  Petition  of  Eight  knew  well  what  they 
meant  when  they  made  a  condition  of  peace  the  ground  of  the 
illegality  of  unconstitutional  procedure.  (1) 

(1)  [The  preamble  states  that  com-  such  souldiers  or  marriners  or  other 

missions  have  issued  under  the  Great  dissolute  persons  joyning  with  them"" 

Seal  "  by  which  certaine  persons  have  as  therein  mentioned,  "  and  by  such 

been  assigned  and  appointed  Com-  summary  course  and  order  as  is  agree- 

missioners  with  power  and  authoritie  able  to  martiall  lawe  and  as  is  used 

to  proceed  within  the  land  according  by  armies  in  tyme  of  warr  to  proceed 

to  the  justice  of  martiall  lawe  against  to  the  tryall  and  condemnacion  of 
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For  these  reasons  their  Lordships  advised  His  Majesty  to 
refuse  leave  to  appeal. 

Solicitors  for  petitioner :  Charles  Buss  ell  d  Go. 


such  oflfenders,  and  them  to  cause 
to  be  executed  and  putt  to  deatli 
according  to  the  lawe  martiall. 

"  By  pretext  whereof  ,some  of  your 
Majesties  subjects  have  been  by  some 
of  the  said  Commissioners  put  to 
death,  when  and  where,  if  by  the 
lawes  and  statutes  of  the  land  they 
had  deserved  death,  by  the  same 
lawes  and  statutes  alsoe  they  might 
and  by  no  other  ought  to  have  byn 
judged  and  executed." 

Also  that  offenders  have  escaped 
punishment  in  ordinary  course  of 
law  "uppon  pretence  that  the  said 
offenders  were  punishable  onelie  by 
martiall  lawe  and  by  authoritie  of 
such  commissions  as  aforesaid,  which 
commissions  and  all  other  of  like 
nature  are  wholly  and  directlie  con- 
trary to  the  said  lawes  and  statutes 
of  this  your  realme." 


The  two  concluding  prayers  of  the 
Petition  are  as  follows : — 

"And  that  the  aforesaid  commis- 
sions for  proceeding  by  martiall  lawe 
may  be  revoked  and  annulled.  And 
that  hereafter  no  commissions  of  like 
nature  may  issue  forth  to  any  person 
or  persons  whatsoever  to  be  executed 
as  aforesaid,  lest  by  colour  of  them 
any  of  your  Majesties  subjects  be 
destroyed  or  put  to  death  contrary 
to  the  lawes  and  franchise  of  the 
land." 

It  is  matter  of  historical  fact  that 
there  was  not  any  state  of  war  at 
the  times  and  places  of  the  acts 
complained  of.  The  words  "  time 
of  peace  "  are  familiar  in  the  Mutiny 
(now  Army  Annual)  Act,  but  do 
not  occur  in  the  Petition  of  Right. 
— F.  P.] 
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GEOEGE  WHITECHUECH,  LIMITED  .    Appellants;  h.l.(E.) 


Principal  and  Agent — Company — Secretary — Representations — Certification  of 

Transfer — Estoppel. 

In  permitting  its  secretary  to  certify  transfers  of  shares,  a  company  does 
not  authorize  the  secretary  to  do  more  than  give  a  receipt  for  certificates 
of  shares  which  are  actually  lodged  in  the  office.  If  the  secretary  gives  a 
receipt  or  an  acknowledgment  for  certificates  which  have  not  been  lodged, 
the  company  is  not  estopped  from  setting  up  the  true  facts. 

Transfers  of  shares  in  a  company  having  been  lodged  with  the  company's 
secretary  without  the  certificates  for  the  shares,  the  secretary  fraudulently 
certified  upon  the  transfers  that  the  certificates  for  the  shares  were  in  the 
company's  ofiice.  The  proposed  transferee  having  brought  an  action 
against  the  company  for  refusing  to  register  him  as  the  owner  : — 

Held  (Lord  Robertson  doubting),  that  the  company  was  not  estopped 
from  shewing  that  the  proposed  transferor  had  no  shares  to  transfer,  and 
that  the  action  would  not  lie. 

Grant  v.  Norway,  (1851)  10  0.  B.  665,  approved. 

Observations  upon  the  doctrine  of  estoppel  by  representation. 

The  following  statement  of  facts  is  taken  from  the  judgment 
of  Lord  Brampton. 

In  May,  1899,  the  Innox  Tannery  Company,  whose  tanning 
works  were  at  Longjumeau,  near  Paris,  was  indebted  to  the 
respondent  Cavanagh,  a  hide  merchant  in  Paris,  in  upwards  of 
14,000/.,  for  raw  hides  sold  and  delivered.  This  debt  had  been 
guaranteed  by  one  Baymond,  the  managing  director  of  the 
company,  whose  offices  were  in  Tokenhouse  Yard,  London. 
The  leather  manufactured  by  the  Innox  Company  was  for  the 
most  part  con&igned  to  the  appellant  company,  G.  Whitechurcli, 
Limited,  leather  merchants  at  Gentilly,  near  Paris,  for  sale  on 
commission,  that  company  making  advances  to  the  Innox 
Company  on  such  goods  to  the  amount  of  80  per  cent,  of  their 
invoiced  value.  The  registered  office  of  the  Whitechurch 
Company  in  Ijondon  was  in  the  same  house  as  Eaymond's, 
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H.  L.  (E.)   and  a  clerk  of  Eaymond,  named  Wells,  was  on  his  recom- 
1901      mendation  appointed  secretary. 

Geoegb  Having  become  dissatisfied  with  the  conduct  of  the  Innox 
CTUECH,  Company  respecting  his  debt,  Cavanagh,  on  May  23,  1899, 
Limited  lodged  against  the  goods  and  moneys  of  that  company  (as  well 
Cavanagh.  those  on  their  own  premises  as  those  in  the  possession  of  the 
Whitechurch  Company  for  sale)  a  French  legal  process  called 
an  "  opposition,"  which  operated  as  an  attachment,  stopping, 
so  long  as  it  existed,  all  dealing  with  the  property  affected  by 
it.  Knowledge  of  this  step  was  telegraphed  by  Mr.  G.  White- 
church  to  Eaymond  in  London,  who,  with  a  view  to  bring 
about  a  withdrawal  of  it,  had  an  interview  with  Cavanagh  in 
Paris  on  May  27,  when  he  arranged  the  heads  of  a  proposed 
agreement  between  Cavanagh,  the  Innox  Company,  and  him- 
self for  the  withdrawal  of  the  opposition,  on  terms  that  the 
Whitechurch  Company  should  pay  over  to  Cavanagh  from  time 
to  time,  in  part  discharge  of  his  debt,  one-half  of  the  80  per 
cent,  of  the  advances  which,  under  their  existing  arrangements, 
were  payable  to  the  Innox  Company,  and  that,  for  ensuring  to 
Cavanagh  the  remainder  of  his  debt,  Eaymond  should  deliver 
to  him  10,350  shares  in  the  appellant  company.  This  arrange- 
ment, however,  was  made  subject  to  the  acquiescence  of  the 
Whitechurch  Company,  without  which  it  was  to  be  a  nullity. 

It  is  worthy  of  note  that  as  regards  the  shares  it  was 
stipulated  that  they  should  be  represented  by  "a  certified 
transfer  "  of  1100  preference  "shares,"  described  in  the  agree- 
ment by  specific  numbers,  and  *'  a  certified  transfer  "  of  9250 
ordinary  shares,  similarly  described.  A  meeting  in  Paris  on 
Wednesday,  May  31,  was  appointed  to  complete  this  agree- 
ment. It  was  further  arranged  with  Eaymond  that  the  certifi- 
cates for  those  shares  should  be  forthcoming  on  that  day. 
Cavanagh,  in  his  evidence,  stated  that  Eaymond  promised  to 
send  him  the  transfer  for  the  shares,  with  the  certificates  for 
them,  by  that  time ;  ,and  Mr.  C.  Smith,  Cavanagh's  London 
solicitor,  who  attended  the  meeting  on  his  behalf,  deposed  that 
before  leaving  London  for  Paris  on  the  29th  he  saw  and 
arranged  with  Eaymond  that  he  should  hand  to  him  the 
"  original  certificates  "  in  order  that  he  might  take  them  with 
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him.  Smith  endeavoured  to  make  it  appear  that  by  "  original 
certificates "  he  meant  the  "  original  transfers " ;  but  he 
ultimately  admitted  that  he  appreciated  the  difference  between 
a  certified  transfer  and  a  certificate  for  shares,  and  that  the 
latter  were  to  be  furnished  to  him,  so  that  he  might  be  in  a 
position  to  produce  them  in  Paris,  and  never  supposed  he  would 
have  to  deal  with  certified  transfers  at  all.  Neither  certificated 
transfers  nor  share  certificates,  however,  were  furnished  either 
to  Cavanagh  or  Smith ;  but,  on  calling  on  the  morning  of 
Tuesday,  May  30,  at  the  offices  of  Mr.  Maugham,  Eaymond's 
solicitor  in  Paris,  they  learned  from  that  gentleman  that  he 
had  that  morning  received  by  post  from  Eaymond  certified 
transfers  of  the  shares  (which  he  produced)  without  any  share 
certificates. 

The  certified  transfers  were  two  in  number^ — the  1100  pre- 
ference shares  were  comprised  in  one,  the  9250  ordinary  shares 
in  tlje  other.  Each  set  of  shares  was  described  by  specific 
numbers.  Each  transfer  purported  to  be  a  transfer  by  Eaymond 
to  Cavanagh,  and  each  was  dated  May  29,  1899,  and  signed 
and  sealed  by  Eaymond,  and  attested  by  Wells.  In  the  margin 
of  each  transfer  was  the  certification  in  question.  On  that  of 
the  preference  shares  it  was  as  follows  : — 

"  Coupon  for  1100  preference  shares  in  the  company's  office. 

"  George  Whitechurch,  Limited," 
[Affixed  by  rubber  stamp.] 
"  Eichard  G.  Wells,  secretary." 
[In  Wells'  handwriting.] 

On  Fthat  of  the  ordinary  shares,  it  was  similar  in  words 
with  Ithe  substitution  of  "  9250  ordinary "  instead  of  "  1100 
preference."  Later  the  same  day  Cavanagh  and  Smith  called 
on  Mr.  George  Whitechurch,  who  was  the  company's  managing 
director,  and  told  him  they  had  seen  the  certified  transfers, 
and  that  Maugham  had  expressed  his  opinion  that  they  were 
in  order.  Whitechurch  said  he  had  heard  from  Eaymond 
and  knew  all  about  it  (evidently  referring  to  a  letter  of 
May  29, "1899,  from  Eaymond  to  himself),  and  as  regarded 
the  certified  transfers  he  said,  they  would  be  all  in  order  if 
he  was  satisfied  that  the  signatures  on  them  were  the  genuine 
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signatures  of  the  secretary."  Then,"  said  Smith,  "  I  put  it 
to  him  expressly,  if  he  required  the  original  certificates  or  scrip 
to  be  annexed  to  the  certificate,  the  appointment  for  the  next 
day  would  have  to  go  off  "  ;  he  replied,  "  I  shall  be  quite  satis- 
fied if  it  is  Wells'  signature."  No  transfers  were  shewn  to 
Whitechurch  on  that  day,  and  the  letter  above  referred  to  was 
not  calculated  to  excite  any  suspicion  in  his  mind.  On  the 
following  morning,  May  31,  the  meeting  appointed  for  executing 
the  agreement  was  held,  when  Mr.  Whitechurch  was  present, 
but  only  for  the  purpose  of  giving  his  acquiescence,  if  after 
seeing  the  certified  transfers  he  found  they  were,  on  the  face 
of  them,  in  order.  There  was  no  question  as  to  the  willing- 
ness of  Cavanagh  to  sign  it.  The  great  object  was  to  get 
Whitechurch  to  sign  his  acquiescence,  though  he  was  not  a 
party  to  the  agreement. 

Cavanagh's  account  of  this  meeting  was  as  follows :  Mr. 
Maugham  produced  the  certified  transfers ;  Mr.  Whitechurch 
looked  at  them,  and,  having  done  so,  said  they  were  all  right, 
and  addressing  him  (Cavanagh),  "and  all  you  have  to  do  is 
to  give  the  certificates  to  me,  and  I  shall  send  them  to  London 
and  you  will  get  the  fresh  certificates."  The  agreement  was 
then  signed  by  the  parties  to  it,  and  Whitechurch  signed  his 
acquiescence.  Subsequently  the  transfers  were  signed  by 
Cavanagh  as  transferee,  and  he  took  possession  of  them. 

He  then  withdrew  his  "  opposition  "  and  sent  the  transfers 
to  the  Whitechurch  office  in  London  for  registration  and  the 
issue  of  new  certificates.  These  were  refused  upon  the  ground 
that  Kaymond  was  not  the  registered  owner  of  the  shares,  and 
that  the  old  certificates  had  not  been  produced  for  cancellation 
as  required  by  the  articles  of  association  of  the  company.  For 
this  refusal  this  action  was  commenced. 

The  action  was  by  Cavanagh  against  the  company,  claiming 
damages  for  falsely  representing  to  him  that  Eaymond  was  the 
registered  holder  of  the  shares,  and  that  he  held  them  in  his 
own  right  free  from  incumbrance,  and  that  he  was  able  to 
transfer  them  to  the  plaintiff. 

At  the  trial  before  Bigham  J.  the  jury  found  that  it  was  in 
the  ordinary  course  of  Wells'  business  as  secretary  to  certify 
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transfers ;  that  Wells  by  so  certifying  represented  to  the   H.  L,  (E.) 
plaintiff  that  the  company  held  the  certificates  relating  to  the  1901 
shares  numbered  in  the  transfers,  and  that  the  certificates  were 
in  the  name  of  Eaymond ;  that  Wells  made  the  representation 
fraudulently  and  in  the  supposed  interest  of  the  company  for 
the  benefit  of  both  Eaymond  and  the  company ;  that  he  made  Cavanagh 
it  in  order  to  induce  the  plaintiff  to  alter  his  position  to  his 
detriment,  and  that  the  plaintiff  did  in  consequence  alter  his 
position  to  his  detriment.    The  jury  also  found  that  White- 
church  "  allowed  the  plaintiff  to  think  it  was  all  right  in  order 
to  induce  the  plaintiff  to  withdraw  the  *  opposition.'  " 

Bigham  J.  (to  whom  the  assessment  of  damages  was  by 
agreement  left)  entered  judgment  for  the  plaintiff  for  8325Z. 
The  Court  of  Appeal  (A.  L,  Smith,  Collins,  and  Komer  L.J  J.) 
affirmed  this  decision  on  the  ground  that  the  company  was 
estopped  by  the  representations  made  by  Wells  and  by  White- 
church  from  setting  up  the  true  facts  as  to  the  shares. 

The  company  brought  the  present  appeal. 


March  1, 11.  Lawson  Walton^  K,C.,  and  SwinfenEady,  K,G, 
{William  Wills  with  them),  for  the  appellants.  A  company 
by  certifying  a  transfer  does  not  warrant  any  title  in  the  trans- 
feror, and  is  not  estopped  from  shewing  that  he  has  no  title : 
Bishop  V.  Balkis  Consolidated  Co.,  Ld.  (1)  A  principal  is  not 
liable  in  an  action  of  deceit  for  the  unauthorized  and  fraudulent 
act  of  an  agent,  committed,  not  for  the  benefit  of  the  principal, 
but  for  the  agent's  own  purposes  :  British  Mutual  Baching  Co. 
V.  Charnwood  Forest  By.  Co.  (2)  Here  the  jury  found  that 
the  secretary's  fraud  was  committed  for  the  benefit  of  the 
company,  but  there  was  no  evidence  to  support  that  finding. 
The  secretary  of  a  company  has  no  authority  to  make  a  false, 
still  less  a  fraudulent,  representation  about  a  transfer,  and 
cannot  bind  his  principals  by  so  doing.  On  this  principle  the 
master  of  a  ship,  who  signs  a  bill  of  lading  for  goods  which 
have  not  been  shipped,  does  not  make  the  owner  responsible 
to  one  who  has  made  advances  upon  the  bill :   Grant  v. 


(1)  (1890)  25  Q.  B.  D.  77,  512. 


(2)  (1887)  18  Q.  B.  D.  714. 
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H.  L.  (E.)   Norway,  (1)    So  in  the  case  of  a  wharfinger's  servant  who- 
1901       signs  a  receipt  acknowledging  that  wheat  has  been  delivered 
George         t^e  wharf  when  it  has  not :  Coleman  v.  Biches.  (2)  These 
oiUECH  ^^^^  scope  of  the  agent's  authority. 

Limited       [They  also  contended  that  no  estoppel  arose  upon  White- 
Cavanagh.  church's  own  representations.] 

Bufus  Isaacs,  K.G.,  and  Lorence  Byland,  for  the  respondent-  ' 
A  principal  is  responsible  for  the  wrong  or  fraud  of  his  agent 
if  committed  in  the  course  of  his  employment  and  for  the 
benefit  of  the  principal :  MacJcay  v.  Commercial  Bank  of  New 
Brunswick.  (3)  The  principal  may  not  have  authorized  the 
particular  act,  but  he  has  put  the  agent  in  his  place  to  do  that 
class  of  acts  :  Barwick  v.  English  Joint  Stock  Bank.  (4)  The 
particular  act  may  not  be  for  the  principal's  benefit,  but  it  is- 
for  the  principal's  benefit  to  have  an  agent  to  do  that  class  of 
acts.  In  this  sense  the  finding  of  the  jury  that  the  secretary's 
fraud  was  done  for  the  company's  benefit  is  well  founded. 

[They  cited  Limpus  v.  London  General  Omnibus  Co.  (5)  and 
Carr  v.  London  and  North  Western  By,  Co,  (6),  and  also  con- 
tended that  the  company  was  estopped  by  "Whitechurch's. 
statements.] 
Lawson  Walton^  K.C.,  in  reply. 

The  House  took  time  for  consideration. 

Aug.  5.  Eael  of  Halsbuey  L.C.  My  Lords,  I  am  abouit 
to  read  the  judgment  of  my  noble  and  learned  friend  Lord 
Macnaghten,  in  which  I  entirely  concur. 

LoED  Macnaghten  (as  read  by  the  Lord  Chancellor).  My 
Lords,  this  case  has  been  argued  very  fully  and  very  ably. 
Many  interesting  points  have  been  discussed,  most  of  which,  I 
am  happy  to  think,  are  not  at  all  necessary  for  the  determination 
of  the  matter  in  hand.  The  real  question  may  be  stated  very 
shortly :  Has  the  appellant  company,  George  Whitechurch,. 

(1)  10  C.  B,  665.  (4)  (1867)  L.  K.  2  Ex.  259,  265. 

(2)  (1855)  16  C.  B.  104.  (5)  (1862)  1  H.  &  C.  526. 

(3)  (1874)  L.  R.  5  P.  C.  394.  (6)  (1875)  L.  R.  10  C.  P.  307,  317. 
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Limited,  incurred  any  and  if  any  what  HabiKty  by  reason  of 
representations  made  by  its  secretary,  Kichard  G.  Wells,  in 
London,  and  by  its  managing  director,  George  Whitechurch, 
in  Paris  ? 

The  claim  as  originally  presented  was  founded  on  alleged  mis- 
representation by  the  company.  The  action,  however,  was 
treated  by  the  Court  of  Appeal  and  by  the  learned  counsel  for 
the  respondent  at  your  Lordships'  bar  as  an  action  to  recover 
damages  from  the  company  for  refusing  to  place  the  respondent 
Cavanagh  upon  its  register  of  shareholders.  It  was  held  by 
the  Court  of  Appeal,  and  it  was  strenuously  argued  at  the  bar, 
that  the  appellant  company  was  estopped  by  the  representations 
of  Wells  and  Whitechurch  from  denying  Cavanagh's  right  to 
be  placed  on  the  register. 

I  quite  agree  with  the  Master  of  the  Eolls  in  thinking  that  it 
is  necessary  to  keep  the  two  alleged  estoppels  distinct,  and  to 
deal  with  them  separately. 

Whatever  difficulty  there  may  be  in  ascertaining  the  precise 
scope  and  effect  of  the  representations  made  by  Whitechurch, 
there  can  be  no  doubt  as  to  the  scope  and  effect  of  the  repre- 
sentations made  by  Wells.  They  are  in  writing  and  in  a 
common  form.  There  can  be  no  question  as  to  the  meaning  of 
the  written  words,  except  perhaps  in  regard  to  one  point,  which 
in  the  view  I  take  of  the  case  is  not  material. 

It  seems  that  one  Kaymond  had  undertaken  to  transfer  to 
Cavanagh  by  way  of  security  a  large  number  of  shares  in 
George  Whitechurch,  Limited,  which  were  of  considerable 
value.  On  May  29,  1899,  at  Kaymond's  bidding,  Wells,  the 
secretary  of  the  company,  certified  two  transfers,  one  of  1100 
preference  shares  and  the  other  of  9250  ordinary  shares  in  the 
company.  The  shares  were  each  11.  shares  fully  paid,  and 
worth  about  155.  apiece.  The  transfers  were  executed  by 
Eaymond  as  transferor.  They  were  intended  to  be  executed  by 
Cavanagh,  who  was  named  as  transferee.  The  certification  on 
the  transfer  of  the  preference  shares  was  in  these  words : 
"  Coupon  for  llOOZ.  preference  shares  in  the  company's 
office.  George  Whitechurch,  Limited,  Eichard  G.  Wells, 
Secretary." 
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The  certification  on  the  transfer  of  the  ordinary  shares 
was  in  similar  terms.  It  was  common  ground  that  the  word 
"  coupon  "  stood  for  "  certificate  "  or  "  certificates,"  and  it  was 
not  disputed  that  the  certification  was  a  representation  that 
there  had  been  lodged  in  the  company's  office  certificates  for 
the  shares  specified  in  the  bodies  of  the  transfers,  such  certifi- 
cates being  either  in  the  name  of  Eaymond  himself,  as  registered 
owner,  or  in  the  names  of  registered  owners  who  had  executed 
in  favour  of  Eaymond  transfers  which  had  been  lodged  with 
the  certificates.  In  the  present  case  the  jury  found  that  the 
certification  given  by  Wells  imported  that  the  shares  in  ques- 
tion were  standing  in  Eaymond 's  own  name.  It  was  contended 
that  this  finding  was  not  supported  by  the  language  of  the 
certification  or  by  anything  in  the  evidence.  In  my  opinion 
the  point  is  immaterial. 

It  turned  out  that  no  certificates  had  been  lodged  in  the 
company's  office  by  Eaymond,  nor  were  any  certificates  ever 
forthcoming  to  answer  the  transfers  which  Eaymond  had 
executed.  As  far  as  Eaymond  was  concerned,  the  whole  thing 
was  a  fraud.  Wells  was  Eaymond's  secretary  and  servant  as 
well  as  secretary  to  the  company.  He  was  Eaymond's  instru- 
ment in  carrying  out  the  fraud.  He  lied  purposely  for  Eaymond's 
benefit.  The  jury  have  found  that  Wells  joined  in  the  fraud 
for  the  benefit  of  the  company  as  well  as  for  the  benefit  of 
Eaymond.  There  is  not,  however,  a  shadow  of  evidence  to 
support  this  conclusion.  The  finding,  so  far  as  the  company  is 
concerned,  must  be  disregarded.  It  only  shews  how  little  the 
jury  appreciated  the  facts  of  the  case. 

Then  comes  the  question.  Is  the  company  bound  by  the 
representations  of  their  secretary  ?  That  must  depend  upon 
what  authority  the  secretary  had  or  was  held  out  as  having. 

Now,  the  duties  of  a  company's  secretary  are  well  understood. 
They  are  of  a  Hmited  and  of  a  somewhat  humble  character. 
"A  secretary,"  said  Lord  Esher,  "is  a  mere  servant.  His 
position  is  that  he  is  to  do  what  he  is  told,  and  no  person  can 
assume  that  he  has  any  authority  to  represent  anything  at  all  "  : 
Barnett  v.  South  London  Tramways  Co,  (1)  In  the  present 
(1)  (1887)  18  Q.  B.  D.  817. 
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case  the  secretary  was  not  even  in  the]  pay  of  the  company,  at 
least  not  directly.  The  company,  it  seems,  was  provided  with 
an  office  and  a  secretary  too  for  50Z.  a  year  by  another  company, 
which  appears  to  have  been  tinder  Kaymond's  control  and 
management. 

No  doubt  the  practice  of  certifying  transfers  is  a  convenient 
one.  It  facilitates  dealing  in  shares  on  the  Stock  Exchange, 
and  so  tends  indirectly  to  increase  the  value  of  shares  as  a 
marketable  commodity.  But  in  permitting  its  secretary  to 
certify  transfers  it  cannot  be  supposedjthat  a  company  authorizes 
the  secretary  to  do  more  than  to  give  a  receipt  for  certificates 
which  are  actually  lodged  in  the  office.  I  cannot  think  that  a 
company  is  estopped  by  the  certification  of  its  secretary  if  he 
gives  a  receipt  or  an  acknowledgment  for  certificates  which 
have  not  been  lodged  with  him.  If  authority  be  wanted  for 
this  proposition,  it  seems  to  me  that  there  is  ample  authority 
to  be  found  in  the  case  of  Grant  v.  Norway.  (1)  Grant  v. 
Norway  (1)  was  a  much  stronger  case  than  the  present.  There 
it  was  held  that  a  shipowner  is  not  bound  by  bills  of  lading 
signed  by  the  master  for  goods  not  received  on  board.  The 
Court  declared  that  it  could  not  "  discover  any  ground  upon 
which  a  party  taking  a  bill  of  lading  by  indorsement  would  be 
justified  in  assuming  that"  the  master  "had  authority  to  sign 
such  bills  whether  the  goods  were  on  board  or  not."  Having 
regard  to  the  authority  which  the  master  undoubtedly  possesses, 
and  the  important  part  which  bills  of  lading  play  in  the  com- 
merce of  the  country,  there  was  much  to  be  said  in  favour  of 
an  opposite  view.  It  was  argued  in  Grant  v.  Norioay  (1)  that 
the  doctrine  for  which  the  shipowner  was  contending  would  go 
far  to  destroy  the  negotiability  of  bills]  of  lading,  and  that  as 
the  master  had  an  unlimited  authority  to  sign  bills  for  goods 
received,  and  was  for  some  purposes  regarded  as  the  general 
agent  of  the  owner,  it  was  but  just  that  the  owner  should  be 
responsible  if  the  master  exceeded  his  authority  or  deceived 
third  persons.  But,  for  all  that,  the  principle  of  the  decision 
was  accepted  in  Coleman  v.  Biches  (2),  and  the  decision  itself 
has  been  recognised  in  this  House  as  sound  law :  McLean  v. 
(1)  10  C.  B.  665.  (2)  16  C.  B.  104. 
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Fleming  (1) ;  and  the  commerce  of  the  country  has  not  suffered 
nor  has  the  credit  of  bills  of  lading  been  impaired  in  consequence. 

There  is  a  marked  difference  between  a  certificate  and  a 
certification.  A  certificate  is  under  the  seal  of  the  company. 
By  the  Companies  Act,  1862,  a  certificate  is  made  prima 
facie  evidence  of  title.  If  faith  were  not  given  to  the  solemn 
assertions  of  a  company  under  its  common  seal,  "it  would,"  as 
Lord  Cairns  observed  in  Burkinshaw  v.  Nicolls  (2),  "paralyze 
the  whole  of  the  dealings  with  shares  in  public  companies."  A 
certification  stands  on  a  different  footing  altogether.  Transfers 
are  never  certified  under  the  company's  seal.  There  is  no  obli- 
gation on  a  company  to  certify  transfers  at  all.  The  certification 
is  not  passed  by  the  directors  or  brought  before  the  board.  A 
certification,  in  fact,  is  only  required  for  a  temporary  purpose, 
to  meet  the  exigencies  of  business  on  the  Stock  Exchange, 
which  has  stated  days  and  fixed  periods  for  the  different  stages 
of  a  business  transaction  intended  to  be  carried  out  under  its 
rules.  In  dealings  in  shares  not  under  the  rules  of  the-  Stock 
Exchange,  a  certification  is  really  out  of  place.  In  such 
dealings,  in  the  case  of  a  purchase,  the  price  would  only  be 
paid  in  exchange  for  the  transfer  and  share  certificate  on  the 
completion  of  the  transaction,  and  not  before. 

Still  less  would  a  certification  be  required  if  the  shares  were 
merely  intended  to  form  a  security.  A  good  equitable  charge 
may  be  created  by  the  deposit  of  certificates,  and,  if  the  certifi- 
cates happened  to  include  shares  which  were  not  intended  to 
be  the  subject  of  the  security,  there  would  be  no  very  great 
difficulty  in  defining  the  extent  of  the  proposed  charge  in  the 
memorandum  of  deposit. 

It  seems  to  me  that  it  would  be  most  unreasonable  in  any 
case,  whether  the  transaction  takes  place  on  the  Stock  Exchange 
or  not,  to  hold  a  company  estopped  by  the  certification  of  its 
secretary  if  the  secretary  certifies  a  transfer  without  having 
received  the  certificates.  The  supposed  estoppel,  therefore, 
founded  on  Wells'  certification,  in  my  opinion,  fails  altogether ; 
and  for  the  same  reason  the  case  founded  on  alleged  misrepre- 
sentation by  the  company  fails  also. 

(I)  (1871)  L.  R.  2  H.  L.,  Sc.  128.  (2)  (1878)  3  App.  Cas.  1017. 
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I  now  come  to  the  estoppel  founded  on  representations  made 
by  George  Whitechurch. 

The  position  of  the  parties  was  this  :  Cavanagh  dealt  in  raw 
hides ;  George  Whitechurch,  Limited,  were  leather  merchants. 
There  was  an  English  company  called  the  Innox  Tannery, 
Limited,  which  had  a  tan-yard  near  Paris,  not  very  far  from 
the  place  of  business  of  the  Whitechurch  Company.  The 
Innox  Company  was  in  the  habit  of  buying  hides  from 
Cavanagh,  and  consigning  them  when  tanned  to  George 
Whitechurch,  Limited,  for  sale,  receiving  an  advance  of  80  per 
cent,  on  the  invoice  value.  The  Innox  Company,  which  prac- 
tically was  Eaymond  under  another  name,  became  largely 
indebted  both  to  Cavanagh  and  George  Whitechurch,  Limited. 
George  Whitechurch,  Limited,  seem  to  have  had  some  security ; 
Cavanagh  apparently  had  none.  Cavanagh  kept  pressing  for 
payment.  In  May,  1899,  Eaymond  made  an  arrangement  with 
Cavanagh  for  the  liquidation  of  his  debt  by  a  series  of  bills 
for  5001.  each,  accepted  by  the  Innox  Company,  indorsed  by 
Eaymond,  and  falling  due  in  weekly  succession.  The  first  two 
bills  fell  due  and  were  dishonoured.  The  next  step  of  import- 
ance was  that  Cavanagh,  thinking  that  he  was  being  tricked, 
obtained  from  the  French  Courts  a  process  known  as  an 
"  opposition,"  together  with  a  "  protective  seizure."  The 
effect  of  such  a  process  is  to  lay  an  embargo  on  the  debtor's 
business,  without,  however,  giving  the  creditor  who  obtains  it 
any  priority.  Then  Eaymond  undertook  to  carry  out  another 
arrangement  which  had  been  suggested  or  proposed  when  the 
two  bills  were  dishonoured.  He  agreed  to  give  Cavanagh  as 
security  shares  in  George  Whitechurch,  Limited,  to  the 
nominal  value  of  10,350Z.,  and  it  was  part  of  the  arrangement 
that  George  Whitechurch,  Limited,  should  in  future  pay  half 
of  their  advances  on  consignments  from  the  Innox  Company  to 
Cavanagh  until  his  debt  was  liquidated. 

George  Whitechurch,  of  course,  was  anxious  to  see  the 
"  opposition  "  removed,  and  ready  to  fall  in  with  the  proposed 
arrangement  if  the  matter  was  put  on  a  satisfactory  footing 
that  promised  continuance  of  the  business.  A  formal  deed  was 
to  be  drawn  up  between  the  Innox  Company,  Eaymond,  and 
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Cavanagh ;  and  George  "Whitechurch  was  to  add  his  signature 
in  order  to  testify  the  acquiescence  of  his  company  in  the 
arrangement.  That  being  the  position  of  affairs,  we  now  come 
to  the  two  meetings  on  the  30th  and  31st  of  May,  1899,  at 
which  representations  are  said  to  have  been  made  by  George 
Whitechurch  which  created  an  estoppel  against  his  company. 
The  interviews  took  place  between  Cavanagh,  his  sohcitor, 
Mr.  Charles  James  Smith  (of  the  firm  of  Smith  &  Hudson, 
Mincing  Lane,  London),  and  Mr.  George  Whitechurch.  Other 
persons  were  present,  but  it  is  not  necessary  to  mention  them. 
Eaymond  was  not  present.  He  ought  to  have  handed  to 
Smith,  or  brought  over  or  sent  over,  the  certificates  of  the 
shares  which  he  had  promised  to  give  in  security.  Instead  of 
that,  he  sent  to  Mr.  Maugham,  who  was  his  solicitor  in  Paris, 
the  two  certified  transfers  to  which  I  have  already  referred. 
Mr.  Maugham  received  them  by  post  on  the  morning  of 
May  30.  He  explained  to  Cavanagh  and  also  to  Smith,  who 
probably  knew  quite  as  much  about  certified  transfers  as  he 
did,  that  certified  transfers  were  recognised  on  the  Stock 
Exchange,  and  that  by  the  rules  of  the  Stock  Exchange 
payment  was  made  on  the  production  of  a  certified  transfer. 
Then  the  parties  adjourned  to  the  office  of  George  Whitechurch, 
Limited.  The  certified  transfers  were  not  produced  on  that 
occasion.  But  they  were  mentioned,  and  Whitechurch  said 
that  he  knew  all  about  it,  and  that  it  was  all  right,  and  that  he 
was  satisfied.  Whitechurch  had  that  morning  received  a  letter 
from  Eaymond,  stating  that  he  had  sent  to  Maugham  certified 
transfers  of  preference  and  ordinary  shares  which  ought  to 
make  Cavanagh  quite  safe,  and  that  he  had  to  get  them  from 
his  family  and  intimate  friends  who  held  them.  There  was 
nothing  in  the  letter  calculated  to  excite  suspicion  in  the  mind 
of  Whitechurch,  and  it  seems  to  me  that  he  was  quite  justified 
in  saying  what  he  did  at  the  interview  on  the  30th  on  the 
strength  of  Eaymond's  letter.  Smith  says  :  "I  put  it  to  him 
expressly,  if  he  required  the  original  certificates  to  be  annexed 
to  the  certificate" — meaning,  I  suppose,  the  transfers — "the 
appointment  for  the  next  day  would  have  to  go  off.  He  said, 
*  I  shall  be  quite  satisfied  if  it  is  Wells'  signature.'  " 
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The  interview  of  the  31st  is  more  important.  It  took  place 
at  the  office  of  a  gentleman  who  was  Cavanagh's  French 
counsel,  and  who  read  over  the  deed  of  arrangement  which  he 
had  drawn  up  in  the  interval.  Here  the  certified  transfers 
were  produced,  and  George  Whitechurch  looked  at  them. 
There  is  a  dispute  about  what  he  said  and  what  Smith  said. 
Whitechurch  and  Smith  contradict  each  other  undoubtedly. 
Of  the  two,  I  am  disposed  to  think  that  Whitechurch  was 
probably  more  accurate  in  his  recollection,  because  Smith  in 
his  correspondence  (which  is  in  evidence)  on  more  than  one 
occasion  gives  a  very  inaccurate  account  of  transactions  which 
had  only  recently  occurred,  and  which  ought  to  have  been  fresh 
in  his  recollection.  I  do  not  think  the  contradiction  is  at  all 
material,  because  it  seems  to  me  that  the  respondent's  case 
fails,  whether  you  take  the  account  that  Smith  gives,  or  the 
finding  of  the  jury,  or  the  interpretation  which  the  Court  of 
Appeal  placed  upon  that  finding.  Smith  says  :  "  Mr.  White- 
church looked  at  the  transfers  and  said,  *  Yes,  these  transfers 
are  in  order.  The  secretary,  I  see,  has  certified  them.  Mr. 
Cavanagh  will  sign  this ;  send  them  back  to  London,  and  fresh 
certificates  will  then  be  signed  and  sent  to  Mr.  Cavanagh.'  .  .  . 
I  said,  *  Mr.  Whitechurch,  if  there  is  any  doubt  about  it,  let 
this  appointment  go  off,  and  we  will  have  these  certificates 
attached.'  "  That  is  Smith's  statement.  The  jury  found  that 
George  Whitechurch  "  allowed  the  plaintiff  to  think  it  was 
all  right  in  order  to  induce  the  plaintiff  to  withdraw  the 
*  opposition.'  "  It  is  not  very  clear  what  the  jury  really  meant. 
The  Master  of  the  Eolls  thinks  they  meant  to  say  that  White- 
church represented  that  "  the  certified  transfers  were  as  good 
as  transfers  plus  certificates."  ColHns  L.J.  held  that  the  jury 
meant  that  Whitechurch  led  Cavanagh  to  believe  that  nothing 
more  was  required  by  the  company  to  entitle  the  plaintiff  to 
receive  a  certificate  giving  him  the  right  to  be  registered  as  the 
transferee  of  the  shares." 

My  Lords,  I  must  confess  I  am  utterly  at  a  loss  to  see  any 
ground  upon  which  an  estoppel  can  be  raised  against  the 
company.  To  begin  with,  what  authority  had  George  White- 
church to  make  any  representation  in  regard  to  these  certified 


H.  L.  (E.) 
1901 

George 
White- 

CHUECH, 

Limited 

V. 

Cavanagh, 

Lord 
Macuaghten, 


130 


HOUSE  OF  LOKDS 


[1902] 


H.  L.  (E.) 

1901 


Geokge 
White- 
church, 
Limited 

V. 

Oavanagh. 

Lord 
Macnaghten. 


transfers  which  could  bind  the  company?  He  was  no  doubt 
the  managing  director.  The  commercial  business  of  the  com- 
pany was  entrusted  to  him.  But  nobody  can  suppose  that  this 
was  commercial  business.  I  put  that  aside.  Then  I  have 
always  understood  that  a  representation  to  bind  anybody  as  an 
estoppel  must  be  a  representation  of  an  existing  fact,  or  rather 
a  representation  as  to  some  fact  alleged  to  be  in  existence,  and 
must  not  consist  of  promises  de  future.  What  was  it  that 
"Whitechurch  represented  as  an  existing  fact  ?  That  Wells  was 
the  secretary  of  the  company,  and  that  the  certification  on  the 
transfers  was  signed  by  him  ?  Well,  that  was  perfectly  true. 
That  Wells  had  actually  received  the  necessary  certificates  ?  It 
is  absurd  to  suppose  that  Whitechurch  was  asked  to  guarantee 
that.  He  had  no  reason  to  doubt  Wells'  honesty,  and  naturally 
took  it  for  granted  that  Wells  would  not  have  given  a  receipt 
for  that  which  he  had  not  received.  The  Master  of  the  Kolls 
seems  to  think  that  the  representation  attributed  to  White- 
church was  a  representation  to  the  effect  that  the  company  or 
the  board  of  directors  would  act  on  the  certified  transfer  with- 
out requiring  anything  more.  That  seems  to  be  the  view  of 
Collins  L.J.  also.  That  is  not  a  representation  of  an  existing 
fact.  If  it  is  anything  it  is  a  promise  de  futuro,  which  cannot 
be  an  estoppel. 

The  doctrine  of  estoppel  by  representation  is  a  very  old  head 
of  equity.  It  has  been  discussed  not  unfrequently  in  this 
House,  notably  in  the  case  of  Jorden  v.  Money  (1),  to  which 
Lord  Selborne  was  constantly  in  the  habit  of  referring.  It  is 
founded  upon  a  broad  principle  which  enters  so  deeply  into  the 
ordinary  dealings  and  conduct  of  mankind  that  I  sometimes 
rather  doubt  whether  any  great  advantage  is  to  be  gained  by 
endeavouring  to  reduce  it  to  rules  such  as  those  which  have 
been  formulated  in  the  case  of  Garr  v.  London  and  North 
Western  By,  Co.  (2)  Perhaps  some  of  the  difficulties  which 
have  gathered  round  the  present  case  have  come  from  clinging 
to  rules  rather  than  attending  to  principles. 

There  are  two  points  which  seem  to  me  to  be  material,  and 
which  I  think  the  learned  judges  in  the  Court  of  Appeal  have 
(1)  (185i)  5  H.  L.  C.  185.  (2)  L.  E.  10  C.  P.  317. 
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overlooked.  In  the  first  place,  it  is  obvious  that  the  purpose 
of  the  interview  which  Cavanagh  and  Smith  had  with  George 
Whitechurch  was  to  find  out  whether  he  was  satisfied  in  the 
then  position  of  affairs  to  acquiesce  in  the  proposed  arrange- 
ment, and  to  sign  the  proposed  deed  in  testimony  of  that 
acquiescence.  That  was  all  Whitechurch  had  to  do  with  the 
matter.  As  Mr.  Smith  told  Mr.  Whitechurch  in  a  letter  dated 
June  30,  only  a  month  after  this  interview,  it  was  not  for  him 
or  his  board,  so  far  as  creditors  were  concerned,  to  be  informed 
of  dealings  and  transactions  taking  place  between  shareholders 
in  his  company  and  their  creditors.  That  is  a  pertinent 
remark  if  not  a  self-evident  proposition,  and  there  is  a  touch 
of  humour  about  it,  coming  as  it  does  from  a  man  who  now 
declares  that  in  this  very  matter,  with  which  at  the  time  he 
thought  Whitechurch  had  no  concern,  he  really  and  truly  took 
Whitechurch  into  his  confidence,  and  really  and  truly  relied  on 
his  advice  and  assurances. 

In  the  next  place,  it  is,  in  my  opinion,  most  important  to 
bear  in  mind  that  Cavanagh  and  his  solicitor  must  be  taken  to 
have  been  cognizant  of  the  articles  of  association  of  George 
Whitechurch,  Limited,  which  deal  with  the  transfer  of  shares 
in  that  company.  Cavanagh  was,  or  had  been,  a  shareholder 
in  the  company,  and  Smith  only  a  few  days  before  had  asked 
for  a  print  of  the  articles  which  Eaymond  had  promised  him, 
and  which  I  presume  he  obtained.  But  whether  Cavanagh 
and  Smith  were  in  fact  acquainted  with  the  regulations  of  the 
company  or  not,  they  must  be  taken  to  have  had  notice  of 
them.  "  Every  joint  stock  company,"  said  Lord  Hatherley  in 
this  House  {Mahony  v.  East  Holy  ford  Mining  Co.  (1)),  "has 
its  memorandum  and  articles  of  association  ....  open  to  all 
who  are  minded  to  have  any  dealings  whatsoever  with  the 
company,  and  those  who  deal  with  them  must  be  affected  with 
notice  of  all  that  is  contained  in  those  two  documents."  To 
my  mind  it  is  absurd  to  suppose  that  Smith,  a  soHcitor,  carrying 
on  business  in  the  City  of  London,  a  trained  lawyer,  as  the 
Master  of  the  Kolls  describes  him,  could  have  imagined  that 
one  director  could  set  at  nought  the  articles  of  his  company, 
(1)  (1875)  L.  E.  7  n.  L.  869. 
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and  bind  his  company  by  estoppel  or  otherwise  to  act 
contravention  of  its  regulations.  And  I  have  some  difficulty 
in  beHeving  that  any  man  of  business,  whether  a  trained 
lawyer  or  not,  could  imagine  that  any  board  of  directors  would 
alter  the  register  of  their  shareholders  on  the  faith  of  a  certified 
transfer  without  the  production  and  cancellation  of  the  old 
certificate. 

As  regards  the  other  points  which  have  been  discussed,  I  do 
not  propose  to  add  anything  beyond  saying  that,  even  if  there 
were  an  estoppel,  the  respondent,  in  my  opinion,  would  have 
some  difficulty  in  proving  damage. 

For  the  reasons  I  have  given,  I  think  that  the  appeal  must 
be  allowed,  and  the  action  dismissed  with  costs  both  here  and 
below. 

Lord  Shand  has  read  this  judgment  and  entirely  concurs. 


LoED  James  of  Heeefoed.  My  Lords,  I  have  entertained 
considerable  doubt  as  to  the  judgment  that  should  be  given  in 
this  case ;  but  after  consideration  I  have  come  to  the  conclusion 
that  the  action  cannot  be  maintained,  and  that  therefore  the 
appeal  should  be  allowed.  As  it  appears  to  me  that  my  noble 
and  learned  friend  Lord  Macnaghten  has  very  correctly  and 
fully  stated  the  facts  of  the  case  in  his  judgment,  I  do  not 
repeat  them.  The  action  is  based  upon  two  alleged  grounds 
of  estoppel.    As  to  one  I  have  no  doubt. 

It  may  be  accepted  that  on  May  30  and  31,  1899,  interviews 
took  place  in  Paris  between  Mr.  Cavanagh,  his  solicitor,  Mr. 
Smith,  Mr.  Maugham,  and  Mr.  G.  Whitechurch,  the  managing 
director  of  the  defendant  company.  During  these  interviews 
Mr.  "Whitechurch  was  told  by  Cavanagh  or  Smith  that  cer- 
tified transfers  of  certain  shares  proposed  to  be  transferred  to 
Cavanagh  were  in  the  hands  of  Mr.  Maugham,  who  thought 
they  were  in  order.  On  hearing  this  Mr.  Whitechurch  observed 
that  if  the  signature  of  the  secretary  was  genuine  they  would 
be  in  order.  It  should  be  observed  that  no  inquiry  from  Mr. 
Whitechurch  appears  to  have  been  made  in  the  interests  or  on 
behalf  of  Cavanagh.  The  discussion  related  to  the  question 
whether  Mr.  Whitechurch  would  require  the  original  certi- 
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ficates  to  be  produced ;  and  it  was  rather  in  respect  of  his  own 
interests  that  Mr.  "Whitechurch  made  the  remark  which  is 
relied  upon  as  an  estoppel.  I  think  that  in  fact  there  was  no 
representation  of  a  non-existent  fact — at  most  only  an  opinion 
was  expressed,  and  certainly  there  was  no  intention  to  deceive 
the  plaintiff  or  to  cause  him  to  rely  upon  a  supposed  state  of 
facts  which  did  not  exist. 

I  also  think  that  Mr.  Whitechurch,  when  taking  part  in  this 
conversation,  was  not  acting  as  the  agent  of  the  company,  so  as 
to  render  it  liable  for  misstatements  of  fact  by  him.  It  is  true 
that  he  was  managing  director  of  the  company,  and  had  very 
extensive  powers  conferred  upon  him  as  such  by  art.  107  of  the 
articles  of  association ;  but  these  powers  refer  to  the  carrying 
on  the  commercial  business  of  the  company,  and  would  not 
cover  such  a  transaction  as  the  transfer  of  shares.  Under  this 
head  of  the  case  I  think  no  estoppel  is  established. 

But  the  second  alleged  estoppel  presents  a  question  more 
difficult  of  solution  than  the  one  above  dealt  with.  On 
May  29,  1899,  "Wells,  as  secretary  of  the  defendant  company, 
gave  two  "certifications  "  of  transfer,  one  "  coupon  for  llOOZ. 
preference  shares  in  the  company's  office,  George  Whitechurch, 
Limited,  Eichard  G.  Wells,  Secretary."  The  second  certifica- 
tion was  in  the  same  form,  and  deals  with  9250  ordinary  shares. 
Both  "  certifications  "  were  indorsed  on  transfers  executed  by 
Kaymond.  "  Coupon  "  is  identical  in  its  meaning  in  the  above 
documents  with  "  certificate." 

At  the  time  Wells  wrote  such  certifications  he  knew  they 
were  false  statements.  Eaymond  possessed  no  such  shares, 
and  no  certificates  had  been  lodged  in  the  office  of  the  company. 
Weils  was  acting  fraudulently  in  collusion  with  Kaymond,  and 
in  no  way  for  the  benefit  of  the  company.  In  determining  the 
liability  of  the  company  it  is  necessary  to  determine  the  extent 
of  Wells'  agency.  He  was  secretary  of  the  company,  and,  as 
said,  it  would  be  his  duty  to  give  certifications  "  of  certificates 
of  shares  being  deposited  in  his  hands.  So  far  he  would  be 
acting  within  his  agency ;  but  if  he  acknowledges  the  receipt  of 
certificates  which,  never  were  in  his  hands,  he  is  doing  that 
which  his  principals  never  intended  or  authorized  him  to  do, 
A.  C.  1902.  3  L 
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H.  L.  (E.)   and  which  is,  I  think,  an  act  outside  and  beyond  his  agency, 
1901      either  express  or  impHed.    I  quite  feel  the  force  of  the  argn- 
Geokge     ment  that  the  pubHc  who  act  upon  these  certifications  have 
otukch"  '^^^^      agent  appointed  by  a  company  to  transact  its 

LiMjTED  business,  and  within  his  duty  to  give  certifications.  It  is  said^ 
Cavanagh.  How  can  persons  receiving  the  certifications  test  the  honesty  of 
Lord  James    the  agent  or  the  truth  of  his  statements?    I  do  not  think  they 

  '    can,  and  it  must  be  that  a  risk  is  run,  for  the  apparently  truthful 

statements  may  be  false.  But,  on  the  other  hand,  can  it  be 
reasonable  that  an  agent  who  is  empowered  to  acknowledge 
the  receipt  of  certain  documents  is  to  bind  his  principal 
by  fraudulently  and  criminally  giving  acknowledgments  of 
documents  never  in  his  hands  ? 

There  is  on  the  one  hand  a  risk  cast  on  the  members  of  the 
public  who  rely  upon  the  honesty  of  the  agents  ;  but  how  far 
greater  would  be  the  risk  of  the  principal  if  he  were  to  be  liable 
for  the  frauds  of  the  agent,  which  might  be  effected  to  an 
unlimited  extent  ruinous  to  the  principal  ?  It  appears  to  me  to 
be  impossible  to  hold  the  company  bound  by  the  act  of  Wells 
without  overruhng  the  judgment  in  the  case  of  Grant  v. 
Norway.  (1)  In  that  case  the  master  of  a  vessel  had  authority 
from  the  shipowner  to  give  bills  of  lading  for  goods  received  on 
board.  The  master  fraudulently  gave  bills  of  lading  for  goods 
not  received  by  him.  It  was  held,  and  the  judgment  has 
since  been  acted  on  and  approved  of  in  your  Lordships'  House, 
that  the  master,  not  having  acted  within  his  agency,  the  ship- 
owner was  not  liable  on  the  fictitious  bills  of  lading.  By  this 
decision  a  great  risk  is  thrown  upon  indorsees  of  bills  of  lading, 
who  may  find  their  securities  valueless  through  the  fraud  of 
the  masters  of  vessels,  and  this  inconvenience  was  pressed  in 
the  argument  of  the  case,  but  without  avail,  and  apparently 
the  commercial  world  has  not  found  such  inconvenience  to  be 
so  great  as  was  suggested  in  argument. 

I  have  only  to  add  that  the  judgment  now  given  must  not  be 
supposed  to  extend  to  certificates  which  are  made  evidence  of 
title  by  the  Act  of  1862,  and  which  are  passed  under  the  seal 
of  the  company. 

(1)  10  C.  B.  G65. 
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I  am  of  opinion  that  the  appeal  must  prevail,  and  that  the  H.  L.  (E.) 
judgments  of  the  Courts  below  should  be  reversed  with  costs.  i90i 

Geoege 

LoED  EoBEETSON  (as  read  by  Lord  Davey).    My  Lords,  the  Whiti!- 

CHUECH, 

case  of  the  respondent  is  one  of  estoppel,  and  it  is  an  essential  Limited 
element  in  such  cases  (as  is  clearly  expressed  in  the  case  of  Cavaxagh. 
Carr  v.  London  and  North  Western  By.  Co.  (1),  cited  by  the 
Master  of  the  Eolls)  that  the  person  to  whom  the  representa- 
tion was  made  has  suffered  loss  by  acting  upon  it ;  or,  to  put  it 
in  another  way,  has  altered  his  position  to  his  detriment  by 
acting  on  the  representation.  In  my  opinion,  the  respondent 
has  completely  failed  in  this  essential  matter.  This  is  not,  be 
it  observed,  merely  a  question  of  damages  ;  there  is  no  estoppel, 
unless  the  appellants  now  averring  the  truth  about  the  shares 
in  question  would  (to  use  the  words  of  James  L.J.  in  Ex  parte 
Adamson  (2))  "work  some  wrong"  to  the  respondent. 

Now  this  question  (which  I  proceed  to  discuss)  is,  on  the 
facts,  by  no  means  a  complicated  one,  although  it  occurs  in  a 
very  complicated  case ;  and  indeed  its  very  simplicity  seems  to 
have  led  to  its  receiving  less  attention  than  its  controversial 
importance  demands.  The  respondent's  case,  put  shortly,  is 
that  because  the  appellants  told  him  that  he  was  getting  a 
good  transfer,  therefore  he  gave  up  the  opposition  "  and  the 
"  saisie."  His  case  is  not,  and  could  not  possibly  be,  that 
because  the  appellants  called  the  transfer  good,  whereas  it  was 
bad,  therefore  he  lost  the  shares  said  to  be  transferred.  The 
respondent  lost  the  shares,  not  because  of  anything  the 
appellants  said  about  them,  but  because  his  transferor  had 
them  not  to  transfer. 

"What  the  respondent  has  to  make  out  is  that  by  dealing  as 
he  did  with  the  "  opposition  "  and  the  "  saisie  "  he  suffered 
prejudice.  Now,  whether  he  did  so  or  not  depends  on  what 
good  the  ''opposition  "  and  the  "  saisie  "  were  doing  to  him, 
which  he  lost  by  the  way  in  which  he  was  induced  to  deal  with 
them.  In  the  Courts  below,  although  the  point  was  raised 
sharply  before  Bigham  J.,  it  has  got  the  go-by  ;  as  the  case 
stands,  there  is,  in  my  opinion,  no  evidence  of  prejudice  ;  and, 

(1)  L.  E.  10  C.  P.  317.  (2)  (1878)  8  Ch.  D.  817. 
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H.  L.  (E.)    on  the  contrary,  it  is  perfectly  plain  that  the  cessation  of  the 
1901       Innox  business  was  all  that  the  "  opposition  "  and  the  "  saisie  " 
George     were  adapted  to  procure,  and  that  this  would  have  done  the 
^^J"^^'     respondent  harm  and  no  good.    Your  Lordships  doubtless 
Limited    remember  (and  it  is  important  to  do  so)  that  the  "  opposition  " 
Cavanagh.  prevented  those  debtors  of  Innox  who  received  notice  from 
Lord  Eobertson.  pajiug  to  them,  while  the  "  saisie  "  prevented  Innox  from  dis- 
posing  of  the  goods  in  their  hands,  an  officer  being  put  in 
possession.     But  by  these  precautions  no  preference  was 
obtained  over  other  creditors ;  and  this  is  a  very  material  point 
in  the  case.    Now,  when  the  shares  were  supposed  toihave  been 
transferred,  what  was  done  was  that  the  *'  opposition  "  was 
withdrawn  simpliciter,  but  the  "  saisie "  was  only  partially 
withdrawn,  so  as  to  allow  the  dealing  by  the  appellants  with 
such  goods  as  the  respondent  sanctioned  ;  and  the  man  in 
possession  remained  there  to  enforce  the  "  saisie  "  in  other 
respects.    The  practical  result  was  that,  with  his  grip  main- 
tained on  the  operations  of  Innox,  the  respondent  allowed  them 
to  trade  to  such  an  extent  as  he  deemed  fit.    This  being  the 
simple  state  of  the  facts,  it  is  not  surprising  that  no  one  has 
sworn  or  said  that  the  respondent,  by  relaxing  the  "saisie" 
and  giving  up  the  "  opposition,"  lost  money  which  he  would 
have  got  if  he  had  retained  them. 

This  matter  was  so  dealt  with  at  the  trial  that  Bigham  J. 
does  not  distinguish  between  the  saisie "  and  the  "  opposi- 
tion," or  in  any  way  estimate  the  utility  of  either  or  both  to 
the  respondent.  Yet  this  was  the  essence  of  the  respondent's 
claim.  As  things  stand,  I  think  it  has  been  proved  that  no 
loss  was  caused  to  the  respondent  by  acting  as  he  did,  and  that 
no  wrong  is  now  wrought  him  by  the  appellants  averring  the 
truth  as  to  the  shares. 

On  this  ground  I  am  in  favour  "of  allowing  the  appeal ;  and 
as  in  this  view  the  plaintiff's  case  has  really  no  merits,  I  am 
indisposed  to  enter  on  the  other  questions  which  have  been 
argued. 

As  to  these,  I  may  say  in  a  word  that  the  case  of  representa- 
tion by  Whitechurch  seems  to  me  entirely  to  break  down ;  but 
that  as  regards  the  representation  by  the  secretary,  I  have 
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grave  doubts.    It  seems  to  me  extremely  doubtful  whether    H.  L.  (E.) 
Grant  v.  Norway  (1)  can  be  held,  or  has  ever  been  held,  to  i90i 
represent  the  general  law,  or  to  do  more  than  determine  the  Geokge 
law  about  shipmasters  and  bills  of  lading ;   and  whether,  ^urch 
assuming  it  to  have  the  wider  bearing,  it  is  reconcilable  with  Limited 
the  doctrine  of  Lord  Selborne  in  Houldsworth  v.  City  of  Cavanagh. 
Glasgow  Bank.  (2)    I  find  it  extremely  difficult  on  principle  LordR^sonu 
to  hold  that  the  scope  of  an  agent's  employment  can  be 
limited  to  the  right  performance  of  his  duties,  or  to  say  that 
an  agent  within  whose  province  it  is  truly  to  record  a  fact  is 
outside  the  scope  of  his  duties  when  he  falsely  records  it,  when 
the  question  of  liabiHty  to  be  decided  is  whether  a  loss  is 
to  be  borne  by  the  principal  who  placed  him  there,  or  by  an 
innocent  third  party  who  had  no  voice  in  selecting  him. 


LoED  Beampton  (after  stating  the  facts  above  set  out). 
At  the  trial  it  was  contended  for  the  respondent,  upon 
the  authority  of  the  case  of  Carr  v.  London  and  North 
Western  By.  Go.  (3),  cited  at  length  in  the  judgment  of  the 
Court  of  Appeal,  that  the  appellant  company  was  by  the 
certification  of  the  transfers  signed  by  Wells,  the  secretary, 
and  by  the  language  and  conduct  of  Mr.  Whitechurch,  the 
managing  director,  estopped  from  denying  that  Eaymond  was 
the  registered  holder  of  and  entitled  to  transfer  the  shares. 

I  take  it  to  be  common  knowledge  of  all  intelligent  men  of 
business  that  there  is  a  wide  and  well-recognised  difference 
Detween  a  certificate  of  shares  under  the  seal  of  the  companj^ 
which,  by  s.  31  of  the  Companies  Act  of  1862,  is  made  prima 
facie  evidence  of  the  title  of  the  person  named  in  it  to  the 
shares  therein  specified — see  Li  re  BaJiia  and  San  Francisco 
By.  Co.  (4) — and  a  transfer  certification  such  as  that  which 
appears  on  the  margin  of  the  transfers  in  question :  the  latter 
is  not  recognised  at  all  by  the  Companies  Acts,  nor  is  it  even 
mentioned  in  the  articles  of  association,  and  it  is  useless  as 
evidence  of  the  title  of  the  transferor  to  the  shares  he  proposes 
to  transfer.    It  is  in  fact  merely  a  voucher  under  the  hand 

(1)  10  C.  B.  GG5.  (3)  L.  K.  10  C.  P.  317. 

(2)  (1880)  5  App.  Cas.  326.  (4)  (1868)  L.  K.  3  Q.  B.  584. 
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of  the  secretary,  in  the  name  of  his  company,  that  certificates 
or  other  documents  shewing,  in  his  judgment,  a  prim^  facie 
title  in  the  transferor  to  such  shares,  have  been  lodged  in  the 
office  of  the  company;  the  object  being  to  enable  the  trans- 
feror to  give  to  the  transferee  a  reasonable  assurance  that  he 
has,  or  will  have,  the  power  to  make  a  good  title  to  the  shares 
when  the  necessity  arises  for  him  to  do  so.  This  necessity 
always  arises  when  the  company  is  called  upon  to  register  a 
transfer. 

When  such  a  certification  bears  the  genuine  signature  of 
the  secretary,  it  is  commonly  said  to  be  "all  right"  or  "in 
order,"  and  the  making  of  the  contract  for  transfer  proceeds, 
but  always  subject  to  this— that,  before  the  title  of  the  trans- 
feree can  be  completed  by  placing  his  name  as  owner  on  the 
register,  it  is  essential  that  the  certificate  of  the  transferor's 
ownership  of  the  shares  to  be  transferred  shall  be  left  at  the 
office  of  the  company  with  the  transfer,  in  order  that  it  may  be 
cancelled  so  far  as  relates  to  the  transferred  shares,  and  the 
register  corrected  by  substituting  the  name  of  the  transferee 
for  that  of  the  transferor ;  for  until  this  is  done  the  transferor 
is  to  be  deemed  to  remain  the  holder  of  the  shares  :  see 
articles  of  association  of  appellant  company,  Nos.  12,  27,  28, 
29.  The  case  of  Bishop  v.  Balhis  Consolidated  Co.  (1),  if 
rightly  decided,  as  I  am  satisfied  it  was,  seems  to  me  to 
dispose  of  this  part  of  the  case,  and  to  establish  beyond  all 
question  that  a  transfer  certification  amounts  to  no  warranty 
or  representation  of  title. 

Of  course,  every  purchaser  of  shares  is  entitled  by  himself  or 
his  solicitor,  before  the  final  completion  of  his  bargain,  to 
investigate,  if  he  desires  to  do  so,  the  title  of  his  transferor, 
and  he  is  entitled  to  search  for  himself  the  register  of  share- 
holders to  see  the  share  certificates  or  other  documents  relied 
on,  and  to  peruse  the  articles  of  association  of  the  company, 
just  as  a  purchaser  of  real  property  may  require  his  vendor  to 
verify  his  abstract  of  title ;  and  if  he  omits  to  take  any  of  the 
means  at  his  command  to  satisfy  himself  of  his  transferor's 
title,  he  cannot  reasonably  complain  that  the  company  require 
(1)  25  Q.  B.  D.  512. 
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proof  of  it  before  they  alter  their  register  or  issue  him  new  H.  L.  (E.) 

certificates.    Were  it  not  to  do  so,  most  serious  frauds  would  I90i 

be  comparatively  easy  to  commit.     An  inspection  of  the  Geoege 

register  of  shares  in  this  case,  or  a  request  to  see  the  coupon  ^^kch' 

mentioned  in  the  certification,  would  have  at  once  disclosed  Limited 

the  fact  that  Eaymond  had  no  shares,  such  as  those  specified,  Cavanagh. 

to  transfer.  Lord  Brampton. 

In  the  present  case  the  appellant  company  dispute  their 
liabiHty,  so  far  as  it  is  based  upon  Wells'  conduct,  upon  several 
grounds  :  (1.)  Upon  the  ground  that  the  certifications  were 
not  made  by  him  in  the  ordinary  course  of  his  duty  to  the 
company.  (2.)  That  he  signed  the  certifications  fraudulently 
and  contrary  to  his  duty.  (3.)  Because,  even  if  it  was  so  made 
as  to  constitute  it  the  certificate  of  the  company,  it  does  not 
aimount  to  such  a  representation  as  alleged  in  the  claim. 
(4.)  That  if  it  amounts  to  such  a  representation  it  is  ultra 
vires.  (5.)  That  it  was  not  a  representation  made  to  Cavanagh 
or  his  solicitor,  nor  with  any  intention  to  induce  them  to  act 
in  any  particular  way,  but  was  simply  made  for  Eaymond  to 
use  as  he  pleased,  without  knowledge  of  or  inquiry  as  to  the 
purposes  for  which  he  intended  to  use  it. 

I  entirely  agree  in  the  views  expressed  by  Lord  Macnaghten 
as  to  the  limited  authority  of  such  a  secretary  as  Wells. 

I  do  not  intend  to  say  that  it  was  no  part  of  the  duty  of 
Wells  on  occasions  when  a  certificated  transfer  was  required 
for  shares  in  the  appellant  company  to  exercise  an  honest  dis- 
cretion to  grant  it,  and  to  certify  to  the  truth  as  he  knew  or 
believed  it  to  be,  and  if  in  framing  such  a  certificate  he  by 
mere  neghgence  made  an  erroneous  statement,  causing  injury 
to  the  person  to  whom  it  was  handed,  that  he  might  act  upon 
the  faith  of  it,  I  do  not  say  that  an  action  might  not  be 
sustained  against  the  company,  his  employers,  to  recover  such 
damages  as  might  be  occasioned  by  such  negligence.  But  the 
charge  made  against  Wells  was  in  no  sense  one  of  negligence, 
but  one  of  deliberate  fraud,  utterly  unconnected  with  the  course 
of  his  duty  as  secretary.  He  simply  lent  himself  to  Eaymond, 
in  whose  service  he  still  was  as  clerk,  and  became  a  mere  tool 
in  his  hands.    Eaymond  in  arranging  with  Cavanagh  to  give 
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him  10,350  shares  "  to  he  represented  by  certificated  transfers  " 
knew  that  he  did  not  possess  one  single  share  of  those  he 
intended  to  include  in  his  transfer,  and  that  he  could  only  even 
colourably  fulfill  his  agreement  and  get  rid  of  the  "opposition'^ 
by  handing  false  transfer  certificates  to  Cavanagh.  These  he 
could  only  obtain  by  the  assistance  of  Wells,  who  made  them 
knowing  that  he  was  uttering  deliberate  falsehoods,  without 
even  a  semblance  of  excuse.  Having  done  so,  he  allowed 
Eaymond  to  take  them  away,  not  knowing  or  even  inquiring 
for  what  purpose  they  were  to  be  used. 

The  jury  rightly,  as  I  think,  found  Wells'  action  to  be 
fraudulent,  but  they  found  also  that  it  was  committed  for  the 
benefit  of  the  company  as  well  as  for  Eaymond.  How  they 
could  have  arrived  at  such  a  conclusion  passes  my  understand- 
ing ;  there  was  not,  in  my  opinion,  a  scintilla  of  evidence  to 
support  it. 

They  also  found  that  it  was  in  the  ordinary  course  of  Wells" 
business,  as  secretary,  to  give  certificates  of  this  character. 
That  may  have  been  so  on  occasions  when  he  honestly  believed 
the  facts  certified  to  be  true,  and  when  he  was  deahng  with 
persons  in  the  ordinary  course  of  a  business  transaction ;  but 
this  was  no  business  transaction  at  all,  nor  was  it  intended  to 
be.  Wells  was  not  even  colourably  discharging  a  duty.  The 
facts  I  have  stated  stamp  both  Wells  and  Eaymond  to  have 
been  a  pair  of  fraudulent  knaves  acting  without  authority  and 
in  disregard  of  duty.  In  my  opinion  the  appellant  company 
is  not  responsible  for  that  fraud,  and  to  argue  that  such 
certificates  so  prepared  should  operate  to  create  estoppels 
against  the  company,  preventing  it  from  asserting  and  proving 
the  truth,  requires  some  courage. 

I  am  content  to  adopt  in  its  integrity  the  judgment  of 
Willes  J.  in  Barwich  v.  English  Joint  Stock  Banking  Co.  (1) 
defining  the  HabiHty  of  a  master  for  the  wrongful  acts  of  his 
servant :  "  The  master  is  liable  for  every  such  wrong  of  his 
servant  or  agent  as  is  committed  in  the  course  of  his  service 
and  for  the  master's  benefit "  because  although  the  master  has 
not  authorized  the  particular  act  "  he  has  put  the  agent  in  his 

(1)  L.  R.  2  Ex.  259. 
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place  to  do  that  class  of  acts,  and  he  must  be  answerable  for   H.  L.  (E.) 
the  manner  in  which  that  agent  has  conducted  himself  in  i90i 
doing  the  business  which  it  was  the  act  of  his  master  to  place  Geoege 
him  in."   This  is  very  forcibly  illustrated  by  Limpus  v.  General  ^^^ch^ 
Omnibus  Co,  (1),  where  the  driver  was  actually  doing  the  work  Lifted 
he  was  employed  to  do,  but  was  doing  it  in  a  wrongful  manner.  Cavanagh. 
The  Court  of  Appeal  in  British  Mutual  Banking  Co,  v.  Cham-  Lord  Brarapton. 
wood  Forest  By.  Co.  (2)  defines,  I  think,  accurately  when  a 
master  may  repudiate  the  wrongful  act  of  a  servant  fraudulently 
committed.    Bowen  L.J.  commences  his  considered  judgment 
by  saying  that,  "except  in  the  overruled  case  of  Swift  v. 
Winterbotham  (3),"  he  is  "  aware  of  no  precedent  for  holding 
that  a  principal  is  liable  in  an  action  of  deceit  for  the  unautho- 
rized and  fraudulent  act  of  a  servant  or  agent  committed,  not 
for  the  general  or  special  benefit  of  the  principal,  but  for  the 
servant's  own  private  ends."    I  think,  for  the  reasons  and  upon 
the  authorities  I  have  cited,  that  if  this  case  rested  solely  upon 
the  transfer  certificate,  signed  in  the  name  of  the  company  by 
"Wells,  the  misconduct  I  have  discussed  would  afford  the  com- 
pany a  complete  answer  to  the  action  so  far  as  it  is  based  on 
his  actions. 

But  as  I  have  yet  to  deal  with  other  matters  beyond  those 
arising  out  of  Wells'  misconduct,  I  think  it  will  be  convenient 
now  to  call  your  Lordships'  attention  to  the  specific  claim 
made  against  the  appellant  company  as  it  is  set  forth  in  para- 
graph 6  of  the  "points  of  claim,"  to  which  I  think  the  respond- 
ent should  be  strictly  confined.  This  claim  is  thus  stated : 
'*  In  consequence  of  the  representations  of  the  def end- 
wilful  misrepresentations 
ant  company  to  the  plaintiff,  that  the  said  Anthony  Baymond 
was  the  registered  holder  of  and  entitled  to  transfer  the  shares 
in  the  defendant  company  specified  in  the  ivrit,  the  plaintiff 
accepted  from  the  said  Anthony  Kaymond  transfers,  certificated 
by  the  company,  of  the  said  shares  to  himself  ....  as  security 
for  the  said  debt,  and  withdrew  the  *  opposition.'  " 

I  will  assume  for  the  moment  that  Wells  was  guilty  of  no 

(1)  1  H.  &  C.  526.  (2)  18  Q.  B.  D.  714. 

(3)  (1873)  L.  K.  8  Q.  B.  244. 
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H.  L.  (E.)  such  misconduct  as  is  alleged  against  him,  and  even  that  he 
1901      intended  to  act  for  the  benefit  of  the  company.    This  directly 
George    raises  the  question :  "What  is  the  true  construction  of  the 
CTUKCH     language  of  the  transfer  certificate  ?    For  Wells  said  nothing 
Limited    and  did  nothing  except  issue  it,  and  unless  that  amounted  to 
i  Cavanagh.  such  a  representation  as  is  relied  on  by  the  pleadings  the  whole 
Lordprampton.  caso  fails.    As  to  this  it  seems  to  me  that  it  is  only  necessary 
to  refer  back  to  what  I  have  already  said  as  to  the  meaning 
and  object  of  such  certifications.    If  I  am  correct  in  what  I 
then  said,  it  follows  that  the  certification  did  not  amount  to 
a  positive  representation  or  assertion  of  title  in  Kaymond. 
Nothing  short  of  that  would  suffice  to  support  the  estoppel 
claimed.    I  think,  therefore,  that  upon  this  ground  also  the 
appellant  company  is  entitled  to  the  judgment  of  this  House. 

The  third  ground  of  defence  is  that,  even  if,  contrary  to  the 
view  I  have  taken,  the  certification  could  be  held  to  amount 
to  such  a  representation,  it  was  made  ultra  vires ;  for  neither 
Whitechurch,  the  manager,  nor  Wells,  the  secretary,  had  even 
a  semblance  of  authority  to  issue  a  document  of  title  equivalent 
to  a  share  certificate.  A  certificate  of  shares  is,  by  s.  31  of 
the  Companies  Act,  1862,  made  prima  facie  evidence  of  the 
title  of  the  person  named  to  such  shares  as  are  comprised 
within  it ;  but  such  a  certificate  can  only  be  made  under  the 
seal  of  the  company  (articles  of  association,  No.  12),  and  the 
seal  can  only  be  affixed  by  order  of  a  resolution  of  the  board, 
and  in  the  presence  of  a  director  and  of  the  secretary,  who  are 
both  to  sign  the  instrument  to  which  the  seal  is  so  affixed  in 
their  presence  (art.  112).  It  is  impossible  to  suppose  that  a 
managing  director  or  a  secretary  could  by  his  own  signature 
and  the  use,  by  means  of  the  rubber  stamp,  of  the  company's 
name,  dispense  with  the  order  of  the  board,  and  the  seal  and 
the  requisite  attestations,  and  create  an  instrument  which 
practically  should  have  the  same  effect,  and  should  estop  the 
company  from  disproving  a  title  which  did  not  exist,  and 
which  they  had  no  authority  to  create  by  giving  a  new  and 
different  interpretation  to  the  language  of  an  instrument  than 
that  which  it  had  already  acquired  amongst  men  of  business 
accustomed  to  deal  with  instruments  of  that  class.    Nor  can 
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it  be  that  any  secretary  has  power  to  give  or  a  manager  to   h.  l.  (e.) 
sanction  a  certificate  which  could  have  the  effect  of  abrogating  i90i 
art.  27  of  the  articles  of  association,  requiring  the  transfer,  george 
accompanied  by  the  certificates  of  shares  to  be  transferred,  to  ^urch 
be  left  at  the  offices  of  the  company.  Limited 
I  may  here  observe  that  the  great  power  given  to  the  Cavanagh. 
managing  director  by  art.  107  is  conferred  only  in  relation  to  Lord  Brampton, 
the  commercial  business  of  the  company ;  and  I  am  at  a  loss 
to  see  how  the  sale  and  purchase  or  the  transfer  and  acceptance 
of  shares  can  be  treated  as  any  part  of  the  commercial  business 
of  a  company  established  for  carrying  on  the  business  of  leather 
merchants. 

I  will  now  deal  with  that  which  Mr.  Whitechurch  did  and 
said  touching  the  questions  at  issue. 

The  sole  object  of  the  interviews  between  Cavanagh  and  his 
solicitor  Smith  and  G.  Whitechurch,  of  May  30  and  31,  was 
to  procure  his  signature  as  managing  director  of  his  company 
to  the  few  words  of  acquiescence  to  the  agreement,  so  far  as 
it  affected  his  company.  This  acquiescence  he  was  willing  to 
give,  if  satisfied  that  the  arrangement  made  was  bona  fide  and 
the  proceeding  was  in  due  order ;  but  his  company  was  under 
no  obligation,  and  he  might  have  refused  to  acquiesce,  if  he 
had  thought  fit,  without  assigning  any  reason  at  all. 

At  the  first  of  these  interviews  the  certified  transfers,  being 
in  Mr.  Maugham's  possession,  were  not  shewn  to  him,  but 
he  was  told  by  Cavanagh  or  Smith  that  Maugham  had  two 
certified  transfers  of  the  shares  proposed  to  be  handed  to 
Cavanagh,  and  had  expressed  an  opinion  that  they  were  "  in 
order."  On  this  Mr.  G.  Whitechurch,  having  no  reason  to 
suspect  that  anything  was  wrong,  with  perfect  truth  and 
honesty  made  the  remark  that  they  would  be  "in  order  "if 
he  was  satisfied  that  the  signatures  to  them  were  the  genuine 
signatures  of  the  secretary.  This  seems  to  have  been  the 
opinion  of  Mr.  Smith  himself.  The  special  question  put  to 
Mr.  Whitechurch  by  Mr.  Smith  was,  whether  he  required  the 
original  certificates  to  be  annexed ;  and  this  inquiry  was  accom- 
panied by  what  appears  to  me  to  be  a  threat  that  if  he  required 
more  the  appointment  for  the  next  day  would  have  to  go  off — 
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H,  L.  (E.)  obviously  for  the  purpose  of  putting  pressure  upon  him  by 
1901      intimating  that  the  responsibiHty  of  any  postponement  would 
G^GE    rest  upon  him. 

otukch"       There  was  no  semblance  of  inquiry  by  Cavanagh  or  Smith 
Limited    of  Mr.  G.  Whitechurch  whether  Cavanagh  might  safely,  or 
Cavanagh.  with  prudence,  accept  the  transfers.    Indeed,  Cavanagh  had, 
Lord  Brampton.^  in  fact,  got  iu  such  Certified  transfers  all  that  he  had  bargained 
for  in  the  agreement. 

The  reply  of  Mr.  G.  Whitechurch,  before  he  had  seen  the 
documents,  that  he  should  be  quite  satisfied  if  the  signature 
to  the  certification  was  "Wells'  signature,  cannot  fairly  be  con- 
strued to  convey  any  more  than  this :  that  he  would  not,  if 
satisfied  on  that  point,  be  an  obstacle  to  the  completion  on 
the  following  day  as  appointed.  The  same  observations  apply 
to  his  conduct  and  words  on  that  day  when  he,  having  seen 
the  certificates  and  recognised  the  signature  of  Wells,  expressed 
himself  satisfied  and  signed  the  acquiescence.  His  expression 
of  satisfaction  that  the  "  opposition  "  was  about  to  be  removed, 
knowing  how  much  it  was  desired,  and  how  vitally  important 
it  was  to  the  Innox  Company  and  Eaymond,  was  a  very 
natural  one.  Believing,  as  he  undoubtedly  did,  that  all  was 
in  order,  and  having  no  reason  to  suspect  a  fraud,  his  con- 
duct and  language  were  just  what  one  would  have  expected 
from  him. 

If,  on  the  other  hand,  at  that  time  Mr.  Smith  intended  his 
question  to  convey,  what  it  certainly  did  not  express,  namely, 
a  doubt  whether  the  certified  transfers  were  in  that  case  of 
equal  value  with  certificates  of  shares,  I  can  only  say  I  marvel 
that  he  should  have  felt  justified  in  inviting  Mr.  G.  White- 
church to  express  an  opinion  without  telling  him  that  Eaymond 
had  so  recently  as  the  afternoon  of  May  29  promised  to  give 
him  the  certificates  of  the  10,350  shares  that  he  might  have 
them  ready  to  produce  at  the  meeting  to  execute  the  agree- 
ment, and  that  he  had  broken  his  promise,  and  had  neither 
handed  over  nor  sent  a  certificate  for  a  single  share,  knowing, 
as  he  admitted  he  did,  the  wide  difference  between  share 
certificates  and  transfer  certifications.  If  this  had  been  told  to 
Mr.  G.  Whitechurch  he  would  have  had  good  reason  to  suspect 


A.  C. 


AND  PKIVY  COUNCIL. 


145 


something  was  wrong,  and  would,  no  doubt,  have  suggested  H.  L.  (E.) 
further  inquiry.  But,  believing  all  was  right  and  in  order,  he  i90i 
had  no  reason  for  interfering.  The  finding  of  the  jury  that  Geokge 
Whitechurch  allowed  Cavanagh  to  think  it  was  all  right  in  cIukch, 
order  to  induce  him  to  withdraw  the  ''opposition''  was  wholly  Limited 
unwarranted  by  the  evidence,  if  it  meant  more  than  that  he  Cavanagh. 
did  not  interfere  to  prevent  him  from  acting  as  he  was  advised  Lord  Brampton, 
by  his  solicitor  because  he  saw  no  reason  to  do  so.  I  do  not 
find  in  all  this  evidence  anything  to  support  the  claim  to  the 
estoppel  contended  for :  far  from  it.  To  support  an  estoppel 
the  evidence  ought  to  be  clear  and  unambiguous,  as  was  stated 
by  Lindley  L.J.,  now  Lord  Lindley,  in  Low  v.  Bouverie  (1),  in 
which  many  previous  cases  on  the  subject  were  carefully 
reviewed.  Bo  wen  L.J.  said  that  "  the  language  upon  which 
an  estoppel  is  founded  must  be  precise  and  unambiguous. 
That  does  not  necessarily  mean  that  the  language  must  be 
such  that  it  cannot  possibly  be  open  to  different  constructions, 
but  that  it  must  be  such  as  will  be  reasonably  understood  in  a 
particular  sense  by  the  person  to  whom  it  is  addressed";  and  in 
deciding  the  case  before  him  against  the  then  plaintiff  he  said  : 
I  think  his  "  (the  defendant's)  "  language  would  be  reason- 
ably understood  as  conveying  an  intimation  of  the  state  of  his 
belief  without  an  assertion  that  the  fact  was  so  apart  from  the 
limitation  of  his  own  knowledge."  To  the  same  effect  was  the 
judgment  of  Kay  L.J.  To  this  I  would  add  that  in  my  judg- 
ment  no  representations  can  be  relied  on  as  estoppels  if  they 
have  been  induced  by  the  concealment  of  any  material  fact  on 
the  part  of  those  who  seek  to  use  them  as  such  ;  and  if  the 
person  to  whom  they  are  made  knows  something  which,  if 
revealed,  would  have  been  calculated  to  influence  the  other  to 
hesitate  or  seek  for  further  information  before  speaking  posi- 
tively, and  that  something  has  been  withheld,  the  representation 
ought  not  to  be  treated  as  an  estoppel.  Mr.  Whitechurch  bad 
no  reason  to  doubt,  and  therefore  believed  the  certificates  to 
be  genuine  and  true  when  he  recognised  Wells'  signature. 
Beyond  that  he  knew  nothing  and  suspected  nothing.  When, 
therefore,  he  said  they  were  in  order,  or  appeared  in  order,  he 
(1)  [1891]  3  Ch.  101. 
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H.  L.  (E.)   ought  not  to  be  considered  as  pledging  himself  to  anything 
1901      beyond  this  :  that  according  to  ordinary  usage  and  practice  the 
George    certificate  was  in  due  form  and  order,  and  that  he  was  satisfied 
CHUECH  content  to  acquiesce  as  he  did. 

Limited  In  my  Opinion  it  is  clear  that  the  failure  of  Eaymond  to 
Cavanagh.  produce  or  hand  the  certificates  to  Smith  ought  to  have  been 
Lord  Brampton,  quite  sufficient  to  put  that  astute  solicitor  on  his  guard,  and 
had  he  used  the  most  ordinary  precaution,  either  by  searching 
the  register  or  demanding  an  inspection  of  the  coupon,  or 
insisted  upon  Kaymond  shewing  him  the  certificates,  the  fraud 
must  have  been  instantly  discovered. 

I  think  this  appeal  ought  to  be  allowed,  and  that  the  judg- 
ments of  the  Court  of  Appeal  and  of  Bigham  J.  should  be 
reversed,  and  judgment  entered  for  the  appellant  company 
with  costs. 

Order  of  the  Court  of  Appeal  and  judgment  of 
Bigham  J,  reversed  and  judgment  entered  for 
the  appellants  :  The  respondent  to  pay  to  the 
appellants  the  ^ costs  both  here  and  below  : 
Cause  remitted  to  the  Eing^s  Bench  Division. 

Lords'  Journals,  August  5,  1901. 

Solicitors  :  S,  M,  d  J,  B,  Benson  ;  C,  J,  Smith  <&  Hudson, 


A.  C. 


AND  PKIVY  COUNCIL. 


147 


[HOUSE  OF  LOEDS.] 

ECONOMIC   LIFE    ASSUEANCB    SO-)  ^  ^ 

CIETY  / 

AND  ^ 

Nov.  14. 

USBOKNE  AND  Others  .    .    .    .    .    .    Eespondents.  — 

Covenant — Judgment — Merger — Mortgage — Rate  of  Interest — Ancillary  and 
Independent  Covenants, 

A  mortgage  deed  contained  a  proviso  for  redemption  if  the  mortgagors 
should  pay  the  principal  with  interest  after  the  rate  thereinafter  covenanted. 
The  mortgagors  covenanted  to  repay  the  principal  on  a  day  named  with 
interest  at  5  per  cent.,  and  if  the  principal  was  not  then  paid,  to  pay 
interest  at  that  rate  half-yearly  on  so  much  of  the  principal  as  should 
remain  unpaid.  The  mortgagors  having  made  default,  the  mortgagees 
recovered  judgment  against  them  for  principal  and  interest  upon  the 
covenant. 

An  action  having  been  brought  by  another  mortgagee  for  an  account 
of  all  moneys  due  to  incumbrancers  : — 

Held,  that  though  the  personal  remedy  on  a  covenant  to  pay  a  debt 
merges  in  a  judgment  and  a  judgment  carries  only  4  per  cent,  interest, 
yet  upon  the  true  construction  of  this  mortgage  deed  the  mortgagees 
were  entitled  to  retain  their  security  until  they  were  paid  the  principal 
sum  and  interest  at  5  per  cent. 

The  decisions  of  the  Master  of  the  Eolls  and  the  Court  of  Appeal  in 
Ireland,  Ushorne  v.  Limerick  Market  Trustees,  [1900]  1  I.  R.  85,  reversed 
on  this  point. 

By  a  statutory  mortgage  in  1853  the  Limerick  Market 
Trustees  assigned  the  undertaking,  rents,  tolls,  &c.,  to  the 
National  Bank  of  Ireland  until  the  loan  of  10,000Z.,  with 
interest  at  4i  per  cent.,  should  be  satisfied,  the  principal  to  be 
repaid  in  eighteen  months.  A  similar  mortgage  was  made  in 
1854  to  secure  10,000Z.  with  interest  at  5  per  cent.,  the  principal 
to  be  repaid  in  twelve  months.  In  1858  these  mortgages  were 
transferred  by  deed  to  the  appellants,  who  advanced  20,000Z. 
By  a  separate  deed  of  the  same  date  the  Limerick  Market 
Trustees  assigned  the  undertaking,  rents,  tolls,  &c.,  to  the 
appellants,  subject  to  a  proviso  for  redemption  if  the  market 
trustees  should  pay  the  appellants  "  the  sum  of  20,000^.  with 
interest  for  the  same  after  the  rate  at  the  times  and  in  manner 
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H.  L.  (I.)    hereinafter  covenanted."    And  the  trustees  covenanted  with 
1901      the  appellants  to  pay  the  sum  of  20,000Z.  on  May  17  next  with 
Economic   interest  at  5  per  cent.,  and  if  the  principal  was  not  then  paid 
AssuKANCE  iii^^^i^est  at  that  rate  half-yearly  upon  so  much  of  the 

Society  principal  as  should  remain  unpaid  after  May  17. 
UsBOENE.  In  1897  the  appellants  brought  an  action  in  the  Queen's 
Bench  Division  in  Ireland  against  the  Limerick  Market  Trustees 
upon  the  covenant  in  the  mortgage  of  1858  to  repay  the  20,000Z. 
on  May  17,  1859,  v^^ith  interest  at  5  per  cent.,  and  signed 
judgment  for  the  balance  then  due. 

In  1898  Usborne  on  behalf  of  himself  and  other  mortgagees 
brought  an  action  in  the  Chancery  Division,  Ireland,  against 
the  Limerick  Market  Trustees  and  the  appellants,  claiming  the 
appointment  of  a  receiver,  an  account,  and  payment  out  of 
the  rents,  tolls,  &c.,  to  the  respective  mortgagees  according  to 
their  priorities.  By  an  order  of  the  Master  of  the  Kolls  in  this 
action  it  was  (inter  alia)  declared  that  the  appellants  were 
entitled  to  interest  at  the  rate  of  4  per  cent,  from  the  date  of 
their  judgment  on  the  sum  of  19,069Z.  This  declaration  was 
affirmed  by  the  Court  of  Appeal  (Lord  Ashbourne  L.C.,  Fitz- 
Gibbon  and  Holmes  L.J  J.)  as  to  the  rate  of  interest.  (1) 
Against  this  decision  the  appellants  brought  the  present  appeal. 
They  also  appealed  against  the  decision  of  the  Master  of  the 
Eolls  and  the  Court  of  Appeal  upon  a  question  of  priorities 
between  the  respective  mortgagees.  That  question  turned 
'  entirely  on  the  construction  of  the  Limerick  Market  Acts  and 

has  no  bearing  upon  the  subject  of  the  present  report. 

Haldane,  E.G.,  and  Jellett,  E.G.  (Irish  Bar),  {Lyttelton  GJiubh 
with  them),  for  the  appellants,  contended  that  though  the 
covenant  to  pay  a  debt  merged  in  a  judgment  the  appellants 
were  entitled  to  retain  their  security  until  the  principal  with 
interest  at  5  per  cent,  was  paid,  and  discussed  the  cases  referred 
to  in  Lord  Davey's  judgment. 

Bo7ian,  K.G.f  a>nd  Mo7-phy  (both  of  the  Irish  Bar),  for  Usborne 
and  other  respondents,  contended  that,  after  the  judgment 
upon  the  covenant,  the  covenant  was  merged  in  the  judgment, 
(1)  [1900]  1 1.  E.  85. 
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and  the  rate  of  interest  could  only  be  4  per  cent. :  see  1  &  2  Yict. 
110,  s.  17. 

O'Connor,  K.G.,  and  G.  F.  Doyle  (both  of  the  Irish  Bar),  for 
other  respondents. 

Haldane,  E.G.,  in  repty. 

Eakl  of  Halsbury  L.C.  My  Lords,  this  case  has  occu- 
pied a  considerable  time,  but  I  confess  that  I  have  not  been 
able  to  entertain  any  doubt  as  to  its  true  solution. 

With  respect  to  the  point  about  the  rate  of  interest,  it 
appears  to  me  that  there  is  a  confusion  of  thought  which,  with 
the  utmost  respect  to  the  very  able  and  learned  counsel  who  have 
targued  this  question,  has  pervaded  the  whole  of  the  argument. 
Where  you  are  endeavouring  to  sue  by  any  form  which  the  law 
^recognises  for  the  realization  of  the  security,  or  to  free  it  from 
all  claims,  whether  it  be  in  the  form  of  the  redemption  of  a 
mortgage,  or  whatever  the  form  be,  all  the  rights  arising  from 
•the  instrument  in  question  are  to  be  observed ;  and  it  is  idle  to 
•say,  because  the  right  as  to  one  specific  sum  of  money  has 
been  changed  in  its  nature — changed  from  a  right  to  sue  upon 
'the  covenant  into  a  judgment  bearing  interest  at  4  per  cent. 
— that  therefore  you  have  got  rid  of  the  other  obligations 
which  are  involved  in  either  the  realizing  of  the  security  or  the 
freeing  of  the  security,  in  whichever  form  it  arises,  from  the 
^claims  attaching  to  it. 

My  Lords,  it  seems  to  me  that  Fry  L.J.  in  the  case  of 
Ex  parte  Fewings  (1),  which  has  been  so  often  referred  to,  has 
with  great  precision  and  accuracy  put  the  whole  point :  When 
there  is  a  covenant  for  the  payment  of  a  principal  sum,  and  a 
judgment  has  been  obtained  upon  the  covenant  for  that  sum, 
it  is  plain  that  the  covenant  is  merged  in  the  judgment,  and, 
if  there  is  a  covenant  to  pay  interest  which  is  merely  incidental 
to  the  covenant  to  pay  the  principal  debt,  that  covenant  also  is 
merged  in  a  judgment  on  the  covenant  to  pay  the  principal 
•debt.  Of  course  a  covenant  to  pay  interest  may  be  so  expressed 
as  not  to  merge  in  a  judgment  for  the  principal ;  for  instance, 
if  it  was  a  covenant  to  pay  interest  so  long  as  any  part  of  the 

(1)  (1883)  25  Ch.  D.  338,  355. 
A.  0.  1902.  3  M 
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H.  L.  (1.)    principal  should  remain  due  either  on  the  covenant  or  on 

1901       judgment."    My  Lords,  if  that  is  accurate,  and  I  believe  it  to- 
Economic        absolutely  accurate  and  precise,  it  seems  to  me  that  the 
Assurance  ^^^^^^^n  is  a  simple  One :  it  is  a  question  of  the  construction 
Society    of  this  particular  deed  and  the  remedy  that  is  now  being 
UsBOENE.  enforced. 

Earl  ofHaisbury    My  Lords,  it  is  uot  ueccssary  to  proceed  to  discuss  what. 

follows  from  what  I  have  said,  because  it  is  manifest,  on  the^ 
true  construction  of 'this  instrument,  that  there  is  a  right  to 
have  the  interest  at  the  agreed  rate,  and  the  form  of  procedure 
which  is  now  brought  before  your  Lordships  for  review  is  a^ 
form  of  procedure  in  which  all  the  claims  arising  from  this 
instrument  are  bound  to  be  regarded,  and  the  mere  fact  of 
there  being  a  judgment  in  respect  of  a  particular  sum  of  money 
does  not  affect  and  cannot  reasonably  be  held  to  affect  the 
rights  of  the  parties  under  the  instrument  which  we  are- 
construing. 

For  these  reasons  it  appears  to  me  that  on  this  point  the 
appellants  are  right.  The  result  of  that  is  that  in  respect  of 
the  original  proceeding  in  the  Eolls  and  in  the  Court  of  Appeal,, 
under  the  circumstances  which  have  been  detailed  to  us,  the 
costs  ought  to  come  out  of  the  fund,  and  that  in  this  House,, 
following  the  ordinary  rule  of  this  House,  inasmuch  as  there 
has  been  a  partial  and  substantial  success  and  a  partial  and 
substantial  failure,  there  will  be  no  costs  on  either  side ;  and  I 
move  your  Lordships  accordingly. 


LoED  Shand  concurred. 


LoED  Davey.  My  Lords,  I  observe  that  Holmes  L.J.^ 
although  he  says  (1)  that  "  the  question  is  a  very  difficult  one,"" 
adds,  "  if  it  had  been  asked  an  Irish  lawyer  twenty  years  ago,, 
he  would  probably  have  been  surprised  that  it  was  a  question 
at  all.  The  Incumbered  and  Landed  Estates  Courts  had  at 
that  time  sold  a  large  portion  of  the  land  in  Ireland,  and  had 
distributed  the  greater  part  of  the  proceeds  amongst  incum- 
brancers.   It  was  not  unusual  for  a  mortgagee  to  obtain 

,   (1)  [1900]  1 1.  E.  123. 
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judgment  for  his  mortgage  debt ;  and  yet  I  believe. in  settling 
the  schedule  of  incumbrances  he  was  allowed  interest  on  his 
unpaid  principal  at  the  rate  provided  by  the  deed.  The 
practice  has  never,  as  far  as  I  am  aware,  been  challenged,  at 
least  in  a  reported  case "  ;  and  then  he  proceeds  to  say  that 
that  practice  is  "  inconsistent  with  the  decision  in  Arhuthnot 
V.  Bunsilall  (1)  and  with  the  reasoning  of  Fry  J.  in  Popple  v. 
Sylvester  (2),  and  of  this  Court  in  Lowry  v.  Williams.''  (3) 

My  Lords,  I  entirely  sympathise  with  that  expression  of 
opinion  of  Holmes  L.J.  It  is  equally  a  surprise  to  me  that 
such  a  question  as  has  been  argued  for  several  hours  could 
possibly  be  raised  in  any  Court ;  but  I  do  not  agree  with  the 
learned  Lord  Justice  that  the  practice  to  which  he  alludes,  and 
which,  I  believe,  is  common  in  England  in  Chancery  chambers 
as  well  as  in  the  Incumbered  and  Landed  Estates  Courts  in 
Ireland,  is  inconsistent  with  any  of  the  cases  referred  to.  I 
agree  with  my  noble  and  learned  friend  on  the  Woolsack  that 
this  question  is  one  of  the  construction  of  the  deeds  only,  and 
the  cases  which  have  been  referred  to  have  nothing  in  the 
world  to  do  with  it;  but,  as  those  cases  have  been  discussed 
at  great  length,  perhaps  I  may  be  excused  if  I  say  a  few  words 
upon  them. 

My  Lords,  the  first  case  in  order  of  date  was  In  re  Agricul- 
turist Cattle  Insurance  Co.  (4)  In  that  case  a  judgment  had 
been  recovered,  but  there  was  a  fresh  agreement  after  the 
judgment  had  been  recovered  to  pay  the  loan  with  interest,  and 
it  was  held,  and  it  appears  to  me  quite  rightly  held,  that  the 
mortgagee  was  entitled  to  his  full  interest  notwithstanding 
that  the  original  debt  had  been  merged  in  the  judgment — 
there  was  a  new  debt. 

In  the  case  of  In  re  European  Central  By.  Co.  (5),  with  great 
deference  to  Mr.  Eonan,  it  appears  to  me  from  the  report  that 
it  was  an  application  by  a  debenture-holder  to  prove  as  a 
creditor  in  the  winding-up— not  to  enforce  his  security,  but  to 
prove  as  a  creditor.    A  winding-up  is  not  the  proper  place  in 

(1)  (1890)  62  L.  T.  (N.S.)  234.  (3)  [1805]  1  L  R.  27-1. 

(2)  (1882)  22  Ch.  D.  98.  (4)  (1872)  4  Cli.  D.  34,  n. 

(5)  (1876)  4  Ch.  D.  33. 
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H.  L.  (I.)    which  to  enforce  your  security,  and  the  proof  of  the  creditor  is 
1901      in  respect  of  his  personal  rights  only.    It  appears,  indeed,  to 
Economic   have  been  argued  upon  the  basis  of  the  old  fallacy  that  because 
AssuiSyCE  something  is  recoverable  in  a  foreclosure  or  redemption  action, 
Society    therefore  there  is  a  personal  right  to  payment.    The  proof 
UsBORNE.    seems  to  have  been  based  upon  some  idea  of  that  kind.  That 
imd  Davey.    case  dccides  nothing  more  than  what  is  familiar  to  all  English 
lawyers,  that  when  a  judgment  is  recovered  in  respect  of  a  debt 
any  other  personal  reniedy  for  the  same  debt  is  extinguished  or 
merged  in  the  judgment. 

Then,  my  Lords,  with  regard  to  Popple  v.  Sylvester  (1),  it  is 
not  very  intelligible  from  the  report  what  the  action  was  for. 
Fry  L.J.  in  Ex  parte  Fewings  (2)  says  in  an  interlocutory 
observation  that  it  was  an  action  for  the  purpose  of  obtaining 
payment  of  a  debt  out  of  the  proceeds  of  policies  which  had 
been  mortgaged.  Beading  that  learned  judge's  own  judgment 
in  the  case  of  Popple  v.  Sylvester  (1),  which  was  decided  by 
him,  I  came  to  the  conclusion  in  my  own  mind  that  the 
learned  judge's  memory  was  at  fault,  and  that  it  really  was  to 
enforce  a  demand  for  personal  payment.  Mr.  Haldane  has 
now  obtained  a  copy  of  the  statement  of  claim  in  that  action, 
a«nd  it  appears  that  the  inference  which  I  had  drawn  from  the 
terms  of  the  judgment  of  Fry  J.  was  correct,  and  that  what 
was  asked  was  only  an  account  of  what  was  due  to  the 
plaintiff  on  the  indenture  and  the  payment  by  the  defendant  to 
the  plaintiff  of  what  should  be  found  due  to  the  plaintiff  on 
taking  such  account — that  is,  it  asked  only  for  personal  pay- 
ment. That  makes  the  judgment  intelligible,  because  then 
the  question  had  to  be  considered  whether  the  covenant  for  the 
payment  of  the  interest  was  an  independent  covenant  or  a 
covenant  which  was  merely  ancillary  to  the  payment  of  the 
principal  money,  and  the  learned  judge,  rightly  or  wrongly  (it 
is  perfectly  immaterial),  came  to  the  conclusion  that  it  was  an 
independent  covenant  which  was  not  merged  in  or  extinguished 
by  the  judgment  obtained  upon  the  principal  covenant.  But 
why  did  he  come  to  that  conclusion  ?  Because  the  form  of 
the  covenant  was  to  pay  interest  as  long  as  anything  was  due 
(1)  22  Ch.  D.  98.  (2)  25  Ch.  D.  at  p.  345. 
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upon  the  security.  The  words  of  the  covenant  were,  "  would 
so  long  as  the  sum  of  3000Z.  or  any  part  thereof  should  remain 
due  on  the  security  pay  "  such  and  such  interest.  He  said, 
because  something  was  due  upon  the  security,  ergo,  that  was 
an  independent  subsisting  covenant.  My  Lords,  that  appears 
to  me  to  put  the  law  upon  a  very  sound  and  right  footing, 
but  it  does  not  appear  to  me  in  any  way  to  affect  the  decision 
of  the  present  case. 

The  case  of  Ex  parte  Fewings  (1)  requires  no  comment.  I 
need  not  recapitulate  at  any  length  the  very  peculiar  circum- 
stances under  which  it  arose.  A  judgment  had  been  recovered 
for  a  mortgage  debt ;  there  had  been  bankruptcy  proceedings 
against  the  mortgagor  followed  by  a  composition,  by  which  it 
was  held,  although  it  was  disputed,  that  the  mortgagee  was 
bound.  He  then  tried  to  prove  for  his  subsequent  interest 
under  a  covenant,  and  it  was  held  that  the  covenant  in  that 
case  was  in  a  form  which  was  not  the  same,  or  bearing  the 
ame  construction,  as  that  in  Popple  v.  Sylvester  (2),  but  one 
which  was  merely  ancillary  to  the  principal  covenant,  and, 
therefore,  any  right  of  action  upon  the  principal  covenant 
having  gone,  the  right  of  action  upon  the  ancillary  covenant 
had  gone  with  it.  In  other  words,  it  was  a  mere  question  of 
the  construction  of  the  instrument,  and  has  no  bearing  whatever 
upon  the  present  question. 

The  same  observation  applies  to  the  case  of  Loivry  v. 
Williams  (3),  although  I  must  take  the  liberty  to  say  that  if 
Mr.  Eonan  is  right  (as  I  have  no  doubt  he  is)  in  saying  that 
the  action  was  to  enforce  a  security,  the  argument  upon  the 
construction  of  the  covenant  was,  in  my  opinion,  wholly 
irrelevant,  and  it  might  have  been  put  on  a  more  direct  ground. 

As  regards  Arhuthnot  v.  Bunsilall  (4),  decided  by  Stirling  J., 
there  again  it  was  a  mere  question  of  the  construction  of  the 
deed.  Of  course,  you  have  to  look  at  what  the  security  is,  and 
if  you  find  that  the  security  is  merely  for  what  is  due  on  a 
promissory  note  or  a  covenant,  or,  in  other  words,  is  merely 
to  secure  the  performance  of  the  covenant,  then  if  the  covenant 
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is  gone  the  security  must  go  with  it.  But  in  the  ordinary 
form  of  a  mortgage  to  secure  a  principal  sum  and  interest  it  is 
wholly  immaterial  whether  the  covenant  has  gone  or  not,  or 
whether  any  right  of  action  subsists  upon  the  covenant  or  not ; 
and,  indeed,  it  is  wholly  immaterial,  in  my  judgment,  in  any 
action  of  foreclosure  or  redemption  whether  there  is  any  cove- 
nant for  the  payment  of  subsequent  interest  or  not.  Once 
come  to  the  conclusion  that  the  mortgage  is  in  such  a  form 
that  the  property  naortgaged  cannot  be  taken  out  of  the  hands 
of  the  mortgagee  without  payment  of  the  principal  and  full 
interest,  then  the  covenant  has  no  more  to  do  with  it  than  if  it 
related  to  another  subject-matter  altogether. 

Now,  my  Lords,  the  question  here,  therefore,  is  what  is  the 
construction  of  these  deeds,  and,  in  my  opinion  (and  I  ought 
to  apologize  for  having  detained  your  Lordships  so  long),  that 
is  the  only  question  in  this  case. 

My  Lords,  I  turn  first  to  the  statutory  deeds  made  to  the 
trustees  of  the  National  Bank :  in  what  form  are  they  ?  There 
were  two  deeds,  and  they  were  in  this  form — the  statutory 
form;  they  assigned  the  rents  and  tolls  to  the  mortgagees 

until  the  said  sum  of  10,000Z.,  together  with  interest  for  the 
same  at  the  rate  of  4Z.  lOs.  for  every  lOOZ.  by  the  year,  be 
satisfied  " ;  that  is  to  say,  the  mortgagees  have  a  right  to  go 
on  receiving  the  rents  and  tolls  until  that  condition  has  been 
satisfied — until  they  have  received  10,000^.  with  interest  at  the 
rate  of  U.  IQs.  per  cent,  up  to  the  time  of  payment.  There 
can  be  no  doubt  about  the  construction  of  that  deed.  The 
other  deed  is  in  the  same  form,  the  only  difference  being  that 
the  interest  is  5  per  cent,  instead  of  4J  per  cent.  But  when  the 
new  arrangement  was  made  with  the  Economic  Life  Assurance 
Society  in  1858  they,  not  I  think  with  perfect  wisdom,  took 
what  they  were  pleased  to  call  a  fresh  security  ;  that  is  to  say, 
they  retained  the  security  of  the  two  earlier  deeds ;  but  another 
deed  was  executed,  and  the  agreement  was  that  the  sum  secured 
should  be  *' further  secured  to  them  in  manner  hereinafter 
mentioned."  That  deed  contains  a  covenant  for  the  payment 
of  principal  and  interest  on  a  certain  day,  and  for  the  payment 
of  subsequent  interest  if  the  principal  is  not  paid  upon  that 
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"day,  and  there  is  a  proviso  for  redemption  which  is  in  these    H.  L.  (i.) 
terms,  that  if  the  Limerick  Market  Trustees  should  pay  to  the  i90i 
mortgagees  *'the  sum  of  20,000Z.  with  interest  for  the  same  Ecoxomc 
•after  the  rate  at  the  times  and  in  manner  hereinafter  cove-  assurTnce 
nan  ted  and  agreed  for  the  payment  thereof,"  then  they  shall  Society 
have  back  the  property.  Usboexe. 

Now,  my  Lords,  it  seems  to  me  to  be  perfectly  immaterial  Lord  Davey. 
for  this  purpose  whether  the  rights  of  the  Economic  Life 
Assurance  Society  depend  upon  the  first  deeds  or  the  deed 
•of  1858.  If  they  depend  upon  the  first  deeds,  they  are  entitled 
to  whatever  those  deeds  give  them.  If  they  depend  upon 
the  deed  of  1858  it  appears  to  me  that  they  are  equally  entitled 
under  that  proviso  for  redemption  to  retain  the  property 
until  they  are  paid  the  full  amount  of  their  principal  and 
interest.  The  reason  for  that  is  this — that  according  to  the 
true  construction  of  the  proviso  I  have  read  it  is  not  a  security 
to  secure  the  performance  of  the  covenant,  but  it  entitles  the 
mortgagees  to  sit  upon  their  deeds,  as  we  used  to  say,  or  to 
hold  their  security  until  they  have  been  paid  every  penny  of 
the  20,000Z.,  together  with  interest  measured  by  what  is 
■expressed  in  the  covenant.  That  is  a  very  different  thing  from 
a  deed  to  secure  the  performance  of  the  covenant.  It  is  not  a 
deed  of  that  character,  but  a  deed  which  entitles  them  to  retain 
their  security  until  they  are  fully  paid,  the  reference  to  the 
covenant  being  merely  for  brevity's  sake  to  avoid  repeating 
over  again  what  is  written  out  in  the  course  of  the  covenant. 

My  Lords,  holding  the  deeds  to  be  of  that  character,  I  can- 
not doubt  that  the  mortgagees  are  entitled  to  the  benefit  of 
their  deeds,  and  I  regret  extremely  that  the  case  has  not  been 
put  as  it  might  have  been,  and,  in  my  opinion,  ought  to  have 
been,  simply  upon  the  construction  of  the  instruments  in 
question. 

My  Lords,  there  is  only  one  subsidiary  point,  and  that 
is  whether  Mr.  Haldane's  client  is  entitled  to  5  per  cent.  • 
interest  upon  the  whole  20,000^.,  or  to  4 J-  per  cent,  upon  one 
moiety  of  it,  and  5  per  cent,  upon  the  other.  In  my  opinion, 
although  I  think  he  is  entitled  to  the  full  benefit  of  the 
earher  deeds,  the  effect  of  the  deed  iof  1858,  the  further 
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security,  as  it  is  called,  was  to  increase  the  interest  upon  the- 
whole  to  5  per  cent. ;  and,  in  my  judgment,  so  far  as  I  am 
able  to  'master  the  contents  of  that  very  long,  and  no  doubt 
very  well  drawn,  deed,  that  is  the  only  effect  of  it,  and  it- 
might  have  been  expressed  in  a  couple  of  lines.  That  being 
so,  I  think  that  Mr.  Haldane's  client  is  entitled  to  priority  in 
the  distribution  of  the  funds  in  the  hands  of  the  trustees  for 
interest  at  the  rate  of  5  per  cent,  per  annum.  I  agree  with  my 
noble  and  learned  friend  on  the  "Woolsack  as  to  the  disposal  of 
the  costs  in  this  case. 


LoED  Beampton  concurred. 


Declaimed,  that  the  appellants  were  entitled  tO' 
interest  at  the  rate  of  5  per  cent,  per  annum 
from  November  17,  1896,  on  the  capital  sum^ 
of  19,069Z.,  heing  the  amount  due  to  the- 
appellants\at  that  date  under  their  mortgages  ; 
Order  of  the  Master  of  the  Bolls  varied 
accordingly  ;  Order  of  the  Court  of  Appeal 
discharged ;  Cause  remitted  to  the  Chancery 
Division  in  Ireland, 


Lords'  Journals y  November  14,  1901. 


Solicitors  :  Young,  JacJcsony  Beards  d  King ;  H.  P.  d  J. 
Cobb  ;  Tatham  d  Lousada;  Batten,  Broffitt  <f  Scott. 
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LEIGH  AND  Others  Appellants;  h,l.(e.> 

.  ^  1902 

AND   

TAYLOE  AND  Others  .  Kespondents. 

Fixtures — Tapestries — BigJit  of  Removal — Tenant  for  Life  and  Remainderman, 

Valuable  tapestries  were  affixed  by  a  tenant  for  life  to  the  walls  of  a 
house  for  tbe  purpose  of  ornament  and  tbe  better  enjoyment  of  them  as 
chattels.  They  could  be  removed  without  doing  any  structural  injury. 
On  the  death  of  the  tenant  for  life  : — 

Eeld^  that  the  tapestries,  put  up  with  that  purpose  and  attached  in 
that  manner,  did  not  pass  with  the  freehold  to  the  remainderman,  but 
formed  part  of  the  personal  estate  of  the  tenant  for  life,  and  were 
removable  by  her  executor. 

The  decision  of  the  Court  of  Appeal,  In  re  Be  Falhe,  [1901]  1  Ch.  523, 
affirmed. 


Madame  de  Falbe,  tenant  for  life  of  the  Luton  Hoo  estates, 
hung  in  the  drawing-room  of  the  mansion-house  valuable 
tapestries  belonging  to  her.  Strips  of  wood  were  placed  over 
the  paper  which  covered  the  walls,  and  were  fastened  by  nails 
to  the  walls.  Canvas  was  stretched  over  the  strips  of  wood  and 
nailed  to  them,  and  the  tapestries  were  stretched  over  the 
canvas  and  fastened  by  tacks  to  it  and  the  pieces  of  wood. 
Mouldings,  resting  on  the  surface  of  the  wall  and  fastened  to 
it,  were  placed  round  each  piece  of  tapestry.  Madame  de  Falbe 
having  died,  a  summons  was  taken  out  on  behalf  of  the  infant 
remainderman  before  Byrne  J.,  who  held  that  the  tapestries 
had  become  attached  to  the  freehold  and  passed  with  it  to  the 
remainderman.  This  decision  was  reversed  by  the  Court  of 
Appeal  (Kigby,  Vaughan  "Williams,  and  Stirhng  L.J  J.),  who 
made  an  order  declaring  that  the  tapestries  were  chattels 
belonging  to  the  estate  of  Madame  de  Falbe.  (1)  Against  this 
decision  an  appeal  was  brought  by  those  representing  the- 
remainderman. 

(1)  [1901]  1  Ch.  523. 
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H.L.(E.)      Feb.  4,  6.    AsquifJi,  E.G.,  and  Levett,  E.G.  {Metliold  with 
1902       them),  for  the  appellants,  contended  that  the  tapestries  had 
Leigh     been  affixed  to  the  walls  in  such  a  way  as  to  be  annexed  to  the 
Tayloe.    fi^eehold  :  that  as  between  tenant  for  life  and  remainderman 
the  intention  of  the  tenant  for  life  could  not  avail,  even  if  there 
had  been  (which  there  was  not)  a  declaration  of  intention 
during  the  life  of  the  tenant  for  life.    In  addition  to  the 
cases  discussed  in  the  Court  of  Appeal  they  cited  Monti  v. 
Barnes,  (1) 

Norton,  E.G.,  and  T.  L.  Wilkinson,  for  residuary  legatees, 
respondents,  and 

H.  B.  Howard,  for  the  executor,  respondent,  were  not  heard. 

Eael  of  Halsbuey  L.C.  My  Lords,  in  this  case  we  have 
had  a  long  and  learned  argument  by  the  two  learned  counsel 
who  have  appeared  for  the  appellants.  I  am  not  certain  that 
I  quite  understand  the  conflict  between  the  two  propositions, 
•or  that  I  quite  understand  on  what  principle  one  is  supposed  to 
•decide  these  cases  apart  from  the  facts  of  each  particular  case. 

One  principle,  I  think,  has  been  established  from  the  earliest 
period  of  the  law  down  to  the  present  time,  namely,  that  if 
something  has  been  made  part  of  the  house  it  must  necessarily 
^0  to  the  heir,  because  the  house  goes  to  the  heir  and  it  is 
part  of  the  house.  That  seems  logical  enough.  Another 
principle  appears  to  be  equally  clear,  namely,  that  where  it  is 
something  v/hich,  although  it  may  be  attached  in  some  form 
'Or  another  (I  will  say  a  word  in  a  moment  about  the  degree  of 
attachment)  to  the  walls  of  the  house,  yet,  having  regard  to 
the  nature  of  the  thing  itself,  and  the  purpose  of  its  being 
placed  there,  is  not  intended  to  form  part  of  the  realty,  but  is 
only  a  mode  of  enjoyment  of  the  thing  while  the  person  is 
temporarily  there,  and  is  there  for  the  purpose  of  his  or  her 
■enjoyment,  then  it  is  removable  and  goes  to  the  executor. 

My  Lords,  we  have  heard  something  about  a  suggested 
.alteration  of  the  law ;  but  those  two  principles  appear  to  have 
been  estabHshed  from  the  earHest  times,  and  they  are  principles 
:still  in  force.  But  the  moment  one  comes  to  deal  with  the 
(1)  [1901]  1  K.  B.  205. 
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facts  of  eacli  particular  case,  I  quite  agree  that  something  has   H.  L.  (e.) 

changed  very  much :  I  suspect  it  is  not  the  law  or  any  prin-  1902 

■ciple  of  law,  but  it  is  a  change  in  the  mode  of  life,  the  degree  Leigh 

in  which  certain  things  have  seemed  susceptible  of  being  put  taylor. 

up  as  mere  ornament,  whereas  at  an  earlier  period  the  ruder  oTi^isbn: 

constructions  rendered  it  impossible  sometimes  to  sever  the 

thing  which  was  put  up  from  the  realty.    If  that  is  true,  it  is 

manifest  that  you  can  lay  down  no  rule  which  will  in  itself 

solve  the  question ;  you  must  apply  yourself  to  the  facts  of 

each  particular  case ;  and  I  am  content  here  to  apply  myself  to 

the  facts  of  this  case.  Here  are  tapestries  which,  it  is  admitted, 

are  worth  a  great  deal  of  money.    I  put  the  case :  Suppose 

this  had  been  a  tenant  from  year  to  year,  and  she  put  up  these 

things,  is  it  conceivable  that  a  person  would  for  the  purpose  of 

a  tenancy  from  year  to  year  put  up  these  things  exactly  in  this 

way  if  thereby  they  made  a  present  of  7000Z.  to  the  landlord? 

That,  I  observe,  startled  Mr.  Levett ;  he  would  not  acquiesce 

in  that ;  but  in  logic  I  am  unable  to  sever  the  two  sets  of  facts 

which  I  suggest.    It  is  all  very  well  to  say  that  there  is  a 

difference  between  the  cases  of  an  heir  and  an  executor  on  the 

one  hand,  and  a  landlord  and  a  tenant  on  the  other ;  but  if  you 

grant  the  proposition  that.it  must  depend  upon  the  purpose 

of  the  annexation,  and  you  must  attend  to  the  degree  of  the 

annexation,  I  am 'wholly  unable  to  frame  a  hypothesis  of  a 

state  of  things  in  which  these  two  principles  will  not  decide 

the  question,  whether  you  are  dealing  with  a  landlord  and 

tenant,  or  whether  you  are  dealing  with  a  tenant  for  life  and  a 

remainderman,  or  with  people  standing  in  any  other  relation  to 

these  things.    In  this  case  Madame  de  Falbe  stood  as  tenant 

for  life  to  the  remainderman. 

My  Lords,  we  come  then,  in  my  view,  to  the  determination  of 
the  question  upon  the  principles  I  have  pointed  out,  applying 
them  to  the  particular  facts  of  this  case.  What  are  they? 
Here  we  have  objects  of  ornamentation  of  very  great  value. 
Undoubtedly  their  only  function  in  Hfe,  if  it  may  be  so  called, 
is  the  decoration  of  a  room.  Suppose  the  person  had  intended 
to  remove  them  the  next  month  or  the  next  year  or  what  not, 
I  do  not  know,  notwithstanding  the  ingenious  effort  that  has 
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H.  L.  (E.)  been  made  by  Mr.  Levett,  in  what  other  way  they  could  have 
1902  been  fastened  than  they  were.    We  have  seen  the  hard  match- 
Leigh  board  to  which  they  were  fastened  in  the  first  instance  ;  then- 
Tayloe  canvas  was  stretched  on  it,  and  the  decoration  of  the  wall  as  it 
  oris[inally  stood  was  perfectly  preserved  except  to  the  extent  ta 

Earl  of  Halsbury  .  .  . 

which  the  nails  were  driven  into  the  wall ;  they  were  neces- 
sarily driven  into  the  wall,  because  otherwise  the  tapestry  could 
not  have  been  stretched  out  firm,  as  it  was.  I  do  not  know 
any  other  mode  by  which  the  large  one,  for  example,  fourteen 
feet  long,  could  have  been  placed  there  as  it  was.  One  has 
immediately  before  one's  mind's  eye  cases  of  pictures  of 
another  sort,  and  after  all,  although  this  tapestry  is  very  valu- 
able, as  I  understand,  and  very  beautiful,  it  is  only  a  picture- 
made  in  a  particular  form — it  is  a  picture,  whether  woven  or 
worked  or  what  not,  made  for  the  purpose  of  ornamentation. 
When  one  looks  at  it  and  sees  what  it  is,  I  should  have' 
thought,  if  ever  there  was  an  extreme  case  in  which  it  would 
have  been  impossible  to  suppose  that  the  person  intended  to- 
dedicate  it  to  the  house,  it  was  the  case  of  these  tapestries, 
which  can  be,  and  in  fact  have  been,  removed  without  any- 
thing but  the  most  trifling  disturbance  of  the  material  of 
the  wall. 

Under  those  circumstances  I  can  entertain  no  doubt,  now" 
that  we  have  had  the  whole  case  before  us,  that  there  is^ 
nothing  which  points  to  any  intention  to  dedicate  these  tapes- 
tries to  the  house.  There  is  nothing  in  the  nature  of  the- 
attachment  which  is  necessarily  permanent.  My  Lords,  a 
number  of  words  have  been  used,  such  as  "  only  very  slightly 
attached"  and  "not  permanently  attached."  They  really 
often  assume  the  very  question  in  debate.  Looking  at  the 
piece  of  boarding  on  which  the  canvas  was  stretched  and  on 
which  this  tapestry  went,  I  can  hardly  imagine  how  a  piece 
of  tapestry  of  that  extent,  fourteen  feet  long,  stretched  against 
a  wall,  could  be  more  ^lightly  attached  than  this  was.  Under" 
those  circumstances  it  appears  to  me  that  the  thing  is  so  easily 
susceptible  of  being  removed,  and  has  in  fact  been  removed, 
without  any  damage  or  material  injury  to  the  structure  of  the 
wall,  that  to  my  mind,  so  far  as  it  is  dependent  upon  a  question: 
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of  fact,  it  never  was  intended  to  form  part  of  the  structure  of   H.  L.  (E.) 
this  house  ;  and  that,  after  all,  is  what  the  meaning  of  "  the  1902 
benefit  of  the  inheritance  "  comes  to,  though  expressed  in  Leigh 
different  words.    It  never  was  intended  to  remain  a  part  of  taylor. 
the  house  ;  the  contrary  is  evident  from  the  very  nature  of  the  ^.^^^  '^^^^^ 
attachment,  the  extent  and  degree  of  which  was  as  slight  as 
the  nature  of  the  thing  attached  would  admit  of.  Therefore, 
I  come  to  the  conclusion  that  this  thing,  put  up  for  ornamenta- 
tion and  for  the  enjoyment  of  the  person  while  occupying  the 
house,  is  not  under  such  circumstances  as  these  part  of  the 
house.    That  is  the  problem  one  has  to  solve  in  each  of  these 
cases.     If  it  is  not  part  of  the  house,  it  falls  under  the 
rule  now  laid  down  for  some  centuries,  that  it  is  a  sort 
•of  ornamental  fixture,  and  can  be  removed  by  whoever  has 
the  right  to  the  chattel — v/hose  it  was  when  it  was  originally 
»put  up. 

My  Lords,  for  these  reasons  I  am  of  opinion  that  this  appeal 
must  be  dismissed  with  costs. 

I  only  wish  to  say  that  I  do  not  want  to  add  to  the  confusion 
which  is  suggested  to  have  been  caused  by  differences  of 
opinion  among  the  learned  judges  below.  My  own  view  is 
that,  going  back  for  some  centuries,  the  real  differences  of 
opinion,  which  apparently  on  the  surface  have  been  entertained 
by  different  judges,  have  not  been  at  bottom  differences  in  the 
'law  at  all,  but  the  facts  have  been  regarded  in  different  aspects 
^according  to  the  fashion  of  the  times,  the  mode  of  ornamen- 
tation, and  the  mode  in  which  houses  were  built,  and  the 
'degree  of  attachment  which  from  time  to  time  became  necessary 
•or  not  according  to  the  nature  of  the  structure  which  was 
being  dealt  with.  The  principle  appears  to  me  to  be  the  same 
to-day  as  it  was  in  the  early  times,  and  the  broad  principle  is 
that,  unless  it  has  become  part  of  the  house  in  any  intelligible 
•«ense,  it  is  not  a  thing  which  passes  to  the  heir.  I  am  of 
•opinion  that  this  tapestry  has  not  become  part  of  the  house, 
^and  was  never  intended  in  any  way  to  become  part  of  the 
house ;  and  I  am,  therefore,  of  opinion  that  this  appeal 
■ought  to  be  dismissed  with  costs,  and  I  move  your  Lordships 
accordingly. 
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H.  L.  (E.)      LoED  Macnaghten.    My  Lords,  I  am  quite  of  the  same^ 
1902  opinion. 

Leigh  It  Seems  to  me  that  the  only  question  is,  have  these  tapestries 
Taylok     t)ecome  part  of  the  freehold  ?  I  think  they  were  purely  matter 

  of  ornament,  and  not  part  of  the  freehold  at  all.    Mr.  Levett' 

has  spoken  of  the  Courts  changing, the  law.  I  do  not  think 
the  law  has  changed.  The  change  I  should  say  is  rather  in 
our  habits  and  mode  of  life.  The  question  is  still  as  it  always 
was,  has  the  thing  in  controversy  become  parcel  of  the- 
freehold  ?  To  determine  that  question  you  must  have  regard 
to  all  the  circumstances  of  the  particular  case— to  the  taste^ 
and  fashion  of  the  day  as  well  as  to  the  position  in  regard^  to 
the  freehold  of  the  person  who  is  supposed  to  have  made  that 
which  was  once  a  mere  chattel  part  of  the  realty.  The  mod© 
of  annexation  is  only  one  of  the  circumstances  of  the  case,  and 
not  always  the  most  important — and  its  relative  importance  is 
probably  not  what  it  was  in  ruder  or  simpler  times.  I  think 
the  judgments  in  the  Court  of  Appeal  covered  the  whole  ground. 

LoED  Shand.  My  Lords,  I  am  also  of  opinion  that  the 
decision  by  the  Court  of  Appeal  ought  to  be  affirmed. 

It  may  be  true,  as  has  been  observed  by  my  noble  and 
learned  friend  on  the  Woolsack  and  by  my  noble  and  learned 
friend  opposite  (Lord  Macnaghten),  that  there  has  been  no 
change  of  the  law ;  but  I  rather  think  that  in  the  progress  of 
time  the  law  has  been  developed  in  the  direction  of  holding: 
what  would  at  one  time  have  been  held  to  be  parts  of  a 
building  to  be  now  temporary  fixtures  only,  removable  by  the 
person  who  attached  them  to  the  building  or  his  personal 
representative,  and  I  think  that  this  later  view  should  h& 
maintained. 

It  appears  to  me  to  be  a  sound  principle,  and  to  be  the  result- 
of  the  later  cases  (whatever  may  have  been  the  older  law),  that- 
where  a  tenant  for  a. time  or  a  tenant  for  life  has  purchased 
tapestries  or  pictures  and  affixed  them  to  the  walls  for  the 
purposes  of  ornamentation,  he  is  entitled  to  remove  them,  and 
his  executor  has  the  same  right.  That  principle,  as  it  seems 
to  me,  is  decisive  of  this  case. 
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My  Lords,  there  has  been  an  attempt  to  shew  that  there 
was  here  such  a  degree  or  character  of  annexation  as  to  make 
these  tapestries  permanent  additions  to  the  house.  I  doubt 
whether  there  could  have  been  such  annexation  by  a  tenant 
where  the  purpose  of  the  annexation  is  ornamental.  How- 
ever firmly  a  tenant  may  put  up  such  ornaments  as  pictures 
or  tapestries  upon  the  walls,  I  confess  I  think  he  is  entitled  to 
remove  them,  if  during  his  tenancy  he  desires  to  do  so,  in 
order  it  may  be  to  substitute  others  in  their  place,  or  to  take 
them  away  altogether,  and  the  same  would  be  true  at  the  end 
of  his  tenancy,  at  least  where  they  are  not  built  in,  so  as  to  be 
really  parts  of  the  permanent  building.  His  position  is  that 
of  a  temporary  occupant,  having  put  up  things  for  temporary 
purposes.  He  will  be  bound  to  take  care  that  no  damage 
occurs  to  the  walls  which  he  does  not  put  right ;  but  that  is  a 
different  matter  from  an  obligation  to  leave  chattels  which 
have  not  been  built  in  as  additions  to  the  house,  and  which 
remain  so  when  his  tenancy  ends. 

Here,  in  fact,  I  think  there  was  no  permanent  attachment, 
and  I  need  not  repeat  what  has  been  said  by  my  noble  and 
learned  friend  the  Lord  Chancellor  as  to  the  character  of  the= 
attachments. 

I  entirely  agree  with  the  judgment  of  the  Court  of  Appeal, 
and  with  the  grounds  upon  which  the  learned  judges  unanimously 
proceeded  in  giving  their  judgment. 


H.  L.  (E.) 

190Z 


Leigh 

V. 

Taylor. 

Lord  Shand.. 


LoED  Beampton.  My  Lords,  I  am  of  the  same  opinion.  I 
entirely  agree  with  the  exhaustive  judgments  in  the  Court  of 
Appeal,  and  I  agree  also  with  all  the  observations  the  Lord 
Chancellor  has  made  with  respect  to  this  case. 

I  confess  I  see  no  difficulty  about  the  case  myself,  and  I 
cannot  see  in  the  least  how  it  can  be  said  that  these  tapestries- 
could  ever  have  formed  a  portion  of  the  house.  It  is  not  as  if 
they  had  been  pictures  painted  upon  the  walls  of  the  house 
as  a  fresco  that  could  not  have  been  removed.  There  I  can 
thoroughly  understand  that  it  could  not  be  removed,  because 
you  could  not  remove  it  without  removing  part  of  the  wall 
itself — in  which  case  you  would  probably  destroy  the  fresco- 
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H.  L.  (E.)   and  injure  the  house.    But  there  is  no  sense  in  which  these 
1902      tapestries  can  be  said  to  have  been  part  of  the  house,  nor  do  I 
see  how  any  structural  injury  to  the  house  could  really  be 
Tayloe     caused  by  their  removal. 

LoKD  EoBERTSON.    My  Lords,  I  also  concur. 
My  view  is  completely  represented  by  the  judgment  of 
Stirling  L.J. 

Lord  Lindley.  My  Lords,  I  am  entirely  of  the  same 
opinion.  I  cannot  bring  myself  to  believe  that  Madame  de 
Falbe  when  she  put  up  these  tapestries  intended  so  to  fix 
them  as  to  make  them  part  of  the  mansion  for  the  benefit  of 
the  remainderman.    They  remained  chattels  from  first  to  last. 

Order  of  the  Court  of  Appeal  affirriied  and 
appeal  dismissed  with  costs. 

Lords'  Journals y  February  6,  1902. 

Solicitors  :  Bowclij^es,  Bawle  d  Co. ;  Fayiie,  Shaw-Mackende 
d  Lake  ;  Hadden-Woodward  d  McLeod, 
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LONDON  COUNTY  COUNCIL     .    .    .    Appellants  ;     h.  l.  (E.) 

AND 

THE     ATTOENEY  -  GENEKAL     and  )  ^ 

>  Eespondents.  — 
Others  ) 

Corporation — County  Council — Municipal  Corporation — Tramway  Business — 
Omnibus  Business — Ancillary  Business — Incidental  Powers — Ultra  Vires 
— Attorney-General,  Jurisdiction  of — Local  Oovernment  Act,  1888,  c.  41, 
ss.  1,  2,  68,  79 — London  County  Tramways  Act,  1896,  c.  U.,  ss.  2,  10. 

A  county  council,  being  incorporated  under  s.  79  of  the  Local  Govern- 
ment Act,  1888,  is  a  purely  statutory  body  and  has  not  under  s.  2  of  that 
Act  the  position  and  powers  of  a  municipal  or  common  law  corporation. 
The  statutory  powers  of  the  London  County  Council  to  purchase  and  work 
tramways  do  not  empower  it  to  work  omnibuses  in  connection  with  the 
tramways,  the  omnibus  business  not  being  incidental  to  the  tramway 
business. 

The  council  was  restrained  by  injunction  from  so  acting  ultra  vires  in 
an  action  brought  by  the  Attorney-General  on  the  relation  of  rival 
omnibus  proprietors. 

The  jurisdiction  of  the  Attorney-General  to  decide  in  what  cases  it  is 
proper  for  him  to  sue  on  behalf  of  relators  is  absolute. 

The  decision  of  the  Court  of  Appeal,  [1901]  1  Ch.  781,  affirmed. 

The  London  Tramways  Company  by  its  memorandum  of 
association  (as  altered  in  1891  by  an  order  of  the  Chancery 
Division)  had  power  to  carry  on  the  business  of  omnibus 
proprietors  in  connection  with  any  business  of  the  company. 
Under  this  power  the  company  ran  omnibuses  from  their 
tramway  terminus  in  Blackfriars  Eoad  to  Farringdon  Koad ; 
and  from  their  tramway  terminus  in  Waterloo  Koad  to  the 
Strand,  and  from  their  tramway  terminus  in  Westminster 
Bridge  Eoad  to  Trafalgar  Square,  at  halfpenny  fares.  Under 
statutory  powers  the  London  County  Council  bought  from 
the  London  Tramways  Company  their  tramways,  undertaking, 
plant,  property,  &c.,  and  worked  the  tramways  and  ran  the 
omnibuses  as  mentioned  above.  In  1899,  soon  after  the 
purchase,  the  London  County  Council,  as  a  convenience  to 
the  public  and  for  the  advantage  of  the  tramways,  made  two 

A.  C.  1902.  3  N 


166 


HOUSE  OF  LOKDS 


[1902] 


London 
County 
Council 

V. 

Attobney- 
Geneeal. 


H.  L.  (E.)   of  the  omnibus  services  into  one  by  running  omnibuses  from 
1902      the  tramway  terminus  in  the  Westminster  Bridge  Eoad  across 
Westminster  Bridge  along  Whitehall  and  the  Strand  and 
across  Waterloo  Bridge  to  their  tramway  terminus  in  the 
Waterloo  Eoad  and  back  again. 

In  August,  1899,  the  Attorney-General  on  the  relation  of 
certain  persons  and  companies  carrying  on  the  business  of 
omnibus  proprietors,,  being  ratepayers  in  London,  brought  an 
action  against  the  London  County  Council  in  which  Cozens- 
Hardy  J.  made  an  order  declaring  that  it  was  beyond  the 
powers  of  the  council  to  run  omnibuses  by  the  above  or  any 
routes  in  London  or  to  use  the  county  fund  or  any  fund 
belonging  to  the  ratepayers  of  London  for  that  purpose.  The 
Court  of  Appeal  (Eigby,  Yaughan  Williams  and  Stirling  L.J  J.) 
affirmed  that  order  and  added  an  injunction  restraining  the 
London  County  Council  from  so  acting.  (1)  Against  this 
decision  the  council  brought  the  present  appeal.  The  sections 
of  the  statutes  bearing  on  the  appeal  are  fully  set  out  in  the 
report  below.  (1) 


Feb.  6,  7.  Haldane,  K.C.,  and  Vernon  Smith,  K,G.  (Methold 
with  them),  for  the  appellants.  The  appellants  were  empowered 
by  the  London  Tramways  Company  (Limited)  Act,  1896,  s.  31, 
to  buy  the  tramways  and  any  "  works  and  property  connected 
therewith,"  that  is,  the  omnibuses  and  horses,  &c. ;  and 
impliedly  by  the  London  County  Tramways  Act,  1896,  s.  2,  to 
work  the  omnibus  traffic.  It  is  reasonable  and  naturally 
incident  to  the  tramways  business  that  they  should  carry  on 
the  omnibus  traffic  as  ancillary  to  the  tramways.  Indepen- 
dently of  these  special  statutes  the  powers  and  position  of  the 
appellants  resemble  those  of  a  municipal  corporation — they  are 
*'  in  the  like  position  in  all  respects  as  the  council  of  a  borough 
divided  into  wards  " :  see  the  Local  Government  Act,  1888, 
s.  2,  sub-s.  1,  and  s.  10,  sub-s.  1,  of  the  Municipal  Corporations 
Act,  1882.  Having  therefore  the  powers  of  a  municipal  and  a 
common  law  corporation  they  can  use  their  own  property  like 
anybody  else  and  are  not  confined  strictly  to  the  powers 
(1)  [1901]  1  Ch.  781. 
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conferred  by  the  special  statutes.  The  county  council  do  not 
act  ultra  vires  as  long  as  they  do  not  transgress  their  statutory 
powers. 

Asquithy  K.G.,  Hon.  E.  C.  Macnaghte^i,  K.C.,  Q>JidLBlaiklocJc, 
for  the  respondents,  were  not  heard. 

Eael  of  Halsbury  L.C.  My  Lords,  it  appears  to  me  that, 
as  far  as  any  question  of  general  law  is  involved  in  this  case, 
the  whole  ambit  of  the  considerations  that  arise  has  been  com- 
pletely traversed  by  the  two  cases  of  the  Ashbury  Bailway 
Carriage  and  Iron  Co.  v.  Biche  (1)  and  the  Attorney-General  v. 
Great  Eastern  By.  Co.  (2),  and  I  do  not  think  that  much  would 
be  gained  by  going  through  each  individual  topic  of  it,  because 
I  think  now  it  cannot  be  doubted  that  those  two  cases  do 
constitute  the  law  upon  this  subject.  It  is  impossible  to  go 
behind  those  two  cases :  they  are  now  part  of  the  law  of  this 
country,  and  we  must  acquiesce  in  them,  whether  we  like 
them  or  not. 

My  Lords,  so  far  as  the  particular  questions  before  us  here 
are  concerned,  depending  as  they  do  upon  the  statute  itself, 
with  the  utmost  respect  for  the  learned  counsel,  I  think  the 
contentions  hardly  admit  of  plausible  statement.  The  power 
which  is  expressly  given  to  the  London  County  Council 
excludes  from  them,  and  to  my  mind  is  intended  to  exclude 
from  them,  that  which  did  exist  as  a  separate  business  under 
the  earlier  statute,  and  which  was  not  intended,  and  obviously 
was  not  intended,  to  be  conferred  upon  the  London  County 
Council.  It  appears  to  me  to  be,  as  I  say,  hardly  susceptible  of 
plausible  statement  to  suggest  that  those  words  can  possibly 
include  this  separate  business.  The  only  argument  which,  as 
it  appears  to  me,  is  capable  of  plausible  statement  in  the 
matter  is  the  argument  derived  from  the  somewhat  clumsy 
phrase  used  in  the  statute  with  reference  to  their  being  in  the 
same  position  as  the  council  of  a  borough  divided  into  wards.  (3) 
At  first  sight  that  looks  as  if  they  were  intended  to  be  identified 
in  all  particulars ;  but  when  one  looks  at  the  context  of  that 

(1)  (1875)  L.  II.  7  H.  L.  653.  (2)  (1880)  5  App.  Cas.  473. 

(3)  Local  Government  Act,  1888,  s.  2,  sub-s.  1. 
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H.  L.  (E.)  section  and  sees  what  it  refers  to,  I  think  it  is  manifest,  to  use 

1902  Vaughan  WilHams  L.J.'s  expression,  that  it  is  a  section  for 

L^^oN  the  machinery  governing  and  arranging  the  powers  and  the 

Council  order  of  their  exercise  inside  the  corporation,  when  you  have 

^-        got  the  corporation,  but  not  in  the  smallest  degree  intended  to 
Attorney-   °  .  .     .    ,  .  .  .  .  ^ 

Geneeal.    enlarge  the  origmal  objects  of  it,  or  to  give  them  any  powers 

EariofHaisbury  othcr  than  thoso  prcviously  conferred  upon  them  by  statute. 

L  C 

_  That,  my  Lords,  seems  to  me  to  dispose  of  that  point,  which 
was,  to  my  mind,  the'  only  thing  that  caused  me  to  consider 
whether  this  question  was  capable  of  plausible  argument 
or  not. 

My  Lords,  one  question  has  been  raised,  though  I  think  not 
raised  here — it  appears  to  have  emerged  in  the  Court  below — - 
which  I  confess  I  do  not  understand.  I  mean  the  suggestion 
that  the  Courts  have  any  power  over  the  jurisdiction  of  the- 
Attorney-General  when  he  is  suing  on  behalf  of  a  relator  in  a 
matter  in  which  he  is  the  only  person  who  has  to  decide  those- 
questions.  It  may  well  be  that  it  is  true  that  the  Attorney- 
General  ought  not  to  put  into  operation  the  whole  machinery 
of  the  first  law  officer  of  the  Crown  in  order  to  bring  into^ 
Court  some  trifling  matter.  But  if  he  did,  it  would  not  go  to 
his  jurisdiction ;  it  would  go,  I  think,  to  the  conduct  of  his^ 
office,  and  it  might  be  made,  perhaps  in  Parliament,  the  subject 
of  adverse  comment ;  but  what  right  has  a  Court  of  law  tO' 
intervene  ?  If  there  is  excess  of  power  claimed  by  a  particular 
public  body,  and  it  is  a  matter  that  concerns  the  public,  it 
seems  to  me  that  it  is  for  the  Attorney-General  and  not  for  the' 
Courts  to  determine  whether  he  ought  to  initiate  litigation  in 
that  r.espect  or  not.  Considering  the  profound  respect  witb 
which  I  regard  all  the  observations  made  by  the  late  Lord 
Justice  James,  I  cannot  help  thinking  that  he  did  not  himself 
suppose  that  he  was  laying  down  any  absolute  rule  of  law.  (1) 
I  think  he  was  only  giving,  in  response  to  the  Attorney-General 
himself,  some  sort  of  pious  opinion  as  to  the  mode  in  which  the- 
discretion  of  the  Attorney-General,  and  the  Attorney-General 
alone,  should  be  exercised  in  a  case  in  which  he  thought  it  his- 
duty  to  intervene.  In  a  case  where  as  a  part  of  his  pubHc  duty 
(1)  11  Ch.  D.  472,  482. 
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he  has  a  right  to  intervene,  that  which  the  Courts  can  decide  is  H.  L.  (E.) 

whether  there  is  the  excess  of  power  which  he,  the  Attorney-  1902 

Oeneral,  alleges.    Those  are  the  functions  of  the  Court ;  but  London 

•the  initiation  of  the  litigation,  and  the  determination  of  the  council 

question  whether  it  is  a  proper  case  for  the  Attorney-General  . 

^  ^      ^  ^     ^    ^  ....  Attorney- 

ifco  proceed  in,  is  a  matter  entirely  beyond  the  jurisdiction  of  General. 

this  or  any  other  Court.    It  is  a  question  which  the  law  of  this  Earl  of  Halsbury 
country  has  made  to  reside  exclusively  in  the  Attorney-General.  — ^ 
I  make  this  observation  upon  it,  though  the  thing  has  not  been 
urged  here  at  all,  because  it  seems  to  me  to  be  very  undesirable 
.to  throw  any  doubt  upon  the  jurisdiction,  or  the  independent 
exercise  of  it  by  the  first  law  officer  of  the  Crown. 

My  Lords,  I  do  not  think  it  necessary  to  go  through  this 
case,  because  the  very  elaborate  and  careful  judgments  delivered 
both  by  Cozens-Hardy  J.  and  by  the  three  learned  Lords 
Justices  in  the  Court  of  Appeal  appear  to  me  to  exhaust  the 
whole  question  ;  and,  as  I  have  said  before,  I  think  in  a  great 
measure  the  whole  question  has  been  already  determined  by 
the  two  cases  which  have  been  referred  to.  Under  those  cir- 
cumstances I  invite  your  Lordships  to  say  that  this  appeal 
should  be  dismissed  with  costs. 

LoED  Macnaghten.  My  Lords,  I  am  of  the  same  opinion. 
It  seems  to  me  to  be  a  very  clear  case.  The  London  County 
Council  are  carrying  on  two  businesses— the  business  of  a 
tramway  company  and  the  business  of  omnibus  proprietors. 
For  the  one  they  have  the  express  authority  of  Parliament ; 
for  the  other,  so  far  as  I  can  see,  they  have  no  authority  at 
all.  It  is  quite  true  that  the  two  businesses  can  be  worked 
conveniently  together;  but  the  one  is  not  incidental  *to  the 
other.  The  business  of  an  omnibus  proprietor  is  no  more 
incidental  to  the  business  of  a  tramway  company  than  the 
business  of  steamship  owners  is  incidental  to  the  undertaking 
of  a  railway  company  which  has  its  terminus  at  a  seaport. 
I  regret  most  sincerely  that  the  rates  and  the  money  of  the 
public  should  have  been  spent  in  defending  to  the  last  a  case 
.as  plain  as  this. 

As  regards  the  argument  that  the  county  council  have  all 
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H.  L.  (E.)  the  powers  of  a  common  law  corporation,  that  I  think  is  dis- 

1902  posed  of  at  once  if  yon  turn  to  the  Act  of  ParHament.  The 

London  sentence  on  which  the  learned  'counsel  for  the  appellants  rely 

Sncil  contained  in  the  first  chapter  of  the  Act  which  deals  with 

V-  the  constitution  of  the  council.    A  separate  chapter  with  a 

Geneeal.  separate  heading  defines  the  powers  of  the  county  council.  In 
that  chapter  I  can  find  nothing  to  warrant  the  contention  of 

Macnaghten.  n  ■ 

  the  appellants. 

My  Lords,  with  regard  to  the  position  and  duties  of  the 
Attorney-General,  I  entirely  concur  with  what  has  fallen  from 
my  noble  and  learned  friend  on  the  Woolsack.  I  am  of  opinion 
that  the  appeal  should  be  dismissed  with  costs. 

LoED  Shand.    My  Lords,  I  am  of  the  same  opinion. 

LoED  Beampton.  My  Lords,  after  hearing  the  judgments 
of  Cozens-Hardy  J.  and  of  the  Lords  Justices  in  the  Court  of 
Appeal,  I  can  entertain  no  doubt  at  all  that  this  appeal  cannot 
be  maintained.  I  therefore  concur  in  the  motion  that  the 
appeal  be  dismissed. 

LoEDS  EoBEETSON  and  LiNDLEY  concurred. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 

Lords'  Journals,  February  7,  1902. 


Solicitors  :  W.  A.  Blaxland;  Hichs,  Davis  d  Hunt. 
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MIDLAND  BAIL  WAY  COMPANY  .    .    .    Appellants  ;   h.  l  (e.) 

ATTOKNEY-GENEEAL  Eespondent.     Feh.  25. 

Bevenue — Stamp  Duty — Railway  Comjpany — Increase  of  Nominal  Capital — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  113. 

By  the  special  Act  of  a  railway  company  tlie  existing  preference  stock 
of  the  company  was  cancelled  and  a  new  preference  stock  was  created,  to 
a  larger  amount  and  bearing  a  smaller  dividend,  the  new  stock  being 
allotted  so  that  each  holder  of  the  old  stock  received  an  amount  of  the 
new  which  gave  him  an  equivalent  dividend.  The  existing  ordinary  stock 
was  cancelled  and  a  new  ordinary  stock  was  created  of  twice  the  amount  ' 
of  the  old,  one  half  being  preferred  ordinary  the  other  half  deferred 
ordinary  stock,  each  holder  of  the  old  stock  receiving  as  much  of  each 
kind  of  the  new  as  he  held  of  the  old  ordinary  stock  : — 

Held,  that  in  each  case  the  increase  so  authorized  by  the  Act  was  "  an 
increase  of  the  amount  of  the  nominal  share  capital "  of  the  company 
within  the  meaning  of  s.  113  of  the  Stamp  Act,  1891,  and  that  the  stamp 
duty  imposed  by  that  section  was  payable  in  respect  of  it. 

The  decision  of  the  Court  of  Appeal,  [1901]  1  K.  B.  220,  affirmed. 

Undee  the  powers  of  the  Midland  Eailway  Act,  1897,  the 
shares  and  stocks  in  the  capital  of  the  appellant  company  were 
rearranged  and  consolidated  as  follows.  Under  s.  60  the 
existing  4  per  cent,  preference  stock  (29,000,000/.)  was  cancelled 
and  in  lieu  thereof  46,000,000/.  preference  stock  at  2^  per  cent, 
was  created,  each  holder  of  the  existing  stock  receiving,  in 
substitution  for  every  lOOZ.  of  that  stock,  160Z.  of  the  new 
stock,  and  so  in  proportion  for  every  fraction  of  100/.  Under 
s.  59  similar  operations  were  effected  in  guaranteed  and  rent- 
charge  stocks. 

Under  ss.  61,  62,  63  all  the  existing  ordinary  stock 
(35,000,000/.)  was  cancelled,  and  70,000,000/.  ordinary  stock 
was  created  in  lieu  thereof,  one  half  being  termed  preferred 
converted  ordinary  stock,"  the  other  half  "  deferred  converted 
ordinary  stock  "  ;  each  holder  of  the  existing  stock  receiving  in 
substitution  for  every  100/.  of  that  stock,  100/.  of  the  preferred 
and  100/.  of  the  deferred  converted  ordinary  stock,  and  so  in 
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proportion  for  every  fraction  of  1001.  The  sections  of  the 
Midland  Eailway  Act,  1897,  bearing  upon  these  operations  are 
fully  stated  in  the  reports  below.  (1) 

The  Commissioners  of  Inland  Revenue  claimed  that  under 
the  Stamp  Act,  1891,  s.  113,  these  were  cases  of  "  increase 
of  the  amount  of  nominal  share  capital  of "  the  company 
"authorized  by";the  company's  Act,  and  that  "a  statement 
of  the  amount  of  such  increase  "  ought  to  have  been  delivered 
by  the  company  to  the  Commissioners.  The  Attorney-General 
having  filed  an  information  against  the  company,  the  questions 
were  in  substance  whether  the  claim  made  by  the  Com- 
missioners was  valid,  and  whether  duty  was  payable  under  the 
Stamp  Act.  The  Queen's  Bench  Division  (Eidley  and 
Darling  J  J.)  decided  in  favour  of  the  Commissioners  (2),  and 
this  decision  was  affirmed  by  the  Court  of  Appeal  (A.  L. 
Smith  M.R.,  Collins  and  Stirling  L.  JJ.)  (3) 

SirB.  T.  Beid,  K.G.y  and  Asguith,  E.G.  (Loehnis  with  them), 
for  the  appellants,  contended  that  there  had  not  been  any 
increase  of  the  amount  of  nominal  share  capital "  within  the 
meaning  of  the  Stamp  Act,  the  operations  being  only  a 
rearrangement  and  consolidation  of  the  stocks  for  the  purposes 
of  the  distribution  of  dividends,  no  real  increase  of  the  nominal 
capital  by  raising  fresh  capital  being  authorized;  that  the 
Stamp  Act  contemplated  only  a  real  increase  of  the  amount  of 
nominal  capital,  e.g.,  where  an  Act  authorizes  additional  capital 
to  be  raised  by  creating  new  stock,  the  company's  resources 
being  thereby  increased;  that  here  the  company's  resources 
were  not  increased. 

[They  also  referred  to  the  Customs  and  Inland  Eevenue 
Act,  1888,  s.  11,  and  the  Customs  and  Inland  Eevenue  Act, 
1889,  ss.  16,  17.] 

Sir  E.  H.  Carson,  S.-G.,  Danckwerts,  K,C,,  and  Bowlatt, 
for  the  respondents,  were  not  heard, 

LoED  Macnaghten:    My  Lords,  the  only  question  in  this 
case  is  whether  there  was  an  ''increase  of  the  amount  of 
(1)  [1900]  2  Q.  B.  353  ;  [1901] 


1  K.  B.  220. 


(2)  [1900]  2  Q.  B.  353. 

(3)  [1901]  1  K.  B.  220. 
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nominal  share  capital  "  of  the  Midland  Kail  way  Company 
authorized  by  the  Midland  Eailway  Act,  1897. 

It  seems  that  the  company  were  desirous  of  effecting  what 
is  called  in  their  Act  a  "rearrangement  and  consolidation  of  the 
several  classes  and  denominations  of  their  shares  and  stocks," 
and  this  purpose  was  carried  into  effect  in  and  by  the  Act 
itself.  It  may  be  convenient  to  give  two  instances  of  what 
was  done.  The  company  had  a  perpetual  preference  stock 
carrying  a  dividend  of  4  per  cent.  They  were  desirous  of 
reducing  that  dividend  to  a  uniform  rate  of  2^  per  cent.  That 
was  carried  out  by  the  Act  in  this  way :  It  was  declared  that 
the  existing  and  authorized  4  per  centum  perpetual  pre- 
ference stock  of  the  company"  should  "be  by  virtue  of  this 
Act  cancelled  and  extinguished,"  and  that  there  should  be 
"  created  in  lieu  thereof  2 J  per  centum  perpetual  preference 
stock  of  the  company  to  an  amount  exceeding  by  60  per  centum 
the  nominal  amount  of  the  stock  so  cancelled  and  extinguished." 
Was  not  that  an  increase  of  the  amount  of  the  nominal  share 
^capital?  Then  there  was  a  large  amount  of  consolidated 
ordinary  stock,  and  the  company  were  minded  to  give  their 
shareholders  such  advantages  as  would  result  from  splitting 
their  stock ;  but  instead  of  splitting  it  in  the  proper  sense  of 
the  word,  and  giving  to  every  holder  of  lOOZ.  stock  50Z.  of 
preferred  ordinary  stock  and  50L  of  deferred  ordinary  stock, 
they  duplicated  their  stock  and  gave  each  holder  of  lOOZ.  stock 
lOOZ.  preferred  and  lOOZ.  deferred.  Again,  was  not  that 
increasing  the  amount  of  the  nominal  share  capital?  It 
seems  to  me,  my  Lords,  that  this  company  has  done  the 
very  thing  which  must  bring  them  within  the  words  of  the 
Stamp  Act,  and  within  the  grasp  of  the  Commissioners  of 
Inland  Eevenue. 

I  cannot  see  any  loophole  of  escape.  It  seems  to  me  that 
if  you  were  asked  to  describe  what  has  been  done  with  regard 
to  the  ordinary  consolidated  stock  of  the  company,  you  would 
say  that  the  actual  capital,  the  working  capital,  has  not  been 
increased  by  one  penny,  but  the  amount  of  the  nominal  share 
capital  has  been  just  doubled. 
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My  Lords,  I  therefore  move  your  Lordships  that  this  appeal 
be  dismissed  with  costs. 

LoED  Shand.  MyLords,  I  am  entirely  of  the  same  opinion^ 
and  I  will  only  add  a  very  few  words  to  what  has  been  said 
because  of  the  general  importance  of  the  question,  for  I  under- 
stand that  there  are  a  number  of  cases  which  will  be  regulated 
by  the  decision. 

My  Lords,  I  cann'ot  express  my  view  of  the  case  better  than 
it  is  expressed  in  the  judgment  of  Eidley  J.  in  which  he  says 
that  the  "nominal  share  capital"  means  the  capital  in  shares 
and  the  figure  value  attached  to  it,  and  that  if  the  company 
extends  the  capital  and  gives  it  a  greater  nominal  value,  that 
is  an  increase  which  requires  an  additional  statement  of  the 
amount  of  such  increase  to  be  delivered  by  the  company.  Of 
course  that  statement  being  given  to  the  Commissioners  of 
Inland  Eevenue  infers  an  increase  in  the  stamp  duty  which  has 
to  be  paid. 

It  seems  to  me,  my  Lords,  that  that  is  clearly  the  effect  of 
s.  61  and  s.  66  of  this  company's  private  Act.  An  increase 
is  created  in  the  amount  of  the  nominal  share  capital,  and 
indeed  it  is  so  called  in  the  Act  itself.  By  s.  61  the  previous 
nominal  capital  is  abolished,  and  twice  the  amount  is  created 
under  that  same  section.  And  in  s.  66  those  who  are  obtaining 
this  Act  of  Parliament,  very  correctly  I  think,  characterise  it 
in  this  way :  "  Any  increase  in  the  nominal  amount  of  the 
preference  or  ordinary  capital  of  the  company  by  virtue  of  this 
Act  shall  not  increase  "  their  borrowing  powers  which  are  there 
mentioned. 

My  Lords,  the  case  seems  to  me  clearly  to  fall  within  the 
113th  section  of  the  Stamp  Act,  as  all  the  learned  judges  who 
have  applied  their  minds  to  this  question  think  it  does.  There- 
fore I  am  of  opinion  with  your  Lordships  that  the  appeal  must 
be  dismissed. 

LoED  Davey.  My  Lords,  I  am  of  the  same  opinion,  and  I 
can  really  add  nothing  to  what  has  been  already  said.  The 
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section  of  the  Act  appears  to  me  to  be  free  from  any  possible 
ambiguity,  and  I  cannot  bring  my  mind  to  entertain  any  doubt 
as  to  the  right  construction  of  it;  indeed,  but  for  the  very 
learned  and  able  arguments  we  have  heard  from  Sir  Eobert 
Eeid  and  Mr.  Asquith,  I  should  have  said  that  the  case  was 
unarguable. 

LoED  Beampton.    My  Lords,  I  concur. 

LoED  KoBEETSON.  My  Lords,  I  am  of  the  same  opinion. 
The  appellants'  success  depends  on  their  contention  that  an 
"  increase  of  the  amount  of  nominal  share  capital  "  in  the 
sense  of  the  Act  of  1891  only  takes  place  when  there  is  an 
increase  in  the  resources  of  the  company.  It  seems  to  me  that 
this  test  is  purposely  disregarded  by  the  Legislature  in  favour  of 
a  standard  entirely  different  and  more  arbitrary.  The  standard 
selected  is  the  amount  of  nominal  share  capital;  and  in  the 
present  case  that  is  now,  as  the  result  of  operations  authorized 
by  statute,  let  us  say  70,000,000^  It  is  perfectly  plain  that 
if  this  had  been  the  original  amount  this  would  be  the  taxable 
sum.  Now,  the  enactment  about  change  does  not  let  in  any 
new  criterion  of  amount,  but  adheres  to  the  same  criterion  as 
is  set  up  for  a  new  company  by  the  same  section.  The 
question,  therefore,  comes,  as  Stirling  L.J.  says,  to  be  merely 
one  of  arithmetic. 

LoED  LiNDLEY.  My  Lords,  I  am  of  the  same  opinion,  and 
I  will  express  my  view  by  asking  and  trying  to  answer  two 
questions.  First  of  all,  what  is  now  the  amount  of  the 
nominal  share  capital  of  the  company,  taking  the  ordinary 
stock  ?  The  only  answer  to  that  question  is,  70,000,000/.  The 
next  question  is,  what  was  it  before  the  Act  of  Parliament  was 
passed?  The  only  answer  to  that  question  is,  35,000,000/. 
Can  you  say  there  has  been  no  increase?  Mr.  Asquith  has- 
urged,  supposing  there  was  an  increase,  the  increase  was  not 
authorized  because  it  was  not  done  by  the  company  under  the 
powers  of  the  Act,  but  was  done  by  the  Act  itself.  That  is  toa 
subtle  for  me.    If  the  Act  had  been  imposed  by  vis  major  I 
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could  liave  seen  some  force  in  the  argument ;  but  as  the  com- 
pany appHed  for  and  obtained  the  increase  themselves  I  cannot 
see  more  than  a  verbal  distinction. 

Order  appealed  from  affirmed  and  appeal 
dismissed  with  costs. 


Lords'  Journals y  February  25,  1902. 
Solicitors :  Beale  <&  Co. ;  Solicitor  of  Inland  Bevenue. 
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FEACIS  TIMES  &  CO  Eespondents. 

Action — Lex  Loci — Lex  Fori — Right  of  Action  in  England  for  Acts  in  Foreign 
Country — Territorial  Waters. 

To  found  an  action  in  this  country  for  a  wrong  committed  abroad  the 
wrong  must  be  such  that  it  would  have  been  actionable  if  committed  in 
'  this  country,  and  the  act  must  not  have  been  justifiable  by  the  law  of 
the  place  where  it  was  committed. 

British  goods  on  board  a  British  ship  within  the  territorial  waters  of 
Muscat  were  seized  by  an  officer  of  the  British  Navy  under  the  authority 
of  a  proclamation  issued  by  the  Sultan,  the  sovereign  ruler,  of  Muscat: — 

Held,  that  the  seizure  having  been  shewn  to  be  lawful  by  the  law  of 
Muscat  no  action  could  be  maintained  in  this  country  by  the  owner  of 
the  goods  against  the  naval  officer. 

In  1898  the  appellant,  an  officer  of  the  British  Navy  in 
command  of  H.M.S.  Lapwing^  acting  under  the  orders  of  the 
British  Government,  seized  in  the  territorial  waters  of  Muscat 
ammunition  belonging  to  the  respondents  which  had  been 
shipped  by  them  in  London  on  board  the  Baluchistan.  The 
respondents  having  bifought  an  action  against  the  appellant  for 
-the  conversion  of  the  goods,  the  defence  was  that  the  seizure 
was  lawful  by  the  law  of  Muscat,  having  been  authorized  by 
a  proclamation  issued  by  the  Sultan,  the  sovereign  ruler,  of 
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Muscat,  and  pronounced  to  be  lawful  by  a  Court  of  inquiry  in  H.  L.  (E.) 

Muscat  whose  decision  was  confirmed  by  the  Sultan.  Evidence  1901 

of  this  was  given  at  the  trial.    The  effect  of  the  proclamation  caer 

and  inquiry  is  stated  in  Lord  Lindley's  judgment.  Grantham  J.,  feacis'time© 

who  tried  the  case  with  a  jury,  entered  judgment  for  the  defend-  &Co. 
ant.    The  Court  of  Appeal  (A.  L.  Smith,  Vaughan  WilHams, 
and  Eomer  L.J  J.)  reversed  this  decision  and  entered  judgment 
for  the  plaintiff  for  the  value  of  the  ammunition. 

July  4,  5,  8.  Sir  B.  Finlay,  A.-G.,  and  Sir  E.  Carso7i,  S.-G, 
{B.  B.  D.  Acland  with  them),  for  the  appellant.  An  action 
cannot  be  maintained  in  England  for  a  tort  committed  abroad 
unless  the  tort  is  actionable  both  by  the  law  of  England  and 
the  country  where  it  was  committed :  Phillips  v.  Eyre  (1)  and 
the  cases  there  cited.  This  principle  is  well  estabhshed  and 
will  hardly  be  contested  now.  Therefore  the  only  question  is 
one  of  evidence  as  to  the  law  of  Muscat.  The  proclamation 
was  an  act  of  State  by  the  Sultan,  the  absolute  despotic  ruler 
of  Muscat.  The  proclamation  and  the  finding  of  the  Court 
of  inquiry  were  themselves  evidence  that  the  seizure  was 
lawful,  and  there  was  no  evidence  the  other  way. 

Sir  B.  T,  Beidy  E.G.,  and  Joseph  WaltoUy  E.G.  (Hollams- 
with  them),  for  the  respondents.  The  principle  established  by 
Phillips  V.  Eyre  (1)  is  no  doubt  sound,  but  the  seizure  was  not 
shewn  to  be  lawful  by  the  law  of  Muscat.  The  proclamation 
and  the  finding  of  the  so-called  Court  had  not  the  effect  con-^ 
tended  for.  They  did  not  amount  to  a  judgment  in  rem  or- 
inter  partes  or  a  judgment  at  all.  The  finding  of  the  Court 
was  that  the  ammunition  was  intended  for  Persian  ports. 
This  was  inconsistent  with  the  finding  of  the  jury  that  it  was 
intended  for  Muscat  only,  in  which  case  the  seizure  was  not 
authorized  by  the  proclamation.  The  so-called  Court  of  inquiry 
was  not  a  judicial  Court  at  all :  the  plaintiffs  were  not  present 
or  represented  and  had  no  notice  of  the  proceedings.  The 
Sultan  had  no  authority  to  interfere  with  any  rights  of  two 
British  subjects  inter  se.  A  jurisdiction  of  this  character  i&- 
not  recognised  by  civilized  nations.  The  right  over  territorial 
(1)  (1870)  L.  R.  G  Q.  B.  1. 
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H.  L.  (E.)  waters  is  not  the  same  as  the  right  over  land.    The  right  over 
1901      water  is  limited  and  subject  to  the  unfettered  right  of  the 
Cakr      peaceful  transit  of  foreign  vessels.    There  is  no  power  to  stop 
Feacis' Times       peaceful  transit  of  foreigners  for  an  innocent  purpose :  see 
&  Co.     ;[ieg.  v.  Keyn.  (1)    The  case,  therefore,  does  not  come  within 
the  principle  relied  on  for  the  appellant. 

Eael  of  Halsbury  L.C.  My  Lords,  this  is  an  action  in 
which  the  plaintiffs-  complain  of  a  tort  committed  on  their 
property  in  the  territorial  waters  of  the  Sultan  of  Muscat.  For 
the  first  part  of  what  I  have  to  say  to  your  Lordships  I  shall 
assume  that  the  words  "  territorial  waters  "  imply  complete 
jurisdiction.  I  shall  have  a  word  hereafter  to  say  to  fortify 
that  proposition,  but  what  I  have  now  to  say  assumes  that 
proposition  which  has  just  been  contested. 

My  Lords,  the  argument  on  behalf  of  the  respondents  comes 
to  this — that  the  Sultan  of  Muscat  is  not  entitled  within  his 
own  territory  to  say  what  shall  and  what  shall  not  be  the 
subject  of  traffic.  He  has  said  he  prohibits  (and  he  has  enforced 
his  prohibition  by  authorizing  armed  intervention  to  prevent 
it)  a  particular  class  of  traffic  passing  through  his  territory; 
and  I  confess  I  am  a  little  surprised  that  this  matter  should 
be  contested,  or  that  doubt  should  be  suggested,  upon  some 
grounds  which  I  am  afraid  I  have  not  yet  quite  appreciated, 
with  reference  to  some  supposed  analogy  between  the  justifica- 
tion for  this  and  what  is  called  a  judgment  in  rem.  I  agree 
that  it  is  not  a  judgment  in  rem,  and  has  nothing  to  do  with 
a  judgment  in  rem.  A  judgment  in  rem  has  no  relation  to  the 
^ibsolute  and  unqualified  sovereignty  of  the  particular  sovereign 
who  has  authorized  a  particular  matter  within  his  own  terri- 
tories. If  that  is  justified  it  is  justified,  not  because  it  is 
a  judgment  in  rem,  but  because  the  law  of  that  place,  as 
declared  by  the  sovereign  power,  prohibits  the  thing  to  be  done. 
Sir  Eobert  Eeid,  with  the  candour  which  I  expect  of  him,  and 
which  I  always  find  with  him,  when  I  put  to  him  the  case  of 
a  black  before  the  Emancipation  Act  bringing  an  action  in  this 
country  because  his  liberty  had  been  restrained  in  Jamaica, 
(1)  (1876)  2  Ex.  D.  at  pp.  70,  81,  86,  90,  121,  143,  151,  152,  191. 
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admitted  at  once  that  no  such  action  would  lie.     Why?   H.  l.(E.) 
Because  the  thing  done,  though  contrary  to  our  EngHsh  law,  1901 
was,  according  to  the  law  of  Jamaica  at  that  time,  a  lawful  cakb 
act,  and  therefore  no  complaint  in  respect  of  the  supposed  tort  fbacis"  Times 
committed  in  Jamaica  could  have  been  made  a  subject  of 
action  in  this  country.   And  what  is  the  difference  here  ?  Here  ^an  of^Haisbury 

the  Sultan  has  pronounced  what  his  law  is ;  and  I  may  say   

at  once  that,  looking  at  these  two  documents,  upon  the  true 
construction  of  which,  as  it  appears  to  me,  the  whole  question 
turns,  the  Sultan  himself  has  pronounced,  by  an  authoritative 
declaration,  that  what  was  done  was  lawful. 

It  is  said,  forsooth,  that  an  English  jury  can  go  behind  that 
declaration  of  the  Sultan  and  say,  "  Well,  but  you  ought  not 
to  have  done  so,  because  in  fact  these  arms  were  not  going 
where  you  supposed  they  were."  What  has  that  to  do  with 
it  ?  Are  we  going  to  administer  the  law  of  Muscat  and  deter- 
mine whether  or  not  the  Sultan  was  right  in  what  he  did  ? 
The  Sultan's  authority  there  is  supreme,  and  what  he  says  is 
law  is  law  for  the  purpose  of  governing  all  acts  which  take 
place  within  his  territory.  My  Lords,  it  appears  to  me  that  to 
attempt  to  argue  this  question  upon  some  supposed  analogy  to 
the  qualifications  which  prevent  the  application  of  the  doctrine 
about  a  judgment  in  rem  is  only  calculated  to  mislead.  The 
broad  and  simple  proposition  is  that  the  Sultan  has  authority 
to  declare  that  the  thing  done  was  lawful,  and  the  thing  done 
was  an  act  of  State.  It  is  not  an  act  as  between  person  and 
person ;  it  is  an  act  of  State  which  the  Sultan  says  authorita- 
tively is  lawful ;  and  I  cannot  doubt  that,  under  such  circum- 
stances, the  act  done  is  an  act  which  is  done  with  complete 
authority  and  cannot  be  made  the  subject  of  an  action  here. 

No  doubt  a  question  was  raised  whether  or  not,  although 
it  was  an  act  done  with  the  Sultan's  authority  in  his  own 
dominions,  it  was  an  act  which  an  English  subject  could  so  * 
participate  in  as  to  protect  him  if  the  act,  if  it  had  been  done 
•elsewhere,  in  England  for  instance,  would  have  been  unlawful. 
That  question  appears  to  me  to  have  been  conclusively  decided 
in  the  case  of  Bohree  v.  Napier,  (1)  There  it  was  an  act  of 
(1)  (1836)  2  Bing.  N.  C.  78i. 
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HL  L.  (E.)    State  done  by  command  of  the  Portuguese  Crown  and  done 
1901       by  an  English  subject.    It  was  an  a  fortiori  case ;  the  act 
Caeb      done  by  the  Enghsh  subject  was  an  act  which  he  was  by 
Eeacis*  Times  ^^^^glish  law  prohibited  from  doing ;  to  the  plea  that  it  was 
^  Co.      done  by  the  authority  of  the  Portuguese  Crown,  there  was  a/ 
Earl of^Haisbury  replication  that  he  was  forbidden  by  the  Foreign  Enlistment 

  Act  to  take  that  part  in  the  proceedings  which  he  was  proved 

to  have  taken ;  nevertheless,  the  judgment  of  the  Court  held 
that  that  was  a  perfectly  lawful  proceeding,  that  it  was  an  act 
of  State,  that  it  was  authorized  by  the  Portuguese  Crown,  and 
no  action  would  lie  in  this  country  against  an  English  subject 
who  participated  in  it.  Here  the  defendant's  act  was  authorized 
by  the  British  Crown. 

Upon  this  part  of  the  case,  my  Lords,  it  seems  to  me  a 
very  short  point,  and  indeed  one  which  does  not  require  great 
exposition,  because,  as  I  say,  the  law  of  the  Sultan  of  Muscat 
is  his  will :  Stet  pro  lege  voluntas."  He  has  authorized  it 
and  declared  authoritatively  that  it  was  a  perfectly  lawful  act 
according  to  the  law  of  Muscat,  and  I  am  of  opinion  that  no- 
English  tribunal  is  capable  of  going  behind  that  declaration 
and  saying  that  the  Sultan  of  Muscat  was  wrong  in  his 
exposition  of  his  own  law. 

My  Lords,  of  course  it  does  not  have  less  authority,  although 
I  do  not  say  that  it  has  any  more,  because  the  Sultan  of  Muscat 
was  advised  by  some  persons  who  appeared  to  have  assumed  the- 
ordinary  style  and  language  of  a  Court  of  justice,  who  gave  ar 
finding  which,  I  think,  has  created  this  misapprehension,  and 
which  has  led  to  this  long  disquisition  about  a  judgment  in^ 
rem.  But  it  rests,  and  must  rest,  upon  the  authority  of  the 
sovereign  of  Muscat ;  and  it  appears  to  me  that  any  other 
decision  would  be  open  to  very  serious  questions  of  policy  if, 
in  every  case  where  the  lord  of  a  country  has  declared  what- 
*  the  law  of  his  own  country  is,  it  were  open  to  an  Enghsh 
tribunal  to  enter  into  the  question  and  to  determine,  as  against- 
him,  what  was  the  law  of  his  country.  At  all  events,  I  am  of 
opinion  that  no  such  question  is  open  to  us,  and  that  we  are 
concluded  by  the  determination  of  these  documents  that  that- 
is  the  decision  of  the^Sultan  of  Muscat  deciding  on  an  act  of 
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State,  and  that  therefore  it  is  not  open  to  any  tribunal  to  inquire   H.  L.  (E.) 
further  into  the  matter.  I90i 

There  has  been  an  effort  made  in  this  House  to  raise  another  caeb 
question,  and  I  am  certainly  a  little  surprised  that  the  question  feacis  Times 
should  now  be  raised.    I  do  not  gather  from  any  of  the  judg-      ^  ^Q- 
ments  that,  either  before  Grantham  J.  or  before  the  Court  of  Ean  of^Haisbury 

Appeal,  that  question  was  raised ;  at  all  events,  it  is  not  noticed   

in  any  of  the  judgments  so  far  as  I  can  see.    That  question  I 
must  deal  with  now. 

In  what  I  have  hitherto  said  I  have  dealt  with  this  question 
as  being  within  the  territories  of  the  Sultan  of  Muscat,  and  I 
am  of  opinion  that  this  was  within  the  territories  of  the  Sultan 
of  Muscat.  For  whatever  purpose  Beg.  v.  Keyn  (1)  was  quoted, 
this,  I  think,  is  manifest :  speaking  of  it  as  an  authoritative 
judgment,  I  cannot  forbear  from  saying  that,  somewhat 
unusually,  the  Legislature  of  this  country  in  the  very  next 
session  but  one  passed  an  Act  of  Parliament  (2)  reversing  that 
judgment — that  is  to  say,  affirming  in  the  strongest  terms  that 
the  decision  which  had  been  arrived  at  by  the  majority  (a  very 
narrow  majority)  in  that  case  was  one  that  was  not  the  law  of 
England ;  because  the  Act  does  not  purport  simply  to  alter  the 
law,  but  it  declares  the  law  and  says,  in  very  plain  terms,  that 
that  is  and  always  has  been  the  law  of  this  country. 

My  Lords,  while  I  say  that,  it  is  only  right  to  add  that  a  great 
deal  of  the  argument  in  that  case,  indeed  I  think  I  may  say 
the  judgment  of  Cockburn  C.J.,  who  gave  the  leading  judg- 
ment on  that  side  of  the  case,  rested  upon  this ;  he  says  :  The 
question  is  not  whether  or  not  this  tract  of  land  covered  by 
water  is  one  over  which  this  country  could  legislate,  but  the 
question  is  whether  it  has  legislated  over  it;  and  then  he 
proceeds  to  point  out  that  this  country  had  not  legislated  in 
such  a  way  as  to  give  to  the  ordinary  Courts  of  law  the 
jurisdiction  which  was  insisted  upon  in  that  case. 

What  relation  has  such  a  question  as  that  to  the  Sultan  of 
Muscat  ?    Does  any  one  suppose  that  we  are  entitled  to  split 
up  the  jurisdiction  of  the  Sultan  of  Muscat  into  each  of  its 
component  parts,  and  to  talk  about  the  question  of  the  Common 
(1)  2  Ex.  D.  63,  208.  (2)  41  &  42  Vict.  c.  73. 
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H.  L.  (E.)   Law  and  the  Maritime  Law  and  the  Admiralty  Law  as  distin- 
1901      guished  from  the  law  of  Muscat  generally  ?   It  is  idle  to  ask 
Carr      such  a  question.   Therefore  the  whole  jurisdiction  of  the  Sultan 
Fracis  Times     Muscat  is  to  be  treated  as  one.    The  Sultan  of  Muscat  has 
said,    This  is  an  act  of  State  done  on  my  behalf  and  done  by 
Earl  of^Haisbury  niy  ordcr  and  permission,  and  I  hold  it  to  be  perfectly  lawful." 

  It  appears  to  me  that  under  those  circumstances,  for  the 

reasons  I  have  given,  the  answer  is  a  very  ready  one,  that  this 
is  a  question  which  has  been  finally  and  conclusively  decided  by 
the  Sultan  of  Muscat  himself,  and  I  am  of  opinion  that  no 
EngHsh  Court  has  a  right  to  interfere  with  that  jurisdiction. 

My  Lords,  for  these  reasons  I  move  your  Lordships  that 
this  appeal  be  allowed,  and  the  judgment  of  Grantham  J.  h& 
restored. 


LoED  Macnaghten.  My  Lords,  I  am  of  the  same  opinion. 
This  case  has  been  very  fully  and  very  ably  argued,  but  after 
all  it  comes  to  an  extremely  short  point. 

The  respondents,  who  are,  or  were,  merchants  carrying  on 
business  in  London,  Bushire,  and  Muscat,  sue  the  appellant,  a 
captain  in  the  British  Navy,  for  an  alleged  wrong  committed 
abroad.  He  seized  their  goods,  as  they  allege,  illegally,  and 
they  claim  compensation  in  damages. 

Now  it  is  well  settled  by  a  series  of  authorities  (of  which  the 
latest  is  the  case  of  Phillips  v.  Eyre  (1)  in  the  Exchequer 
Chamber)  that  in  order  to  found  an  action  in  this  country  for 
a  wrong  committed  abroad  two  conditions  must  be  fulfilled. 
In  the  first  place,  the  wrong  must  be  of  such  a  character  that 
it  would  have  been  actionable  if  committed  in  England  ;  and, 
secondly,  the  act  must  not  have  been  justifiable  by  the  law  of 
the  place  where  it  was  committed.  In  the  present  case  the 
whole  question  turns  upon  the  second  proposition.  It  is  not 
disputed  that  the  alleged  wrong  would  have  been  actionable  if 
it  had  been  committed  in  England  or  on  the  high  seas.  It 
was,  however,  committed  within  the  dominions  of  the  Sultan 
of  Muscat,  who  is  duly  proved  to  be  an  independent  sovereign. 
It  was  committed  in  the  territorial  waters  of  Muscat,  which 

(1)  L.  E.  6  Q.  B.  1. 


A.  C. 


AND  PEIVY  COUNCIL. 


18a 


Fbacis  Times 
&  Co. 


are,  in  my  opinion,  for  this  purpose,  as  mucti  a  part  of  the  H.  L.  (E.) 

Sultan's  dominions  as  the  land  over  which  he  exercises  absolute  I90i 

and  unquestioned  sway.  Carr- 

The  appellant  says  that  the  act  complained  of  was  done 
under  the  authority  and  by  the  direction  of  the  Sultan — that 

he  adopted  it  as  his  act  and  declared  it  to  be  leofal.    In  support  Lord 

^  .  o  j-jr  Macnaghten. 

of  this  assertion  the  appellant  relies  upon  two  documents — the   

proclamation  of  January  13,  1898,  and  the  report  of  April  15, 
1898,  adopted  and  confirmed  by  the  Sultan  himself.  The  real 
question  is.  What  is  the  true  meaning  and  effect  of  these 
documents  ? 

The  respondents  contend  that  the  documents  in  question 
come  to  nothing  more  than  this :  that  the  Sultan  of  Muscat 
announced  by  formal  proclamation  that  so  far  as  he  was  con- 
cerned Her  Britannic  Majesty  was  welcome  to  seize  munitions 
of  war  destined  for  Indian  or  Persian  ports,  if  they  were  the 
property  of  British  subjects,  when  found  within  the  territorial 
waters  of  Muscat — that  he  would  not  resent  such  an  act  as  an 
invasion  of  his  sovereignty,  and  that  afterwards  on  inquiry  he 
declared  that  he  was  satisfied  that  Her  Britannic  Majesty  had 
done  no  more  than  he  had  permitted  her  to  do.  I  do  not 
think  that  this  was  the  meaning  of  these  documents.  I  think 
the  meaning  was  that  the  act,  if  done,  was  to  be  done  under 
his  authority,  as  his  act,  and  that  after  inquiry  he  adopted 
the  act  as  his  own  and  declared  it  to  be  legal — legal  that  is 
according  to  the  law  of  Muscat,  which,  for  anything  I  know  to 
the  contrary,  may  be  nothing  more  than  the  will  and  pleasure 
of  the  despot  who  rules  over  that  country.  If  this  was  the 
true  meaning  of  these  documents,  if  the  act  was  legal  in 
Muscat  and  therefore  justifiable  there,  in  my  opinion  there  is  a 
conclusive  answer  to  the  action,  and  I  am  therefore  of  opinion 
that  the  appeal  must  be  allov/ed. 

Lord  Siiand.  My  Lords,  for  the  reasons  which  have  been 
so  fully  stated  by  the  Lord  Chancellor  and  by  my  noble  and 
learned  friend  Lord  Macnaghten,  I  concur  in  thinking  that 
the  appeal  should  be  allowed. 


Lord  Beampton.    My  Lords,  I  agree. 

3        0  '2 
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H.  L.  (E.)      LoED  LiNDLBT.    My  Lords,  I  have  come  to  the  same  con- 
1901      elusion.    The  seizure  of  cargo  complained  of  in  this  case  was 
Care      made  on  board  a  British  merchant  vessel  within  the  territorial 
Fbacis' Times  "^^^^^^      ^  foreign  independent  State,  namely,  Muscat.  The 
^_Co.      defence  to  the  action  is  that  the  seizure  was  lawful  by  the  law 
of  that  State.    If  the  defendant  can  establish  this  by  satis- 
factory evidence  the  defence  is  unquestionably  sufficient  in 
point  of  law,  and  must  prevail  in  this  country.    This  was 
settled  in  Blad's  Case  (1),  and  has  been  frequently  judicially 
recognised  in  modern  times  as  clearly  established,  not  only  in 
the  case  of  Phillips  v.  Eyre  (2),  but  also  in  the  case  of  The 
M,  Moxham  (3),  where  there  is  an  admirable  judgment  by 
MellishL.J. 

The  evidence  adduced  by  the  defendant  in  support  of  his 
defence  consists  of  three  documents,  namely,  first,  of  a  certifi- 
cate from  Her  late  Majesty's  Secretary  of  State  for  Foreign 
Affairs  stating  that  Muscat  was  at  the  time  in  question  an 
independent  State  and  territory  and  that  the  Sultan  was  the 
sovereign  ruler  thereof ;  secondly,  of  a  proclamation  by  him 
authorizing  (amongst  other  things)  British  vessels  of  war  to 
search  vessels  carrying  the  British  flag  in  the  territorial  waters 
of  Muscat  and  to  confiscate  all  munitions  of  war  in  them  if 
such  munitions  were  intended  for  Indian  or  Persian  ports  and 
were  the  property  of  British,  Persian,  or  Muscat  subjects ; 
thirdly,  of  a  document  which  may  be  described  as  an  inquisition, 
declaration,  or  certificate  of  a  Court  held  by  order  of  the  Sultan 
of  Muscat  finding  that  the  seizure  was  in  every  respect  legal 
and  in  accordance  with  the  permission  given  as  already  stated, 
and  also  finding  that  the  munitions  of  war  seized  were  intended 
for  Persian  ports.  This  decision  was  formally  approved  and 
agreed  to  by  the  Sultan  himself,  and  he  put  his  signature  and 
seal  to  it. 

No  evidence  was  giv^n  to  shew  that  this  document  did  not 
truly  represent  the  law  of  Muscat  applicable  to  this  case.  In 
the  absence  of  such  evidence  the  declaration  of  the  Court 
approved  by  the  Sultan  itself  ought  in  my  opinion  to  be 
accepted  by  the  Courts  of  this  country  as  sufficient  evidence  of 
(1)  (1673)  3  Sw.  603.  (2)  L.  K.  6  Q.  B.  1. 

(3)  (1897)  1  P.  D.  107. 
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the  law  of  Muscat,  and  as  proving  the  legality  by  that  law  of  H.  L.  (e.) 
the  seizure  complained  of.  I90i 

The  plaintiffs  complain  of  the  finding  by  the  Court  in  Muscat 
that  the  munitions  of  war  were  intended  for  Persian  ports.    I  ^• 

^  Feacis  Tim] 

understand  this  finding  to  have  reference  to  the  proclamation  &  Co. 
as  construed  by  the  Muscat  authorities  and  the  Sultan.  An  Lord  Lindley, 
English  Court  might,  and  probably  would,  construe  the  pro- 
clamation  more  narrowly  than  a  Muscat  Court  or  a  Muscat 
lawyer.  An  English  jury  has  found  that  when  seized  the 
munitions  were  intended  for  Muscat  only.  The  truth  is  that 
when  shipped,  which  was  before  the  proclamation,  they  were 
intended  for  Bahrein,  via  Bushire  or  Muscat  as  most  con- 
venient ;  and  that  when  at  Port  Said  the  plaintiffs'  agents, 
who  knew  there  was  danger  of  seizure  at  Bushire,  determined 
to  send  the  munitions  to  Muscat.  The  proclamation  by  the 
Sultan  of  Muscat  was  not  issued  until  after  the  munitions 
seized  had  left  Port  Said. 

My  Lords,  the  finding  of  the  English  jury,  even  if  relevant 
for  any  purpose,  does  not,  in  my  opinion,  invalidate  the 
declaration  of  the  law  of  Muscat,  ox  shew  that  the  authorities 
who  made  it  misconstrued  the  Sultan's  proclamation  which 
authorized  the  seizure,  or  did  what  was  wrong  by  the  law  of 
Muscat.  The  seizure  may  have  been  harsh  and  despotic,  but 
the  plaintiffs'  agents  at  Muscat  never  took  the  trouble  to  lay 
the  real  facts  before  the  Muscat  officials,  and  appearances 
were  all  against  the  plaintiffs.  They  were  not  formally 
summoned  before  the  Muscat  Court,  but  it  is  difficult  to 
suppose  that  their  agents  did  not  know  of  the  inquiry. 

The  Court  of  Appeal,  from  whose  judgment  I  feel  compelled 
to  dissent,  appear  to  have  thought  that,  as  at  the  time  of 
seizure  the  destination  of  the  cargo  seized  was  Muscat,  the 
seizure  was  unlawful  by  the  law  of  Muscat,  and  that  the 
defendants  had  failed  to  prove  that  the  seizure  had  been 
subsequently  legahsed.  This  view  of  the  finding  of  the 
Muscat  Court,  and  its  approval  by  the  Sultan,  ignores  its 
value  as  evidence  of  the  law  of  Muscat.  I  agree  with  the 
Court  of  Appeal  that  there  was  no  judgment  in  our  sense  of 
the  word  either  inter  partes  or  in  rem.    The  Court  of  Appeal 


186 


* 

HOUSE  OF  LOEDS 


[1902] 


H.  L.  (E.)   also  considered  tiiat  the  document  signed  by  the  Sultan  was 
1901      not  equivalent  to  a  special  law  with  a  retrospective  operation 
Caee      so  as  to  bring  the  case  within  the  principle  of  Phillips  -  v. 
Feacis  Times  maybe  that  the  Court  of  Appeal  were  right  on 

&Co.      this  point  also,  as  there  was  no  evidence  apart  from  what 
Lord  Lindiey.  appears  from  the  document  itself  to  shew  what  its  true  nature 
really  was.    But  the  document  itself  cannot  be  regarded  as 
waste  paper,  or  as  no  evidence  of  the  law  of  Muscat. 

Mr.  Walton  contended  that  the  Sultan  had  no  jurisdiction 
to  give  any  one  leave  to  search  and  take  arms  out  of  a  British 
ship  passing  through  his  territorial  waters  in  time  of  peace, 
and  that  the  seizure,  although  sanctioned  by  the  governments 
of  Muscat,  Eussia,  and  the  United  Kingdom,  was  unlawful 
by  the  law  of  nations,  and  ought  to  be  so  treated  by  an  English 
Court  of  law.  But  assuming  that  the  British  Government 
might  have  complained  and  demanded  reparation  if  the 
British  Government  had  not  concurred  in  what  was  done,  I 
am  unable  to  see  how  an  English  Court  can  hold  on  general 
principles  of  international  law  only  that  the  Sultan  exceeded  his 
own  powers  in  stopping  the  transit  of  English  munitions  of 
war  intended  for  Persia  through  his  own  territorial  waters. 
Mr.  Walton  relied  on  passages  in  the  judgments  in  the 
celebrated  case  of  Beg.  v.  Keyii  (2) ;  but  they  do  not,  nor  does 
any  authority  that  I  know  of,  justify  your  Lordships  in  going 
so  far  as  this ;  and,  in  the  absence  of  authority,  your  Lord- 
ships ought  not,  in  my  opinion,  to  accede  to  Mr.  Walton's 
argument. 

My  Lords,  I  am  of  opinion  that  the  decision  appealed  from 
ought  to  be  reversed  as  the  Lord  Chancellor  has  moved. 

Order  of  the  Coic7't  of  Appeal  reversed  a7id  judgment 
of  Grantham  J.  restored,  with  costs  both  here 
and  heloio :  Cause  remitted  to  the  King's 
Bench  Division. 

Lords'  Jotmials,  July  8,  1901. 

Solicitors :  Treasujy  Solicitor ;  Hollams,  Sons,  Coward  d 
Hawhesley, 

(1)  L.  E.  4  Q.  B.  225 ;  L.  R.  6  Q.  B.  1.  (2)  2  Ex.  D.  70. 


A.  C. 


AND  PKIVY  COUNCIL. 


187 


[HOUSE  OF  LORDS.] 


FKYEK  AND  Othees 


Appellants  ;    h.  l.  (e.) 
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EWART  AND  Othees 


Respondents.   ^^^^^  i^- 


Jjcase — Landlord  and  Tenant — Limited  Company — Re-entry  on  Liquidation, 
Condition  for — Solvent  Company — Voluntary  Liquidation — Forfeiture — 
Bankruptcy — Conveyancing  and  Law  of  Property  Act,  1881  (c.  41),  s.  2, 
suh-s.  XV. ;  s.  14,  subs.  6. 

A  proviso  in  a  lease  for  re-entry,  if  the  lessees  being  a  company  should 
enter  into  liquidation  either  compulsory  or  voluntary,  applies  to  the  case 
of  a  solvent  company  going  into  voluntary  liquidation  for  the  purpose  of 
reconstruction  or  amalgamation  only,  and  is  "  a  condition  for  forfeiture 
on  the  .bankruptcy  of  the  lessee  "  within  the  Conveyancing  and  Law  of 
Property  Act,  1881,  s.  14,  sub-s.  6. 

The  decisions  of  Kekewich  J.  and  the  Court  of  Appeal,  [1901]  1  Ch.  499, 
affirmed  as  to  these  points. 

Horsey  Estate,  Limited  v.  Steiger,  [1899]  2  Q.  B.  79,  approved  as  to 
these  points. 

In  1896  Ewart  demised  a  public-house  to  Combe  &  Co., 
Limited,  for  thirty  years  subject  to  the  proviso  mentioned 
in  the  head-note.  At  the  same  time  the  company  granted 
an  underlease  to  Fryer.  In  1898  the  company,  being  solvent 
with  a  large  surplus,  v^ent  into  voluntary  liquidation  for  the 
purpose  only  of  amalgamation  with  two  other  brewing  com- 
panies, a  new  company  called  Watney,  Combe,  Eeid  &  Co., 
Limited,  being  then  formed,  to  whom  the  lease  was  assigned. 
The  respondents,  Ewart's  trustees  and  executors,  having 
brought  an  action  in  1899  against  Fryer  and  the  new  company 
to  recover  possession  of  the  premises,  Kekewich  J.,  following 
Horsey  Estate,  Limited  v.  Steiger  (1),  made  an  order  declaring 
that  the  respondents  were  entitled  to  recover  possession  of  the 
premises  as  on  a  forfeiture  of  the  lease,  the  premises  to  vest  in 
Fryer  for  the  residue  of  the  sub-lease  upon  certain  terms 
under  s.  4  of  the  Conveyancing  and  Law  of  Property  Act,  1892, 
and  this  order  was  affirmed  by  the  Court  of  Appeal  (Rigby, 


(1)  [1890]  2  Q.  B.  79. 
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1902      decision  Fryer  and  the  new  company  appealed,  but  Fryer 
afterwards  withdrew  from  the  appeal,  and  no  question  relating 
^  ^-        to  him  was  raised  in  this  House. 

EWAET. 

1901.  Dec.  17.  Warmington,  K.C.,  and  J.  D,  Davenport^ 
for  the  appellants,  Watney,  Combe,  Eeid  &  Co.,  Limited.  The 
proviso  for  re-entry  in  the  lease  of  1896  was  for  the  protection 
of  the  lessors  against  an  insolvent  company.  The  Court  of 
Appeal  considered  itself  bound  by  its  own  decision  in  Horsey 
Estate,  Limited  v.  Steiger  (2)  ;  but  that  decision,  if  wrong, 
ought  to  be  overruled.  To  cause  a  forfeiture  the  liquidation 
must  be  equivalent  to  bankruptcy :  "a  proceeding  in  law 
having  ....  effects  or  results  similar  to  those  of  bankruptcy  "  : 
Conveyancing  Act,  1881,  s.  2,  sub-s.  xv.  Insolvency  is  the 
essence  of  bankruptcy,  and  does  not  here  exist.  That  this  is 
the  meaning  which  must  be  attached  to  the  word  "  liquidation  " 
in  a  forfeiture  clause  in  a  lease  is  clear  from  s.  14,  sub-s.  6,  which 
excludes  from  relief  cases  in  which  there  is  "  a  condition  for 
forfeiture  on  the  bankruptcy  of  the  lessee."  If  the  respondents' 
contention  were  correct,  that  this  applies  to  voluntary  liquida- 
tion, the  appellants  would  be  deprived  of  all  remedy.  But 
sub-s.  6  makes  it  clear  that  the  term  "liquidation"  in  the 
statute  and  for  the  purpose  of  a  forfeiture  clause  must  be  of 
the  nature  of  bankruptcy  or  insolvency.  In  a  partnership  no 
one  could  describe  a  redistribution  of  assets  as  a  bankruptcy ; 
nor  is  the  machinery  for  the  reconstruction  of  a  company  a 
liquidation  in  this  sense,  though  it  is  technically  so  and 
involves  the  incidents  of  a  litigation. 

Secondly,  if  there  has  been  a  forfeiture,  the  respondents  have 
waived  their  right  to  insist  upon  it  by  the  acceptance  of  rent 
on  two  occasions  in  the  form  of  the  appellant  company's 
cheque  after  the  publication  of  the  statutory  notices  and  the 
registration  of  the  winding-up  resolutions.  Such  notices  are 
an  advertisement  to  ail  the  world  of  which  the  respondents 
cannot  plead  ignorance :  Emmerson's  Case,  (3) 

(1)  [1901]  1  Ch.  499.  (2)  [1899]  2  Q.  B.  79. 

(3)  (1866)  L.  E.  2  Eq.  231. 
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Thirdly,  s.  14,  sub-s.  1,  applies  to  the  case  if  there  was  a  H.  L.  (E.) 

forfeiture  which  has  not  been  waived.  1902 

[On  this  point  no  decision  was  pronounced.]  Fryer 

Fourthly,  s.  14,  sub-s.  6,  does  not  apply,  the  Hquidation  ^wart. 

being  voluntary  and  not  by  reason  of  insolvency  or  pecuniary   

embarrassment. 

Neville,  E.G.,  Bolls  Warrington,  K,C.,  and  Methold,  for  the 
respondents,  were  not  heard. 


The  House  took  time  for  consideration. 


1902.  March  13.  Eael  of  Halsbuky  L.C.  My  Lords,  this 
was  an  action  to  recover  possession  of  a  public-house  called  the 
Boundary.  Tavern,  which  had  been  let  on  lease  to  a  company 
for  a  term  of  thirty  years. 

The  lease  contained  a  proviso  for  re-entry  Pro- 
vided that  if  and  whenever  the  lessees  or  their  assigns  being 
a  company  shall  enter  into  liquidation  whether  compulsory  or 
voluntary,  then  and  in  any  such  case  it  shall  be  lawful  for 
but  not  obligatory  upon  the  lessor  or  any  person  or  persons 
duly  authorized  by  him  in  that  behalf  into  or  upon  the 
said  demised  premises  or  any  part  thereof  in  the  name  of  the 
whole  to  re-enter  and  the  said  premises  peaceably  to  hold  and 
enjoy  thenceforth  as  if  these  presents  had  not  been  made, 
without  prejudice  to  any  right  of  action  or  remedy  of  the  lessor 
in  respect  of  any  antecedent  breach  of  any  of  the  covenants  by 
the  lessees  hereinbefore  contained." 

It  is  not  denied  that  the  lessees,  being  a  company,  went  into 
voluntary  liquidation,  and  the  first  point  raised  is  that,  if  the 
liquidation  was  for  the  purpose  of  reconstruction  and  not  by 
reason  of  insolvency,  the  words  above  quoted  do  not  apply.  It 
is  asserted  and  admitted  by  the  respondents  that  here  the 
liquidation  was  simply  to  reconstruct,  and  was  not  in  any 
degree  due  to  insolvency.  I  am  unable,  however,  to  see  that 
this  makes  any  difference.  I  am  not  entitled  to  introduce 
words  into  the  instrument  which  the  parties  have  not  put 
there.  This  was  a  voluntary  liquidation,  and,  whatever  the 
motive  might  be  for  entering  into  it,  the  lessees  did  the  very 
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H.  L.  (E.)  thing  which,  by  plain  and  unambiguous  language,  was  agreed 
1902  to  give  a  right  of  re-entry.    But  for  the  able  and  persistent 
Feyer  argument  of  the  learned  counsel,  I  should  have  thought  the 
EwAET  language  of  the  instrument  was  too  plain  to  be  susceptible  of 
  argument. 

BarlofHalBbury  ° 

The  other  point  to  my  mind  is  equally  plain.  It  is,  speaking 
broadly,  whether  the  code  concerning  forfeiture  contained  in 
s.  14  of  44  &  45  Vict.  c.  41  has  any  application  at  all  to  the 
forfeiture  which,  as  I  have  said,  was  very  plainly  incurred  by 
the  liquidation.  That  depends  on  what  interpretation  is  to  be 
given  to  the  words  of  sub-s.  6  of  the  code  in  question.  By  that 
sub-section  it  is  expressly  enacted  that  the  section,  which,  as  I 
have  said,  embraces  a  code  for  relief  against  forfeiture,  is  not  to 
extend  to  a  condition  of  forfeiture  upon  the  "  bankruptcy  "  of 
the  lessee.  Of  course,  but  for  the  artificial  and  extended 
meaning  given  to  the  word  "  bankruptcy,"  this  would  not  be 
such  a  condition ;  but  it  seems  to  me,  when  one  reads  that 
extended  meaning  given  to  the  word  "bankruptcy,"  I  cannot 
doubt  that  liquidation  by  a  company  comes  within  it. 

The  words  in  s.  2,  sub-s.  xv.,  are  these :  "  Bankruptcy 
includes  liquidation  by  arrangement  "  (which  I  think  does  not 
refer  to  the  liquidation  by  a  company  in  this  sense).  But  then 
come  the  words,  "  and  any  other  act  or  pjroceeding  in  law 
having,  under  any  Act  for  the  time  being  in  force,  effects  or 
results  similar  to  those  of  bankruptcy."  What  could  be  more 
apt  to  describe  the  cessio  bonorum,  which  in  effect  takes  place, 
and  the  payment  by  some  constituted  authority  of  the  creditors 
of  the  trading  concern,  and  the  distribution  of  its  surplus  pro- 
perty to  its  members,  so  that,  but  for  the  purpose  of  winding 
up,  it  ceases  to  exist  as  a  trading  concern  at  all  ?  This  was 
decided  in  1899  by  the  Court  of  Appeal,  and  I  think  rightly 
decided ;  and,  if  so,  we  are  remitted  to  the  first  point  whether  a 
forfeiture  has  been  incurred. 

Other  questions  have  been  raised  with  which  I  do  not 
propose  to  deal,  inasmuch  as  what  I  have  said  disposes  of  this 
appeal  subject  to  one  question  of  fact,  which  I  only  notice  to 
say  that  so  far  as  that  question  of  fact,  namely,  "  waiver,"  is 
concerned,  I  am  entirely  satisfied  with  the  judgment  upon  it 
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by  Kekewich  J.  and  the  Court  of  Appeal.  Under  these  H.  L.  (E.) 
circumstances  I  move  your  Lordships  to  dismiss  this  appeal  1902 

with  costs.  Feyer 


LoED  Macnaghten.  My  Lords,  in  this  case  there  was  a 
lease  of  a  public-house  in  the  Commercial  Eoad  known  as  the 
Boundary  Tavern.  The  term  was  thirty  years  from  Decem- 
ber 25,  1895.  The  lessees  were  the  well-known  brewers. 
Combe  &  Co.,  Limited.  They  granted  an  underlease  to  one 
Pryer.  The  lease  to  Combe  &  Co.  contained  a  proviso  that  if 
and  whenever  rent  should  be  in  arrear  for  twenty-one  days,  or 
if  and  whenever  the  lessees  should  fail  or  neglect  to  perform  or 
observe  any  of  the  covenants,  conditions,  or  agreements  con- 
tained in  the  lease,  or  if  and  whenever  the  lessees  or  their 
assigns,  being  a  company,  should  enter  into  liquidation, 
whether  compulsory  or  voluntary,"  it  should  be  lawful  for  the 
lessor  to  re-enter.  In  January,  1899,  Combe  &  Co.  went  into 
voluntary  liquidation  for  the  purpose  of  amalgamating  their 
business  with  that  of  some  other  brewery  firms.  Combe  &  Co. 
then  applied  for  a  licence  to  assign.  The  respondents,  who 
were  the  successors  in  title  of  the  original  lessor,  declined  to 
grant  such  a  licence,  alleging  that  they  were  entitled  to  re-enter. 
The  lease  was  then  assigned  without  licence  to  the  appellant 
company,  and  shortly  afterwards  the  respondents  brought  this 
action  against  the  appellant  company  and  the  underlessee  to 
recover  possession. 

Kekewich  J.,  before  whom  the  case  was  tried,  and  the  Court 
of  Appeal  concurred  in  holding  that  the  respondents  were 
entitled  to  re-enter,  and  also  that  the  underlessee  was  entitled 
to  protection,  but  only  on  certain  terms,  which  were  not 
altogether  satisfactory  to  him.  Both  the  appellant  company 
and  the  underlessee  appealed.  But  the  underlessee  has  with- 
drawn from  the  appeal,  and  the  contest  now  is  only  between 
the  appellant  company  and  the  respondents.  The  substantial 
question  between  them  was  not  argued  in  the  Courts  below. 
The  case  was  taken  to  be  covered  by  the  judgment  of  the 
Court  of  Appeal  in  Horsey  Estate,  Limited  v.  Stcigcr.  (1) 
(1)  [1899]  2  Q.  B.  79. 


V. 

EWART. 
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H.  L.  (E.)  There  it  was  held  by  Lord  Eussell  C.J.  and  A.  L.  Smith  and 

1902  CoUins  L.J  J.,  that  a  similar  proviso  in  the  lease  then  under 

j^jj  consideration  was  "  a  condition  for  forfeiture  on  the  bank- 

EwART  ^^ptcy  of  the  lessee  "  within  the  meaning  of  sub-s.  6  of  s.  14 

—  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  a 

Lord 

Macnaghten.   condition  to  which,  as  sub-s.  6  itself  declares,  s.  14  *'  does 
not  extend." 

Now  comes  the  question,  Was  the  Court  of  Appeal  right  in 
Steiger's  Case?  (1)  Is  the  liquidation  of  a  limited  company 
"bankruptcy"  within  the  meaning  of  that  expression  as  used 
in  the  Act  of  1881  ?    I  think  it  is. 

In  the  Act  of  1881,  if  I  am  not  mistaken,  the  expression 
"  bankruptcy "  occurs  only  in  the  interpretation  clause,  s.  2, 
and  in  sub-s.  6  of  s.  14.  Sect.  2,  sub-s.  xv.,  is  in  these 
words :  "  Bankruptcy  includes  liquidation  by  arrangement,  and 
any  other  act  or  proceeding  in  law  having,  under  any  Act  for 
the  time  being  in  force,  effects  or  results  similar  to  those  of 
bankruptcy,  and  bankrupt  has  a  meaning  corresponding  with 
that  of  bankruptcy."  The  expression  "  liquidation  by  arrange- 
ment "  refers,  of  course,  to  liquidation  by  arrangement  under 
the  Bankruptcy  Act,  1869,  which  was  then  in  force.  But  it 
seems  tp  me  that  the  words  which  follow  plainly  include  the 
liquidation  of  a  limited  company  under  the  Companies  Act, 
1862.  Having  regard  to  the  Companies  Act,  1862,  and  s.  10 
of  the  Judicature  Act,  1875,  it  is  impossible  to  deny  that  the 
liquidation  of  a  limited  company  has  "  effects  or  results  similar 
to  those  of  bankruptcy,"  and  it  is  to  be  borne  in  mind  that  it 
has  been  held  that  the  provisions  of  the  Judicature  Act,  s.  10, 
must  be  treated  as  applicable  to  every  company  in  liquidation 
unless  and  until  it  is  shewn  that  its  assets  are  in  fact  sufficient 
for  the  payment  of  its  liabilities  and  the  costs  of  winding  up  : 
In  re  Milan  Tramways  Co.  (2)  And,  therefore,  where  the 
condition  of  forfeiture  is.  the  entering  into  liquidation,  the  result 
of  the  liquidation  is  immaterial. 

This  conclusion  is  sufficient  to  dispose  of  the  present  case. 
Sub-s.  2  of  s.  2  of  the  Conveyancing  and  Law  of  Property  Act, 
1892,  which  quahfies  sub-s.  6  of  s.  14  of  the  Act  of  1881,  and 
(1)  [1899]  2  Q.  B.  79.  (2)  (1884)  25  Ch.  D.  591. 


A.  C. 


AND  PEIYY  COUNCIL. 


193 


which  applied  in  Steiger's  Case  (1),  does  not  apply  to  any  lease 
of  a  public-house. 

There  were  two  other  points  suggested  on  behalf  of  the 
appellants  :  (1.)  that  without  proof  of  actual  notice  publication 
in  the  Gazette  is  notice  to  all  the  world,  as  Lord  Eomilly 
seems  to  have  held  {Emmerson's  Case  (2)),  and  that  therefore 
receipt  of  rent  after  the  winding-up  resolutions  appeared  in  the 
Gazette  was  a  waiver  of  the  forfeiture ;  and  (2.)  that  liquidation 
is  only  voluntary  liquidation  within  the  meaning  of  that  expres- 
sion as  used  in  the  lease  to  Combe  &  Co.  when  it  is  entered 
into  unwillingly  owing  to  the  pressure  of  pecuniary  embarrass- 
ment. These  points  were  only  faintly  argued,  and  hardly 
require  serious  consideration. 

I  agree  that  the  appeal  must  be  dismissed  with  costs. 

LoED  Davey.  My  Lords,  I  have  had  an  opportunity  of 
reading  and  considering  the  judgments  which  have  already 
been  delivered,  and  that  which  has  been  prepared  by  my  noble 
and  learned  friend  opposite  (Lord  Lindley),  and  as  they  express 
my  own  views  I  do  not  trouble  your  Lordships  by  delivering  a 
judgment  of  my  own.  I  only  desire  to  add  that  no  distinction 
is  made  in  the  Companies  Acts  between  one  voluntary  liquida- 
tion and  another.  In  my  opinion,  it  is  not  legitimate  for  the 
purpose  of  construing  either  a  lease  or  the  Conveyancing  Act  to 
inquire  into  the  motives  or  objects  which  actuated  the  members 
of  the  company  in  entering  into  a  voluntary  liquidation. 

LoED  Beampton.  My  Lords,  I  entirely  concur  in  the 
judgment  of  the  Lord  Chancellor,  and  I  have  nothing  to  add. 

LoED  EoBEETSON.  My  Lords,  I  also  agree  in  the  judgment 
of  my  noble  and  learned  friend  on  the  Woolsack. 


H.  L.  (E.) 

1902 
Feyer 

V. 

EWART. 

Lord 
Macnaghteo. 


LoED  Lindley.    My  Lords,  Mr.  Warmington,  in  his  argu- 
ment for  the  appellant,  endeavoured  to  establish — 
(1.)  That  there  was  no  forfeiture. 
(2.)  That  if  there  was  it  had  been  waived. 
(3.)  That  s.  14,  sub-s.  1,  of  the  Conveyancing  Act,  1881, 
(1)  [1899]  2  Q.  B.  79.  (2)  L.  K.  2  Eq.  231. 
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H.  L.  (E.)  applied  to  the  case  if  there  was  a  forfeiture  which  had  not  been 

1902  waived. 

Fryer  (4.)  That  sub-s.  6  of  s.  14  of  the  same  Act  did  not  apply, 

jg^^'j^^  Mr.  Warmington  did  not  ask  the  House  to  vary  the  terms 
^  77— on  which  relief  had  been  granted  by  Kekewich  J.  and  the 

Lord  Lmdley.  ° 

  Court  of  Appeal  under  s.  4  of  the  Conveyancing  Act,  1892 ;  he 

based  his  case  on  the  broad  ground  that  the  lessors  were  not 
entitled  to  eject  their  tenant. 

The  first  question  turns  entirely  on  the  construction  of  the 
proviso  for  re-entry,  and  this  is  too  plain  to  present  any 
difficulty.  The  lessees  were  a  company,  and  they  did  enter 
into  voluntary  liquidation  by  passing  a  resolution  to  wind  up 
voluntarily.  "What  their  object  was  is  quite  immaterial;  it 
was  in  this  case  with  a  view  to  reconstruction  ;  it  might  have 
been  for  some  other  purpose.  Whatever  the  object  of  entering 
into  liquidation  was,  it  is  impossible  to  deny  that  one  of  the 
events  on  which  the  lessors  stipulated  for  a  right  to  re-enter 
indisputably  happened.  Similar  language  had  to  be  construed 
in  Horsey  Estate y  Lwiited  v.  Steiger  (1),  and  both  Lord 
Brampton  (who  tried  the  case)  and  the  Court  of  Appeal  held 
that  the  language  was  too  plain  to  be  got  over. 

The  second  question  turns  on  the  acceptance  of  rent  after 
the  forfeiture  and  on  the  correspondence  which  took  place 
between  the  solicitors  of  the  parties.  This  part  of  the  case 
was  very  carefully  gone  into  by  Kekewich  J.,  and  he  came  to 
the  conclusion  that  the  plaintiffs  had  no  such  knowledge  of 
what  had  taken  place  as  to  establish  a  waiver  of  their  rights. 
The  Court  of  Appeal  took  the  same  view,  and  on  this  point 
did  not  think  it  necessary  to  hear  the  other  side.  It  is 
unnecessary  to  do  more  than  say  that,  having  attentively 
followed  counsel's  observations  on  this  question  of  waiver,  I 
see  no  reason  to  think  that  the  conclusion  thus  arrived  at  is 
erroneous  :  I  think  it  was  right. 

The  third  question  does  not  appear  to  have  been  raised  in 
the  Courts  below.  At  all  events,  it  is  not  noticed  in  the 
judgments  as  printed ;  it  is  a  very  important  one,  but  it  is 
unnecessary  to  decide  it.  I  therefore  refrain  from  saying 
•  (1)  [1898]  2  Q.  B.  259 ;  [1899]  2  Q.  B.  79. 
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more  about  it.  But  I  do  not  wish  to  be  understood  as  assenting 
to  the  argument  addressed  to  us  upon  it. 

This  brings  me  to  the  fourth  question  argued  by  Mr. 
Warmington,  namely,  whether  a  voluntary  winding-up  of  a 
solvent  company  with  a  view  to  a  reconstruction  is  equivalent 
to  a  bankruptcy  as  defined  by  s.  2  (xv.)  of  the  Conveyancing 
Act,  1881. 

Unquestionably  there  are  some  very  marked  distinctions 
between  bankruptcy  (even  as  defined  in  s.  2,  sub-s.  xv.,  of  the 
Conveyancing  Act,  1881)  and  a  winding-up,  whether  com- 
pulsory or  voluntary.  The  main  distinctions  are  as  follows : 
(1.)  In  bankruptcy  (and  also  in  liquidations  by  arrangement 
under  the  Bankruptcy  Act,  1869)  the  property  of  the  debtor  is 
divested  from  him  and  vested  in  a  trustee  for  his  creditors, 
whilst  in  a  winding-up  the  property  of  the  company  is  not 
divested  from  it.  (2.)  The  doctrine  of  the  relation  of  the  title 
of  a  trustee  in  bankruptcy  back  to  the  act  of  bankruptcy  does 
not  apply  to  a  winding-up.  (3.)  The  doctrine  of  reputed 
ownership  does  not  apply  to  a  winding-up.  (4.)  A  trustee  in 
bankruptcy  can  disclaim  onerous  property,  including  a  dis- 
advantageous lease,  but  in  a  winding-up  there  is  no  similar 
power  to  disclaim.  This  is  a  very  important  practical  differ- 
ence when  considering  the  position  of  lessors  and  lessees. 

But  notwithstanding  these  differences,  the  Court  of  Appeal 
held,  in  the  case  of  Horsey  Estate,  Limited  v.  Steiger  (1),  that 
a  voluntary  winding-up  was  included  in  the  word  bankruptcy 
as  used  in  the  Conveyancing  Act,  1881.  There  is  much  to  be 
said  in  favour  of  this  view ;  s.  2,  sub-s.  xv.,  of  that  Act  gives  a 
very  wide  meaning  to  the  word  bankruptcy  :  it  includes  "  any 
proceeding  in  law  having  under  any  Act  for  the  time  being  in 
force  effects  or  results  similar  to  those  of  bankruptcy." 

Winding-up  has  many  effects  or  results  similar  to  those  of 
bankruptcy.  The  following  are  the  most  important  and 
striking : — 

(1.)  The  cessation  of  the  business  of  the  company,  except 
with  a  view  to  wind  up  its  affairs,  and  the  appointment  of 
persons  whose  duty  it  is  to  take  the  control  of  all  the  company's 
(1)  [1809]  2  Q.  B.  70,  at  p.  01. 
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assets  and  realize  them  so  far  as  may  be  necessary  to  pay  the 
debts  and  liabihties  of  the  company. 

(2.)  The  debts  provable,  those  entitled  to  preference,  the 
rules  as  to  set~off>  as  to  secured  debts,  as  to  fraudulent 
preference. 

(3.)  The  fundamental  doctrine  that  all  creditors  (with  a  few 
exceptions)  are  to  be  paid  pari  passu  out  of  the  assets. 

Further,  it  must  not  be  forgotten  that  formerly  trading 
companies  could  be  made  bankrupt  (7  &  8  Vict.  c.  Ill),  and 
that  by  degrees  the  administration  of  the  estates  of  companies 
being  wound  up  has  been  made  more  and  more  similar  to  the 
administration  of  estates  in  bankruptcy.  Still,  I  was  impressed 
by  Mr.  Warmington's  argument  that  a  voluntary  winding-up 
of  a  solvent  company  with  a  view  to  reconstruction  was  not  a 
bankruptcy  within  the  meaning  of  the  Conveyancing  Act,  1881. 
I  am  not,  however,  prepared  to  say  that  the  Court  of  Appeal 
was  wrong  in  deciding  that  it  was.  I  accept  their  solution  of 
this  question. 

Even  if,  therefore,  Mr.  Warmington  was  right  in  contending 
that  this  case  came  within  s.  14,  clause  1,  he  was  wrong  in 
contending  that  it  did  not  fall  within  clause  6  of  that  section. 

As  the  property  leased  is  a  public-house,  it  is  unnecessary  to 
consider  the  effect  of  s.  2,  sub-s.  2,  of  the  Conveyancing  Act, 
1892,  for  its  application  to  this  case  is  excluded  by  sub-s.  3  of 
the  same  section. 

The  appeal  ought  to  be  dismissed  with  costs. 


Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  toith  costs. 


Lords'  Journals,  March  13,  1902. 


Solicitors:  Bompas,  Bischoff,  Dodgson,  Goxe  d  Bompas  ; 
Bolton  d  Co. 
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Trust — Purchase  of  Beneficiary^ s  Interest  hy  Trustee — Non-disclosure  of 
Valuation  hy  Trustee. 

The  defender,  who  was  one  of  the  trustees  and  also  a  beneficiary 
under  his  parents'  marriage  contract,  purchased  the  interest  in  the  trust 
estate  of  his  brother,  who  was  not  a  trustee.  At  the  date  of  the  purchase 
the  interest  of  the  beneficiaries  had  vested  absolutely,  but  the  trust  estate 
had  not  been  realized,  and  its  ultimate  value  was  uncertain ;  but  it  was 
capable  of  being  realized  in  the  ordinary  course  of  administration.  Before 
purchasing  his  brother's  share  the  trustee  had  in  his  possession  a  valua- 
tion of  the  trust  estate  made  for  the  purpose  of  a  loan  on  his  own  share. 
If  the  valuation  turned  out  to  be  anywhere  near  correct,  the  trustee  would 
make  a  profit  of  some  hundred  pounds  on  the  purchase.  The  trustee 
never  informed  his  brother  of  th^  valuation.  On  the  brother  being  made 
bankrupt,  the  trustee  in  bankruptcy  brought  this  action  for  reduction  of 
the  sale : — 

Held^  affirming  the  decision  of  the  Court  of  Session,  that  the  non- 
disclosure of  the  valuation  rendered  the  sale  null  and  void. 

Lord  Cairns'  dictum  in  Thomson  v.  Eastivood,  (1877)  2  App.  Cas.  236, 
approved. 

Appeal  from  an  interlocutor  of  the  Second  Division  of  the 
Court  of  Session,  Scotland.  (1) 

John  Dougan,  the  appellant,  was  one  of  the  trustees  under 
the  ante-nuptial  contract  of  marriage  of  his  father  and  mother, 
and  also  under  his  father's  will.  Under  both  these  deeds  the 
fee  of  the  children  vested  equally  in  the  children  of  the  marriage 
who  survived  their  mother.  The  trust  estate  consisted  of 
feu  duties  and  heritable  property.  The  respondent  was  the 
trustee  in  the  sequestration  and  bankruptcy  of  James  Dougan, 
one  of  the  children  of  the  above  marriage.  James  Dougan 
was  not  a  trustee  under  the  deeds  mentioned  above.  It  appears 
that  James  Dougan  had  been  for  many  years  in  a  state  of 
chronic  impecuniosity.  Many  years  ago  a  decree  of  cessio 
bonorum  (not  so  far-reaching  in  bankruptcy  as  sequestration) 


(1)  (1901)  3  F.  553. 
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H.  L.  (Sc.)  was  awarded  against  him,  and  his  trustee  in  cessio  was  still  in 
1902      office  at  the  date  of  the  transaction  given  below.    As  early  as 
DouGAN    1893  James  Dougan  endeavoured  to  sell  his  spes  successionis 
Macphbkson.  "^^^^^  liis  parents'  marriage  contract.    Again  in  1897  an  abor- 

  tive  attempt  was  made  to  sell  to  the  appellant.    In  1898 

negotiations  were  resumed,  and  on  April  12  James  Dougan 
made  a  written  offer  to  sell  his  rights  under  the  marriage  con- 
tract and  his  father's  will  to  the  appellant  for  400Z.,  the  appellant 
undertaking  to  pay  the  debt  in  the  cessio  bonorum  and  certain 
other  debts  due  by  James.  On  April  17,  1898,  Mrs.  Dougan 
died,  and  the  rights  of  the  children,  which  were  contingent  on 
her  death,  became  vested.  On  April  19  the  appellant  sent  a 
written  acceptance  of  James  Dougan's  offer  of  April  12.  But 
James,  on  hearing  of  his  mother's  death,  refused  to  carry  out 
the  transaction,  and  on  the  advice  of  counsel  it  was  not  insisted 
in.  On  June  14,  1898,  the  appellant  obtained  a  valuation  of 
the  trust  estate  from  Messrs.  Thomas  Binnie  &  Son.  This 
valuation  shewed  the  value  of  the  share  of  James  Dougan  to 
be  about  3500Z.  It  was  admitted  this  valuation  was  not  at 
any  time  shewn  by  the  appellant  to  his  brother  James  Dougan. 
On  January  12,  1899,  James  resumed  negotiations  for  the  sale 
to  the  appellant  of  his  interest  in  his  parents'  property,  and 
ultimately  the  transaction  was  carried  out  by  the  appellant 
paying  James  4501,  and  his  undertaking  to  pay  James  Dougan's 
debts  under  the  cessio  bonorum  and  other  specified  debts — in 
all,  by  a  payment  of  about  2840Z.  This  transaction  left  the 
appellant  with  a  profit  on  the  purchase.  Immediately  on 
receiving  the  450Z.  in  cash  James  Dougan  left  the  country 
without  making  any  provision  for  the  payment  of  his  debts  not 
specified  in  the  transaction  with  the  appellant. 

On  March  22,  1899,  James  Dougan's  estate  and  property- 
were  sequestrated,  and  the  respondent  James  Macpherson  was 
appointed  trustee.  On  October  24,  1899,  Macpherson  as  such 
trustee  brought  this  action  against  the  appellant  for  reduction 
of  the  sale  to  him  of  James  Dougan's  share.  It  appeared  that 
the  brothers  were  not  on  friendly  terms,  and  that  the  appellant 
told  James  to  go  and  talk  to  his  own  law  agents  about  the 
transaction.    James  had  a  law  agent  acting  for  him,  but  this 
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agent's  evidence  was  to  the  effect  that  he  understood  James  H.  L.  (So.) 
Dougan  was  in  possession  of  the  whole  facts,  and  how  much  1902 
the  estate  was  worth  to  him :  that  James  did  not  ask  him  to  Dougan 
give  any  advice,  but  simply  to  carry  out  a  transaction  the  m^cpheeson 

heads  of  which  had  been  arranged.    There  was  some  evidence   

that  James  had  raised  money  from  an  insurance  office  and 
others,  and  that  therefore  he  must  have  seen  a  similar  valua- 
tion to  Binnie's  :  that  he  had  been  lent  money  by  his  agents, 
St.  Clair,  Swanson  &  Manson,  who  also  had  a  copy  of 
Binnie's  valuation  :  that  St.  Clair,  Swanson  &  Manson 
guaranteed  to  pay  the  trustee  in  the  sequestration  his  costs  if 
the  action  was  unsuccessful.  The  said  agents  also  told  James 
he  was  throwing  away  lOOOZ.  entering  into  the  contract  with 
his  brother.  They  were  not  the  agents  conducting  the  sale. 
In  cross-examination  the  appellant  said :  "  When  I  concluded 
the  bargain  I  estimated  that  I  would  make  a  few  hundred 
pounds.  (Q.)  If  you  were  told  that  the  profit  would  be 
between  800Z.  and  900^.,  would  that  alter  your  opinion  as  to  its 
fairness?  (A.)  1  simply  would  not  believe  it.  I  do  not  see 
that  fairness  has  anything  to  do  with  it ;  if  a  man  sells  at  his 
own  valuation  and  another  buys,  it  has  nothing  to  do  with 
fairness.  I  did  not  personally  at  any  time  submit  to  him  a 
statement  of  his  interest  under  either  deed.  I  was  not  called 
to  do  so,  because  I  was  never  asked.  (Q.)  Did  you  think  it 
was  a  duty  upon  you  as  trustee  and  holding  a  fiduciary  relation 
to  your  brother  to  disclose  to  him  the  extent  of  his  interest  in 
the  trust  estate?  (A.)  Certainly  not,  when  he  could  get  all 
information  from  the  law  agents  of  the  trust." 

The  appellant's  contention  was  that  James  knew  as  much 
about  the  value  of  his  share  as  the  appellant  did. 

On  July  18,  1900,  the  Lord  Ordinary  (Lord  Stormonth- 
Darling)  ordered  repayment  of  the  450Z.  to  the  appellant,  and 
the  reduction  of  the  agreement  of  sale.  On  February  22,  1901, 
the  Second  Division  adhered.  (1) 

1902.  Feb.  10,  14.  J.  Grahh  Watt  (of  the  Scottish  Bar) 
and  J.  George  Jose^ph,  for  the  appellant.     The  decision  of 

(1)    F.  553. 
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H.  L.  (So.)  the  Court  of  Session  is  erroneous.  A  bargain  between  a 
1902  trustee  and  a  beneficiary  is  not  void,  but  voidable.  There 
DouGAN    is  no  doubt  that  the  onus  is  on  the  trustee  to  shew  that 

Macphersox         bargain  was  a  fair  one.     Here  the  trustee  cannot  be 

  charged  with  fraud,  and  the  evidence  shewed  that  the  bargain 

was  fair,  and  that  the  beneficiary  had  full  knowledge.  This  is 
not  an  action  by  the  beneficiary,  but  by  a  trustee  elected  by  a 
creditor  for  the  purpose,  and  the  trustee  has  been  guaranteed 
against  loss  by  the  petitioning  creditor,  Messrs.  St.  Clair, 
Swanson  &  Manson,  whose  unsecured  debt  was  about  136^., 
and  the  other  unsecured  debts  amount  to  only  91.  Ss.  6d. 
Since  1893  the  beneficiary  has  been  trying  to  sell  his  interest. 
There  was  no  advantage  in  shewing  Binnie's  valuation  of 
3500Z.  to  the  beneficiary  when  he  knew  the  value  was  3500Z. 
Further,  he  had  mortgaged  his  share  with  an  insurance  com- 
pany, and  they  must  have  had  the  same  valuation.  The  law 
agents  under  the  marriage  contract,  and  also,  it  was  stated  in 
evidence,  Messrs.  St.  Clair,  Swanson  &  Manson,  had  Binnie's 
valuation. 

[LoED  AsHBOUENE.  How  could  the  trustee  be  acting  fairly 
with  Binnie's  valuation  hid  away  in  his  pocket  ?] 

[Eael  of  Halsbuey  L.C.  Is  there  any  evidence  that  he 
shewed  Binnie's  valuation  to  his  brother  ?] 

No.  But  the  two  brothers  were  at  arm's  length ;  and  it  is 
enough  if  the  trustee  shews  that  the  same  knowledge  of  value 
was  in  the  beneficiary.  Messrs.  St.  Clair,  Swanson  &  Manson, 
who  were  James'  agents,  at  least  up  to  1897,  knew  the 
value  was  '65001.,  and  told  James  he  was  throwing  away  a 
thousand  pounds  in  selling  to  his  brother.  It  was  a  fact 
beyond  dispute  that  James  did  not  take  the  advice  of  any  one 
of  the  agents  he  had. 

[LoED  Macnaghten.  Lord  Cairns  said  in  Thomson  v. 
Eastwood  (1):  "There. is  no  rule  of  law  which  says  that  a 
trustee  shall  not  buy  trust  property  from  a  cestui  qui  trust; 
but  it  is  a  well-known  principle  of  equity  that,  if  a  transaction 
of  that  kind  is  challenged  in  proper  time,  a  Court  of  Equity 
will  examine  into  it,  will  ascertain  the  value  that  was  paid 
(1)  2  App.  Cas.  215,  236. 
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by  the  trustee,  and  will  throw  "upon  the  trustee  the  onus  of  h.  l.  (Sc.) 
proving  that  he  gave  full  value,  and  that  all  information  was  1902 
laid  before  the  cestui  que  trust  when  it  was  sold."]  Dougan 

That  dictum  does  not  touch  the  case  his  Lordship  was  j^i^cpherso:^ 

dealing  with,  and  the  principle  is  put  much  higher  than  that   

laid  down  by  Lord  Eldon  in  Coles  v.  Trecothich.  (1)  The 
valuation  was  made  in  respect  of  a  loan  on  the  trustee's  own 
share,  and  there  was  no  obligation  on  the  trustee  to  exhibit  it, 
as  it  did  not  come  to  his  hand  in  a  confidential  character. 
There  never  has  been  a  case  where  a  bargain  has  been  upset  . 
for  concealing  any  knowledge  which  the  trustee  had  not  got 
in  his  position  as  trustee. 

[LoKD  Macnaghten.    Wherever  the  trustee  got  the  know- 
ledge he  was  bound  to  communicate  it.  (2)] 

The  trustee  must  not  keep  to  himself  any  knowledge  he  has 
got  through  the  position  of  trustee — that  is  the  limit,  and  the 
appellant  has  discharged  the  onus  cast  upon  him  of  shewing 
the  transaction  was  fair  to  the  beneficiary.  Lastly,  Binnie's 
valuation  was  taken  at  thirty-two  and  a  half  years'  purchase ; 
but  the  evidence  shews  that  only  twenty-eight  years'  purchase 
could  be  got,  and  if  even  one  year's  purchase  is  cast  off  a  great 
difference  is  made  in  the  value  of  James'  share. 

[Eael  of  Halsbury  L.C.  What  has  the  fact  that  the 
trustee  may  have  made  a  bad  bargain  to  do  with  the  question 
of  unfair  advantage  on  the  part  of  the  trustee  ?] 

A.  Graham  Murray ,  L.A.,  and  Bohert  Munro  (both  of  the 
Scottish  Bar),  for  the  respondent,  were  not  called  upon. 

Eael  of  Halsbury  L.C.  My  Lords,  I  cannot  help  saying 
that  I  feel  somewhat  surprised  at  the  persistent  argument  that 
has  been  placed  before  yowc  Lordships  in  this  case  in  spite  of 
the,  to  my  mind,  perfectly  clear  rule  of  equity  which  cannot  bo 

(1)  (1804)  9  Ves.  234,  246 ;  7  E.  R.  which  he  knew  B.  was  ignorant, 
167.  should  enter  into  a  contract  to  pur- 

(2)  See  Fox  v.  Mackreth,  (1788)  chase  the  estate  of  B.  for  the  price  of 
2  Bro.  C.  G.  400,  419  ;  2  R.  R.  55,  66,  the  estate  without  considering  the 
where  the  Lord  ChanceUor  said:  mine,  could  the  Court  set  it  aside? 
"Suppose  that  A.,  knowing  there  to  Why  not,  since  B.  was  not  apprised 
be  a  mine  in  the  estate  of  B.,  of  of  the  mine  and  A.  was  ? " 
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H.  L.  (So.)  departed  from,  and  upon  which,  for  the  first  time,  I  believe, 
1902      we  are  asked  to  place  a  different  construction.  Arguments 
DouGAN    have  been  addressed  to  your  Lordships  as  if  this  were  a 
Macpheeson.  (l^estion  between  two  persons  perfectly  independent  of  each 
EariofHTisbury  othcr,  each  man  having  a  right  to  make  the  best  bargain  he 
can  for  himself.    Undoubtedly,  that  was  the  view  taken  by 
the  defendant  here,  for  he  frankly  says  so  :  "  I  do  not  see  that 
fairness  has  anything  to  do  with  it ;  if  a  man  sells  at  his  own 
valuation  and  another  man  buys,  it  has  nothing  to  do  with 
fairness."    He  had  no  conception  of  the  duty  he  himself  owed 
as  trustee  to  the  person  with  whom  he  was  dealing  as 
beneficiary  and  cestui  que  trust. 

The  result  to  my  mind  is  manifest.  The  defender  acted  in 
pursuance  of  what  his  own  belief  was,  that  he  had  no  such 
duty  at  all,  and  that  if  he  had  secret  information  in  his  posses- 
sion of  what  the  value  was  he  might  by  concealing  that  infor- 
mation obtain  300?.  or  400?.  more  than  if  the  person  with 
whom  he  was  dealing  had  been  acquainted  with  the  value 
which  had  been  placed  by  a  skilled  valuer  upon  this  property. 
Certainly,  it  is  to  my  mind  an  absolute  novelty  to  hear  it  gravely 
argued  that  such  a  transaction  as  that  can  stand.  I  think 
every  learned  judge  who  has  dealt  with  this  question  has 
always  said  that  a  Court  will  regard  with  great  suspicion  such 
a  transaction,  and  will  call  upon  the  trustee  to  shew  that  he 
has  given  full  information — that  he  has  kept  back  nothing, 
and  that  he  has  given  an  adequate  price.  Both  these  things 
fail  here:  the  trustee  did  not  give  an  adequate  price.  We 
know  now  that  the  price  was  too  little  in  any  view  of  it.  He 
certainly  did  not  communicate  the  information  he  possessed ; 
and  when  I  say  that,  it  is  not  for  those  who  are  impeaching 
this  transaction  to  prove  negatively :  it  is  for  the  trustee  to 
prove  affirmatively  that  the  information  was  given. 

To  my  mind  it  is  perfectly  manifest  that  the  information 
was  not  given;  and  I  say  so  for  two  reasons.  In  the  first 
place,  when  the  defender  is  challenged  in  cross-examination  to 
shew  that  he  did  give  it,  he  never  suggests  that  he  did ;  or  shews 
that  he  had  taken  any  means  to  do  it,  or  that  he  had  taken 
care  that  the  information  should  reach  his  brother.    On  the 
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contrary,  he  says,    If  he  want  to  find  out,  let  him  go  to  his  own  H.  L.  (Sc.) 
agents  and  not  come  to  me  " — that  is  the  hne  he  takes.    There-  1902 
fore  I  assume,  from  his  own  statement,  that  he  could  not  dougan 
prove  that  the  knowledge  was  imparted  to  his  brother.    There  macpheesox 
is  another  reason,  applying  one's  common  sense  to  it.    Seeing  ^^^^  JT^jg^^^y 
the  view  that  he  took  of  his  rights  and  of  his  own  position, 
namely,  that  he  was  perfectly  independent,  that  he  was  trans- 
acting business  with  a  person  to  whom  he  owed  no  obligation 
at  all,  am  I  to  suppose  that  he  went  out  of  his  way  to  do  what 
no  ordinary  person  dealing  with  another  would  do — to  shew 
him  something  which  would  enhance  the  value  of  the  pro- 
perty he  was  buying  ?    That  is  not  the  ordinary  course  of 
mankind.    Although  these  were  brothers,  they  do  not  seem  to 
have  been  on  particularly  good  terms  with  each  other,  and  he 
himself  repudiates  the  idea  that  he  was  giving  anything  out 
of  the  way  to  his  brother.    He  says,  "  If  he  does  not  know,  let 
him  ask  his  own  agents."    My  Lords,  under  these  circum- 
stances it  seems  to  me  that  it  is  manifest  that  this  transaction 
cannot  stand.    It  is  perfectly  obvious  to  my  mind  that  it 
must  be  set  aside. 

The  only  further  observation  I  wish  to  make  is  that  I  am 
a  little  surprised  to  find  that  Lord  Young  in  his  judgment  uses 
two  phrases,  and  never  gives  any  exposition  of  the  facts  in 
respect  of  which  he  uses  them.  He  says  :  "  There  is  no  legal 
objection  to  a  trustee  under  a  settlement  purchasing  the  interest 
of  a  beneficiary  so  long  as  the  trustee  acts  uprightly  and 
fairly";  and  later  on  he  says:  "The  transaction  will  be  held 
to  be  legal  if  it  is  proved  that  the  trustee  has  acted  fairly  and 
honestly  "  :  then  the  transaction  will  stand.  That  is  quite  true ; 
but  the  whole  question  is  upon  what  facts  does  his  Lordship 
rely  to  justify  the  use  of  those  adverbs,  "uprightly,"  "fairly," 
and  "  honestly  "  ?  To  my  mind  it  was  neither  honestly,  fairly, 
nor  uprightly  done,  and  the  transaction  must  be  set  aside. 

I  therefore  move  your  Lordships  to  dismiss  the  appeal 
with  costs. 


LoKD  AsHBOUKNE.  My  Lords,  I  entirely  concur.  I  think 
it  is  impossible  to  conceive  a  clearer  case.    It  was  the  absolute 
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V. 

Macpheeson. 


Lord  Ashbourne. 


H.  L.  (So.)  and  obvious  duty  of  the  defender  in  this  case,  if  he  thought  he 
1902  could  maintain  the  transaction  upon  which  he  had  entered,  to 
DouGAN  have  present  to  his  mind  the  distinct  duty  which  he  owed  to 
his  brother.  In  his  evidence  he  says,  "  I  do  not  see  that  fair- 
ness has  anything  to  do  with  it."  I  think  that  governs  his 
entire  conduct.  He  v^as  thinking  of  the  best  kind  of  bargain 
he  might  obtain  for  himself.  In  common  with  all  your  Lord- 
ships who  have  taken' part  in  this  hearing,  I  am  of  opinion 
that  that  is  not  dealing  fairly — that  keeping  back  and  non- 
disclosure, non-bringing  forward  of  Binnie's  valuation.  It  is  a 
circumstance  that  cannot  be  explained  and  cannot  be  got  over, 
and  makes  the  case  an  overwhelming  one  for  affirming  the 
decision  of  the  Court  below. 


LoED  Macnaghten.  My  Lords,  I  entirely  concur.  I  must 
say  I  am  surprised  that  this  action  was  ever  defended,  and  I 
am  astonished  that  after  two  adverse  decisions  the  appellant 
should  have  had  the  courage  to  come  to  this  House. 

As  far  as  I  am  aware,  there  is  no  difference  whatever  between 
the  law  of  England  and  the  law  of  Scotland  in  relation  to  the 
duties  and  obligations  of  trustees  when  they  are  dealing  with 
their  cestuis  que  trust.  I  do  not  find  that  the  law  is  stated 
anywhere  more  concisely  and  clearly  than  it  was  in  the  Judg- 
ment of  Lord  Cairns  which  I  referred  to.  I  will  not  read  the 
passage  again,  because  I  have  read  it  twice  already  in  the 
course  of  the  argument :  it  is  in  2  App.  Cas.  at  p.  236. 

Now,  did  the  appellant  in  this  case  give  full  value?  Clearly 
not.  Did  he  give  all  the  information  he  possessed  to  his 
brother  ?  Most  certainly  he  did  not.  He  had  in  his  pocket  a 
valuation  shewing  exactly  what,  according  to  the  opinion  of  a 
most  experienced  valuator,  this  property  was  worth.  He  had 
it  in  his  room  at  the  time  when  his  brother  called,  and  he  did 
not  shew  it  to  his  brother ;  he  did  not  even  give  it  to  the  agent 
— the  person  to  whom  he  says  his  brother  might  have  gone. 
That  was  keeping  back  information  which  it  was  his  bounden 
duty  to  have  conveyed  to  his  cestui  que  trust.  And  it  does  not 
matter  in  the  least  how  or  under  what  circumstances  the 
information  was  gained ;  if  he  had  that  information,  he  was 
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bound  to  place  it  at  the  disposal  of  his  cestui  que  trust  with  H.  L.  (Sc.) 
whom  he  was  dealing.  1902 

DOUGAN 

LoED  Shand.    My  Lords,  I  am  of  the  same  opinion,  and  I  m^cpherson 

would  not  add  a  word  to  what  has  been  said  by  your  Lordships   

if  it  were  not  that  the  case  is  one  coming  from  Scotland. 
With  regard  to  the  law  of  Scotland,  I  have  only  to  emphasize 
what  has  fallen  from  my  noble  and  learned  friend  who  has  last 
spoken.  It  has  not  been  suggested  that  any  distinction  in  the 
law  of  trusts  applicable  to  such  a  case  as  this  exists  between 
the  law  of  England  and  the  law  of  Scotland.  The  fiduciary 
relation  is  the  same  :  the  duties  and  obligations  of  trustees  in 
such  cases  are  the  same  in  Scotland  as  they  would  be  in 
England. 

Here  the  trustee  plainly  did  not  realize  or  appreciate  the 
duty  which  lay  upon  him  to  give  the  beneficiary  full  informa- 
tion as  to  his  position  in  entering  into  this  transaction.  He 
makes  this  quite  clear  by  his  own  evidence.  He  had  in  his 
possession — I  do  not  care  how  he  acquired  it — the  valuation 
which  has  been  so  much  spoken  of.  That  is  a  fact,  and  that 
fact  he  was  bound  to  disclose  when  he  came  to  transact  with 
reference  to  a  proposed  acquisition  of  the  share  of  a  beneficiary. 
He  failed  to  do  so,  and  the  failure  is  fatal  in  the  question  of  the 
validity  of  the  transaction. 

With  regard  to  what  Lord  Young  said  and  the  expressions 
which  have  been  referred  to  in  the  judgment  of  his  Lordship, 
the  Lord  Chancellor,  I  will  only  say  that  it  might  have  been 
possible  to  suggest  that  there  was  integrity,  uprightness,  and 
honesty  on  the  part  of  the  appellant  if  it  had  been  a  trans- 
action between  strangers,  and  if  there  had  not  been  the  relation 
of  trustee  and  beneficiary  subsisting  between  them ;  but  the 
moment  you  bring  into  the  case  the  circumstance  that  the 
appellant  was  a  trustee  having  the  duties  lying  upon  him  as  a 
trustee  in  deahng  with  a  beneficiary,  and  transacting  or 
negotiating  for  the  purchase  of  that  beneficiary's  share  of  the 
estate,  the  question  of  integrity  and  honesty  drops  out  of  the 
case.  I  do  not  say  that  he  was  acting  fraudulently,  but 
certainly  he  was  acting  in  violation  of  the  duty  which  he  owed 


206 


HOUSE  OF  LOEDS 


[1902] 


H.  L.  (Sc.)  to  his  brother  in  his  character  of  a  beneficiary  under  the  trust. 
1902      Therefore,  my  Lords,  I  have  no  hesitation  in  saying  that  the 
DouGAN    case  IS  an  extremely  clear  one,  and  m  concurring  in  the 
Maophehson.  jn<5gment  proposed  by  your  Lordships. 

Lord  Beampton.  My  Lords,  I  concur  in  the  judgment, 
and  I  cannot  help  saying  that  I  think  the  appeal  is  a  frivolous 
and  vexatious  one. 

LoED  LiNDLEY.  My  Lords,  I  am  of  the  same  opinion.  I 
will  only  add  that  no  equity  lawyer  reading  page  40  (1),  and 
being  told  that  that  valuation  was  not  disclosed  by  the  trustee 
to  his  cestui  que  trust,  could  uphold  this  transaction  for  a 
moment. 

Interlocutors  a;ppealed  from  affirmed  and 
appeal  dismissed  with  costs. 

Lords'  Journals y  February  14,  1902. 

Agents  for  appellants :  Ernest  Salaman,  Fort  <f  Co.,  for 
Clark  d  Macdonaldj  S.S.C.,  Edinburgh. 

Agents  for  respondent :  Almond d  Co.,  for  St.  Clair,  Bivajison 
<f  Manson,  W.S.,  Edinburgh. 


(1)  Page  40  of  the  Appendix,  where 
the  appellant  says  he  had  Binnie's 
valuation  before  him,  and  that  he  did 
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HUMBLE 


Appellant  ; 


J.  c* 


HUMPHEEYS 


AND 


1901 

EeSPONDENT.    Nov.  6,  30. 


ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  NEW  SOUTH 

WALES. 

New  South  Wales  Coal  Mines  Begulation  Act,  1896,  s.  SS,  suh-s.  1 — Construction 
— Payment  of  Miners  according  to  Amount  Excavated. 

The  respondent  having  been  convicted  of  contravening  s.  38,  sub-s.  1,  of 
the  New  South  Wales  Coal  Mines  Eegulation  Act  of  1896  by  not  paying 
his  miners  according  to  the  actual  weight  gotten  by  them  of  the  mineral 
contracted  to  be  gotten  : — 

Held,  that  on  the  true  construction  of  the  section,  as  it  appeared  that 
by  the  contract  of  employment  the  miners  were  to  be  paid  according  to 
the  yardage  of  excavation,  which  had  no  necessary  or  constant  relation  to 
the  amount  of  mineral  gotten,  the  Act  was  inapplicable  and  the  conviction 
was  erroneous. 

Appeal  by  special  leave  from  two  orders  of  the  Supreme 
Court  (Feb.  16,  1900)  reversing  in  each  case  the  decision  of 
the  stipendiary  magistrate  upon  informations  laid  in  respect  of 
offences  committed  against  the  "  Coal  Mines  Eegulation  Act, 


The  point  decided  was  as  to  the  true  construction  of  the  said 
Act  (60  Vict.  No.  12),  s.  38,  sub-s.  1,  which  is  as  follows  : — 

"  38. — (1.)  Where  the  amount  of  wages  paid  to  any  of  the 

persons  employed  in  a  mine  depends  on  the  amount  of  the 

mineral  gotten  by  them  those  persons  shall  be  paid  according  to 

the  actual  weight  gotten  by  them  of  the  mineral  contracted  to 

be  gotten  and  the  mineral  gotten  by  theni  shall  be  truly  weighed 

at  a  place  as  near  to  the  pit  mouth  as  is  reasonabty  practicable. 

[There  follows  a  proviso,  not  material  for  the  purpose  of  this 

report,  allowing  agreed  deductions    in  respect  of  stones  or 

substances  other  than  the  mineral  contracted  to  be  gotten 

which  shall  be  sent  out  of  the  mine  with  the  mineral  contracted 

*  Present:  Lord  Macnaohten,  Lord  Siiand, Lord  Davey, Lord  Eohkutson, 
and  Lord  Lindley. 


1896. 
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J.  0.      to  be  gotten  "  and  "  in  respect  of  any  tubs  being  improperly 

1901      filled  "  in  certain  cases.] 
Humble       The  facts  were  undisputed,  and  are  stated  in  their  Lordships* 
HuMPHBEYs.  iii^gment. 

— -  The  magistrate  decided  that  the  miners'  wages  depended  on 
the  amount  of  the  mineral  gotten  by  them,  and  that  the 
defendant  therefore,  who  had  not  weighed  and  had  not  paid 
according  to  the  actual  weight  gotten,  had  committed  the 
several  offences  against  the  Act  charged  in  the  informations. 
The  magistrate  based  his  judgment  mainly  upon  the  decisions 
in  the  cases  of  Nether  seal  Colliery  Co.  v.  Bourne  (1)  and  Brace 
V.  Ahercarn  Colliery  Co.  (2),  which  were  decisions  as  to  the 
effect  of  the  similar  English  statutes,  35  &  36  Vict.  c.  76,  s.  17, 
and50&51  Vict.  c.  58,  s.  12,  sub-s.  1.  In  Nether  seal  Colliery  Co, 
V.  Bourne  (1)  it  was  decided  that,  upon  the  proper  inference 
to  be  drawn  from  the  facts,  the  amount  of  the  wages  of  the 
persons  employed  depended  upon  the  amount  of  the  mineral 
gotten  by  them — that  is,  upon  the  amount  of  coal  gotten — and 
that  therefore  an  agreement  that  slack  should  not  be  paid  for 
was  contrary  to  the  statute,  inasmuch  as  slack  was  not  the  less 
coal  because  it  was  slack.  In  Brace  v.  Ahercarn  Colliery 
Co.  (2)  the  decision  was  that  the  amount  of  wages  being 
dependent  upon  the  amount  of  mineral — that  is  coal — gotten,  a 
deduction  made  in  respect  of  small  coal  was  illegal,  and  could 
not  be  justified. 

The  Supreme  Court,  on  special  cases  stated  by  the  magis- 
trate, decided  that  there  was  no  evidence  on  which  the 
magistrate  could  have  found  that  the  wages  of  the  persons 
employed  in  the  mine  depended  on  the  amount  of  the  mineral 
gotten  by  them,  and  therefore  the  Act  was  not  applicable. 

Asquith,  K.C,  and  Vaughan  Hawkins,  for  the  appellant, 
contended  that  the  orders  should  be  reversed  and  the  con- 
victions upheld.  By  the  Act  of  1896,  where  the  amount  of 
wages  paid  to  miners  depends  on  the  amount  of  mineral  gotten 
by  them,  payment  by  measurement  is  made  illegal.  Actual 

(1)  (1887)19  Q.B.D.  357;  (1888)        (2)  [1891]  1  Q.  B.  496;  2  Q.  B. 
20  Q.  B.  D.  606 ;  (1889)  14  App.  Gas.  699. 
228. 
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weighing  is  rendered  necessary,  the  policy  of  the  Act  with      J.  C. 
regard  to  the  whole  class  of  miners  being  to  confer  upon  them  i90i 
the  protection  resulting  from  a  system  of  check-weighers  and  humble 
check-measurers,  wherever  payment  by  results  is   contem-  Humphrey 

plated.    The  true  construction  of  the  agreement  in  this  case  is   

to  that  effect.  The  miners  are  to  be  paid  for  work  done  by 
them  in  excavating  a  seam  of  coal  at  so  much  a  yard  of  the 
material  excavated.  Although  the  material  excavated  con- 
tains a  percentage  of  dirt  or  dross,  still  the  amount  of  wages 
to  be  paid  depended  on  the  amount  of  mineral  gotten  by  them 
within  the  meaning  of  the  Act.  The  magistrate  so  found, 
and  there  is  evidence  to  support  his  finding.  The  offences 
proved  were  that  the  respondent  did  not  cause  the  mineral 
gotten  to  be  weighed,  and  did  not  pay  according  to  the  weight. 
They  referred  to  the  cases  above  cited  by  the  magistrate,  to 
Kearney  v.  Whitehaven  Colliery  Go.  (1),  and  to  Francis 
Williams  and  Pitt  Lewis  on  "  Coal  Mines  Kegulation  Acts, 
1887-96,"  Appendix  7,  as  to  the  history  of  this  legislation. 

Cohen f  K.C.,  and  Tyrell  Paine ^  for  the  respondent,  con- 
tended that  the  evidence  conclusively  shewed  that  the  wages 
paid  to  the  miners  were  wholly  irrespective  of  the  amount  of 
coal  gotten,  and  that  there  was  no  evidence  to  justify  the 
magistrate's  finding  to  the  contrary.  Therefore,  s.  38,  sub-s.  1, 
of  the  Act  of  1896  did  not  apply.  The  wages  to  be  paid 
depended  upon  the  amount  of  material,  whether  coal  or  not, 
excavated.  The  weight  or  amount  of  coal  had  nothing  to  do 
with  it.  The  coal  put  into  skips  and  sent  out  of  the  mine  was 
mineral  gotten  within  the  meaning  of  the  section.  The 
material  which  was  not  coal  was  not  mineral  gotten  within 
the  said  meaning,  and  did  not  require  to  be  weighed.  Payment 
•depended  on  the  work  done,  and  not  upon  results,  within  the 
meaning  of  the  sub-section. 

Asquitli,  K.C.y  rephed. 

The  judgment  of  their  Lordships  was  delivered  by  looi 
LoED  EoBERTSON.    On  December  29,  1899,  Mr.  Charles  ^ov.3i\ 
"Newton  Pay  ten,  a  stipendiary  magistrate  for  the  police  district 
(1)  [1893]  1  Q.  B.  700. 
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J-  0.      of  Newcastle,  in  the  State  of  New  South  "Wales,  on  two  infor- 
1901      mations  by  the  appellant,  who  is  inspector  of  collieries,  convicted 
Humble    the  respondent  of  having  contravened  the  38th  section  of  the 
HuMPHKEYs.  ^^^^  Mines  Eegulation  Act,  1896,  of  New  South  Wales. 

Special  cases,  having  been  required  by  the  appellant,  were  stated 
by  the  stipendiary  magistrate  for  the  opinion  of  the  Supreme 
Court.  The  cases  were  remitted  to  the  magistrate,  with  the 
opinion  of  the  Court  thereon  that  his  determination  was  erro- 
neous in  point  of  law.  The  determinations  on  both  the  two 
informations  (of  which  one  applied  to  one  pair  of  workmen  and 
another  to  another)  were  the  same,  the  questions  determined 
being  identical. 

The  offence  charged  was  that  the  men  named  in  the  infor- 
mations, having  been  on  the  dates  alleged  persons  employed  in  a 
mine  to  which  the  Coal  Mines  Eegulation  Act  of  1896  applied, 
to  wit,  the  Dudley  Colliery,  in  the  State  of  New  South  Wales, 
and  in  which  mine  the  amount  of  wages  paid  to  those  persons 
did  on  those  dates  depend  on  the  amount  of  mineral  gotten 
by  them,  did  fail  to  comply  with  the  provisions  of  s.  38, 
sub-s.  1,  of  the  Act,  in  that  those  persons  were  not  paid 
according  to  the  actual  weight  gotten  by  them  of  the  mineral 
contracted  to  be  gotten,  contrary  to  the  Act  in  such  case  made 
and  provided.  The  New  South  Wales  Act  thus  founded  on  is, 
so  far  as  its  enactments  bear  on  the  present  question,  an  exact 
reproduction  of  the  (British)  Coal  Mines  Eegulation  Act,  1887. 
The  question  upon  which  this  appeal  turns  is  really  whether, 
in  the  case  of  the  miners  named  in  the  information,  the  amount 
of  wages  paid  to  them  depended  on  the  amount  of  the  mineral 
gotten  by  them. 

The  facts  are  entirely  undisputed.  The  men  were  employed 
in  a  coal  mine.  The  agreement  under  which  the  men  worked 
was  in  the  following  terms  :  "  That  they  should  receive  payment 
by  measurement  for  work  done  by  them  as  miners  in  the  said 
mine  at  the  following  rates,  namely,  28s.  per  lineal  yard  for 
a  bore  of  8  yards,  and  5  ft.  10  in.  high,  rising  or  falling  Sd, 
per  yard  for  every  inch  in  thickness,  wages  to  be  paid 
fortnightly." 

Prima  facie,  and  according  to  the  terms  of  this  agreement. 
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the  remuneration  of  the  men  depends  on  the  yard  of  excavation.      J-  C. 
It  is  important  to  observe  what  was  excavated  and  how  the  i90i 
material  excavated  was  dealt  with ;  and  the  following  proposi-  humble 
tions  are  established,  in  so  many  words,  in  the  evidence.    The  humfhrey 

excavation  went  straight  through  the  material  encountered,   

taking  everything  that  came  on.  The  line  of  excavation  is  a 
direct  line,  minerals  or  no  minerals.  The  same  wages  were 
paid  through  stone  or  other  material.  The  men  are  paid  the 
same  rate,  irrespective  of  what  is  hewn  or  taken  out.  "  There 
is  no  difference ;  it  would  be  the  same  as  sinking  a  well."  The 
material  thus  excavated  and  thus  paid  for -was  dealt  with  in  the 
following  manner :  the  dirt  was  thrown  back  into  the  bords, 
and  the  coal  filled  into  the  skips  by  the  men  and  sent  out  of  the 
mine  by  them.  But  the  mineral  thus  sent  out  of  the  mine  by 
the  men  was  not  weighed  at  all,  nor  is  coal  ever  weighed  at 
this  colliery  for  fixing  wages. 

On  these  facts  their  Lordships  find  it  impossible  to  hold  that 
the  amount  of  wages  paid  to  these  men  depended  on  the  amount 
of  the  mineral  gotten  by  them.  The  amount  of  their  wages 
depended  on  what  is,  in  substance  as  well  as  in  conception,  a 
different  criterion,  namelyj  the  amount  of  work  done ;  and  it 
was  independent  of  the  amount  of  mineral  gotten  by  them.  It 
is  quite  true  that  there  is  a  relation  between  the  amoimt  of 
mineral  and  the  amount  of  excavation,  inasmuch  as,  more  or  less 
certainly,  in  greater  or  less  degree,  the  more  excavation  the 
more  mineral.  But  precisely  the  same  reasoning  would  prove 
that  payment  by  time  was  payment  dependent  on  the  amount 
of  mineral  gotten ;  for,  again,  the  more  time  spent  the  more 
mineral  gotten. 

It  was  argued  that  in  this  particular  colliery  the  proportion 
of  stone  to  coal  was  very  small,  being  only  about  6  per  cent,  of 
stone  to  94  per  cent,  of  coal  in  the  total  output.  But  this  is  ol: 
course  an  average,  and  not  a  constant  proportion ;  and  the 
evidence  shewed  that  men  producing  the  most  coal  often  ^et 
the  smaller  wages. 

It  is  plain  on  the  face  of  the  section  alleged  to  have  been 
contravened  and  the  relative  sections  that  they  are  enacted  for 
the  protection  of  the  miners  against  systems  of  calculating  i\\c 
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J.  C.      amount  of  mineral  gotten  which  involved  risk  of  unfairness  to 
1901      men  whose  wages  depended  on  such  calculation.    Their  Lord- 
Humble    ships'  ground  of  decision  being  that  the  section  does  not  apply, 
uMPHREYs         unnecessary  to  say  more  than  that  it  is  satisfactory  to 

  observe  that  the  system  in  force  in  this  colliery  does  not  seem 

to  give  occasion  for  any  of  the  evils  sought  to  be  provided 
against.  The  measurement  by  yard  is  necessarily  done,  not 
above  ground  and  in  the  absence  of  the  miner,  but  in  the  mine, 
with  themselves  looking  on  and  checking  the  measurement. 
No  controversy  can  arise  as  to  the  material  proper  to  be  com- 
puted, for  everything  excavated  is  equally  computed. 

From  the  facts  of  the  case  it  is  manifest  that  the  question 
now  decided  is  wholly  different  and  apart  from  those  which 
have  been  under  consideration  in  the  several  cases  cited  at  the 
bar.  In  all  those  cases  the  men  were  paid  by  weight,  and  the 
dispute  was  about  the  mode  of  computing  the  weight  and 
the  proper  deductions.  The  only  bearing  of  the  decisions  on 
the  present  case  is  in  the  observations  of  the  eminent  judges  on 
the  true  meaning  of  the  section  taken  as  a  whole ;  and  their 
Lordships  have  the  satisfaction  of  finding  that  these  remarks 
are  entirely  in  harmony  with  the  conclusion  now  arrived  at. 

Their  Lordships  have  only  further  to  observe  that  the  argu- 
ment of  the  appellant  is  in  nowise  furthered  by  the  exemption 
clauses  38  (iv.)  and  40  (vii.),  for  these  are  on  the  face  of  them 
merely  exceptions  from  the  enacting  part  of  s.  38.  If  the 
hypothesis  fails  on  which  the  enactment  proceeds,  the  whole 
argument  comes  to  the  ground. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeal  ought  in  each  case  to  be  dismissed  and  the  orders  of  the 
Supreme  Court  be  affirmed.  The  appellant  will  pay  the  costs 
of  the  appeal. 

SoHcitors  for  appellant :  Light  d;  Galhraith. 
Solicitors  for  respondent :  Paines,  Blyth  dt  Huxtable. 
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MAYOK  AND  COUNCILLOES  OF  EAST  )  ' 

>  Defendants;      J.  c* 
FKEMANTLE  )  ^^^^ 

AND  ^-^^ 

—  Nov.  5 ; 

ANNOIS  Plaintiff,        Deo,  is. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  WESTERN 
AUSTRALIA. 

Western  Australia  Municipal  Institutions  Act,  s.  109 — Exercise  of  Statutory 
Powers  by  Fublic  Body — Compensation. 

The  appellant  municipality,  in  the  exercise  of  authority  conferred  by 
the  Western  Australia  Municipal  Institutions  Act  (59  Vict.  No.  10), 
s.  109,  and  at  the  request  of  the  ratepayers,  in  order  to  improve  a  street 
reduced  the  gradient  opposite  the  respondent's  house  so  that  it  was  left  on 
the  edge  of  a  cutting  with  a  drop  of  about  six  or  eight  feet  to  the  road  : — 

Beld,  that  the  respondent  was  without  remedy,  since  none  had  been 
given  by  statute,  and  the  appellants  had  not  exceeded  the  powers  conferred. 

Appeal  from  an  order  of  the  First  Court  (April  18,  1901) 
setting  aside,  on  the  ground  of  misdirection  by  the  learned 
Chief  Justice,  the  verdict  and  judgment,  dated  November  16, 
1899,  obtained  by  the  appellants,  and  directing  a  new  trial  in 
an  action  of  trespass  in  the  said  Supreme  Court,  in  which 
action  the  respondent  sued  the  appellants  for  an  injunction  and 
damages  in  respect  of  certain  acts  caused  to  be  done  by  the 
appellants  in  pursuance  of  the  powers  and  provisions  of  the 
Municipal  Institutions  Act,  1895. 

The  direction  complained  of  and  the  facts  of  the  case  are 
stated  in  their  Lordships'  judgment.  So  also  are  the  grounds 
upon  which  the  Full  Court  set  aside  the  verdict. 

Haldane,  K.G.y  and  Mark  L.  Bomer,  for  the  appellants, 
contended  that  the  direction  of  the  Chief  Justice,  being  to  the 
effect  that  the  defendants  in  order  to  escape  liability  must  be 
found  to  have  acted  within  their  powers  and  for  the  benefit  of 
the  public,  was  sufficient,  and  a  correct  and  proper  statement  of 

*  Present  :  The  Loud  Chancellor,  Lord  Macnaghten,  Lord  Siiand,  Lord 
Davey,  Lord  Robertson,  and  Lord  Lindlky. 
A.  C.  1902.  3  Q 
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J.  C.      the  law.    The  appellants  were  authorized  by  s.  109  of  the  Act 
1901      of  1895  to  execute  the  works  complained  of.    They  determined 
East      upon  the  expediency  of  such  works  bona  fide  and  after  full 
(SSoKATioN  ^deliberation.    They  did  not  in  executing  the  works  act  arbit- 
rarily, oppressively,  or  unnecessarily.  No  compensation  is  given 
by  the  Act  to  the  respondent  for  any  damage  he  may  have 
sustained.    With  regard  to  the  two  grounds  :of  non-direction 
and  misdirection  mentibned  in  the  order  of  the  Full  Bench,  it 
was  contended  that  the  Chief  Justice  did  in  effect  direct  the  jury 
that  it  was  the  appellants'  duty  to  consider  and  weigh  the  injury 
likely  to  accrue  to  the  respondent  or  any  other  individual ;  and, 
on  the  other  hand,  the  benefit  likely  to  accrue  to  the  district  at 
large,  and  to  take  an  honest  view  of  the  whole  situation.  He 
did  not  misdirect  as  imputed,  for  he  said  that  if  the  appellants 
carried  out  the  work  for  the  benefit  of  the  public,  and  in  so 
doing  acted  neither  arbitrarily,  unnecessarily,  nor  oppressively, 
the  respondent  had  no  legal  cause  of  complaint.   Such  direction, 
it  was  submitted,  was  a  correct  statement  of  the  law.  They 
referred  to  Geddis  v.  Proprietors  of  Bann  Beservoir  (1) ;  Metro- 
politan Asylum  District  v.  Hill  (2) ;  British  Cast  Plate  Manu- 
facturers V.  Meredith  (3)  ;  Boulton  v.  Growther  (4) ;  Vernon  v. 
Vestry  of  8t.  James  (5) ;  Southward  and  Vauxhall  Water  Co.  v. 
Wandsworth  Board  of  Works.  (6) 
The  respondent  did  not  appear. 


1901         The  judgment  of  their  Lordships  was  delivered  by 

Dec.  18.  LoED  Macnaghten.  The  appellants  are  the  council  of 
East  Fremantle,  a  municipality  duly  incorporated  under  the 
provisions  of  the  Municipal  Institutions  Act,  1895  (59  Vict. 
No.  10).  By  that  Act  (s.  109)  the  council  of  a  municipality  is 
authorized  to  "  make,  alter,  level,  grade  ....  repair  ....  and 
otherwise  improve  all  pubHc  places,  streets,  thoroughfares  .... 
and  other  premises  within  the  municipality."  There  is  nothing 
said  about  compensation  in  respect  of  any  consequential  injury. 

(1)  (1878)  3  App.  Cas.  430.  (4)  (1824)  2  B.  &  C.  703  ;  26  K.  K. 

(2)  (1881)  6  App.  Cas.  582.  528. 

(3)  (1792)  4  T.  E.  794.  (5)  (1880)  16  Ch.  D.  449. 

(6)  [1898]  2  Ch.  603. 
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In  July,  1899,  before  the  commencement  of  the  work  which      J.  C. 

has  led  to  the  present  controversy,  Sewell  Street  was  a  public  1901 

street  within  the  municipality.     At  that  time  it  was  little  east 

better  than  a  cart  track.    In  places  it  was  almost  impassable  ^^^^^^^^J^ 

for  vehicles  owing  to  the  unevenness  of  the  ground.    At  its  ^ 

°                       .                                              .  Anxois. 
highest  point,  where  the  plaintiff  has  a  wooden  house  which   • 

she  bought  in  1897  for  200Z.,  and  on  which  according  to  her 
own  account  she  laid  out  about  2201.  more,  there  was  a  hillock 
or  ridge  with  a  gradient  varying  from  1  in  6  to  1  in  8.  In 
accordance  with  the  representations  of  a  meeting  of  ratepayers 
the  council  resolved  to  improve  Sewell  Street.  They  deter- 
mined to  reduce  the  gradient  opposite  the  plaintiff's  house  to 
1  in  14i.  The  work  was  carried  out  according  to  the  plans  of 
their  surveyor  and  under  his  direction.  It  is  in  evidence  that 
before  the  street  was  improved  it  was  impossible  to  go  with  a 
load  of  5  to  7  cwt.  up  to  the  plaintiff's  house  with  a  single 
horse.  It  is  clear  that  the  alteration  was  not  more  than  was 
reasonably  necessary.  The  result,  however,  so  far  as  the 
plaintiff  was  concerned,  was'  that  her  house  was  left  on  the 
edge  of  a  cutting  with  a  drop  of  about  six  or  eight  feet  to 
the  road.  This  no  doubt  was  a  serious  inconvenience  to  her. 
But  it  was  proved  that  steps  down  to  the  road  might  be  made 
at  a  cost  of  about  15^.' 

In  these  circumstances  the  plaintiff  brought  her  action 
against  the  appellants,  alleging  [in  her  statement^jof  claim  that 
they  had  "  wrongfully,  arbitrarily,  negligently,  and  oppres- 
sively "  made  an  excavation  in  front  of  her  premises,  and  had 
thereby  deprived  her  of  access  to  her  house.  She  claimed  an 
injunction,  or  in  the  alternative  lOOOZ.  damages. 

The  action  was  tried  before  a  Chief  Justice  and  a  common 
jury.  In  the  course  of  his  summing-up  his  Honour  said  :  "  It 
is  well  established  that  where  a  mayor  and  corporation  do  a 
pubHc  work  in  the  interest  of  the  public  if  a  person  suffers, 
unless  the  Act  gives  compensation  to  that  private  person,  that 
private  person  cannot  recover  damages  at  the  hands  of  the 
jury  unless  the  mayor  and  councillors  have  gone  outside  their 
powers  and  have  acted  oppressively,  arbitrarily,  and  unneces- 
sarily.   The  question  here  for  you,  gentlemen,  is  to  consider 

3        Q  2 
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J.  C.      whether  the  town  council  in  this  case  have  gone  outside  their 

1901      bounds,  or  have  acted  arbitrarily  or  oppressively  The 

East  one  question  for  you  is,  Have  the  town  council  acted  in  such  a 
(Seporation  Planner?  "  His  Honour  concluded  his  address  to  the  jury  by 
AnI'ois     tslli^g  them  that  if  they  were  of  opinion  that  the  council  had  been 

  acting  wrongfully,  arbitrarily,  unnecessarily,  and  oppressively j, 

then  they  might  give  a  verdict  for  the  plaintiff ;  but  that  if  they 
were  of  opinion  that  the  council  had  been  acting  in  the  best 
interests  of  the  public  at  large,  and  that  the  plaintiff  though 
she  might  have  suffered  some  loss  had  been  more  than  com- 
pensated for  it  by  the  increased  value  of  her  property,  then 
they  could  not  hold  the  council  liable  for  damages,  because  the 
Act  of  Parliament  made  no  provision  for  it. 

The  jury  returned  a  verdict  for  the  defendants,  and  judgment 
was  given  for  them  with  costs.; 

The  plaintiff  then  appealed  to  the  Full  Court.  The  order  of 
the  Full  Court  was  that  the  verdict  and  judgment  be  set  aside, 
and  a  new  trial  had  on  the  grounds  that :  — 

"1.  The  learned  judge  should  have  directed  the  jury  that  if 
the  defendants  undertook  the  work  of  cutting  down  the  street 
complained  of  without  properly  considering  or  weighing  the 
injury  that  must  thereby  accrue  to  the  plaintiff,  or  that  if  the 
defendants  carried  out  such  work  without  any  attempt  to  lessen 
or  mitigate  the  injury  to  the  plaintiff's  property,  the  defendants 
were  acting  wrongfully,  negligently,  and  oppressively. 

"2.  The  learned  judge  misdirected  the  jury  by  directing  that  if 
the  defendants  carried  out  the  work  skilfully  and  for  the  benefit 
of  the  pubHc  the  plaintiff  had  no  legal  cause  of  complaint." 

The  opinion  of  the  Full  Court,  consisting  of  Stone  and 
Hensman  JJ.,  was  delivered  by  Hensman  J.  After  stating  the 
facts  and  citing  the  case  of  the  British  Cast  Plate  Manufacturers 
V.  Meredith  (1),  decided  in  1792  by  Kenyon  C.J.  and  Buller  and 
Grose  JJ.,  and  the  case  of  BouUon  v.  Crowther  (2),  before 
Abbott  C.J.  and  Bay  ley,  Holroyd,  and  Littledale  J  J.  in  1824,  his 
Honour  expressed  the  opinion  of  the  Court  that  "the  doctrine  of 
those  earlier  cases  had  been  modified  by  principles  which  had 
been  affirmed  by  the  highest  Courts  of  Appeal."  In  support  of 
(1)  4  T.  K.  794.  (2)  2  B.  &  0.  703 ;  26  E.  K.  528. 
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that  view  reference  was  made  to  two  cases  in  the  House  of  Lords      J.  C. 
— Geddis  v.  Proprietors  ofBann  Beservoir  (1)  in  1878,  and  Metro-  1901 
politan  Asylum  District  v.  Hill  (2)  in  1881 — and  to  an  observa-  east 
tion  of  James  L.J.  in  Vernon  v.  Vestry  of  St.  James  (3)  in  the 
Oourt  of  Appeal  in  1880.    His  Honour  added  that  in  Victoria, 
in  King  v.  Mayor  of  Kew,  the  Supreme  Court  had  appHed 
the  general  principle  of  those  later  cases  to  facts  almost  pre- 
cisely similar  to  those  then  before  the  Court.    The  Court,  he 
said,  had  some  doubt  whether  they  ought  not  to  follow  the 
Supreme  Court  of  Victoria,  and  hold  that  the  plaintiff  was 
entitled  to  judgment ;  they  thought  that  there  certainly  ought 
to  be  a  new  trial. 

Their  Lordships  are  of  opinion  that  the  order  of  the  Full 
Court  cannot  be  maintained.  They  think  that  the  charge  of 
the  learned  Chief  Justice  was,  if  anything,  too  favourable  to 
the  plaintiff.  Topics  were  introduced  which  might  have  con- 
fused the  issue.  For  example,  it  was  not  for  the  jury  to 
consider  whether  the  plaintiff  had  been  compensated  for  the 
loss  and  inconvenience  she  might  have  suffered  by  the  increased 
value  of  her  property.  In  their  Lordships'  opinion,  there  was 
BO  case  to  go  to  the  jury,  and  the  jury  ought  to  have  been 
directed  to  return  a  verdict  for  the  defendants. 

The  law  has  been  settled  for  the  last  hundred  years.  If 
persons  in  the  position  of  the  appellants,  acting  in  the  execu- 
tion of  a  public  trust  and  for  the  public  benefit,  do  an  act  which 
they  are  authorized  by  law  to  do,  and  do  it  in  a  proper  manner, 
though  the  act  so  done  works  a  special  injury  to  a  particular 
individual,  the  individual  injured  cannot  maintain  an  action. 
He  is  without  remedy  unless  a  remedy  is  provided  by  the 
statute.  That  was  distinctly  laid  down  by  Lord  Kenyon  and 
Buller  J.,  and  their  view  was  approved  by  Abbott  C.J.  and  the 
Court  of  King's  Bench.  At  the  same  time  Abbott  C.J.  observed 
that  if  in  doing  the  act  authorized  the  trustees  acted  arbitrarily, 
carelessly,  or  oppressively,  the  law  in  his  opinion  had  provided 
a  remedy.  Those  words,  "  arbitrarily,  carelessly,  or  oppres- 
sively," were  taken  from  the  judgment  of  Gibbs  C.J.  in  Sutton 

(1)  3  App.  Gas.  430.  (2)  G  App.  Cas.  582. 

(3)  16  Ch.  D.  449. 
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J.  C.  Y.  Clarke  (1),  decided  in  1815.  As  applied  to  the  circumstances 
1901  of  a  particular  case,  they  probably  create  no  difficulty.  When 
East  ^^^J  used  generally  and  at  large,  it  is  not  perhaps  very  easy 
{poKATioN  ^oim  a  conception  of  their  precise  scope  and  exact  meaning. 
^-        In  simpler  language  Turner  L.J.  (2)  observed  in  a  somewhat 

^NNOIS.  .      .  " 

— -  similar  case  that  "  such  powers  are  at  all  times  to  be  exercised 
bona  fide  and  with  judgment  and  discretion."  And  in  a  recent 
case,  where  persons  acting  in  the  execution  of  a  public  trust 
were  sued  in  respect  of  an  injury  likely  to  result  from  their 
act,  the  present  Master  of  the  Kolls,  then  Collins  L.J.  (3), 
observed  that  the  only  obligation  on  the  defendants  was  to 
use  reasonable  care  to  do  no  unnecessary  damage  to  the 
plaintiffs." 

In  a  word,  the  only  question  is.  Has  the  power  been  exceeded  ? 
Abuse  is  only  one  form  of  excess. 

Their  Lordships  are  of  opinion  that  the  principles  laid  down 
by  Lord  Kenyon  and  Abbott  C.J.  have  not  been  in  the  slightest 
degree  modified  by  the  more  recent  cases  referred  to  by  Hens- 
man  J.  They  were  all  cases  where,  upon  the  true  construction 
of  the  particular  statute  under  consideration,  the  Court  held 
that  there  was  no  intention  of  authorizing  interference  with 
private  rights. 

In  Geddis  v.  Proprietors  of  Bann  Beservoir  (4)  the  defend- 
ants had  flooded  the  lands  of  the  plaintiffs,  and  had  done  so,  as 
the  Court  held,  without  any  statutory  authority. 

In  Metropolitan  Asylum  District  v.  Hill  (5)  the  remarks  of 
Lord  "Watson  must  be  taken  in  connection  with  the  circum- 
stances of  the  case  with  which  his  Lordship  was  then  dealing. 
As  his  Lordship  observes,  "what  was  the  intention  of  the 
Legislature  in  any  particular  Act  is  a  question  in  the  construc- 
tion of  the  Act."  There  it  was  held,  as  Lord  Selborne  pointed 
out,  that  there  was  no  statutory  right  to  commit  a  nuisance, 
and  that  no  use  of  any  land  which  must  necessarily  be  a 
nuisance  at  common  law  was  authorized.    As  Lord  Blackburn 


(1)  (1815)  6  Taunt.  34 ;  16  R.  R. 
563. 


(3)  [1898]  2  Oh.  613. 

(4)  3  App.  Gas.  430. 

(5)  6  App.  Gas.  582. 


(2)  Galloway  v.  Cor;poration  of 
London,  (1864)  2  D.  J.  &  S.  213,  229. 
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observed  in  a  later  case  (1),  quoting  Bowen  L.J.,  there  was  not  J.C. 
to  be  found  in  the  Act  under  consideration  in  Metrojpolita7i  1901 
Asylum  District  v.  Hill  (2)  "  any  element  of  compulsion,  or  any  east 
indication  of  an  intention  to  interfere  with  private  rights."  ^kporation 

In  Vernon  v.  Vestry  of  St,  James  (3),  in  the  very  sentence 
quoted  by  Hensman  J.,  James  L.J.  went  on  to  say  that  he 
was  of  opinion  that  there  was  no  legislation  in  the  case  authoriz- 
ing the  vestry  to  interfere  with  private  rights.  In  an  earlier 
part  of  his  judgment  the  Lord  Justice  had  observed,  **  there 
are  no  words  here  that  authorize  the  vestry  to  commit  a 
nuisance." 

The  learned  counsel  for  the  appellants  was  unable  to  refer 
their  Lordships  to  a  report  of  the  Victorian  case  of  King  v. 
Mayor  of  Kew,  If  the  effect  of  the  judgment  is  correctly 
stated  by  Hensman  J.,  their  Lordships  are  compelled  to  express 
their  dissent  from  it. 

Their  Lordships,  therefore,  will  humbly  advise  His  Majesty 
that  the  order  of  the  Full  Court  ought  to  be  discharged  with 
costs,  and  the  judgment  of  the  Chief  Justice  restored. 

The  respondent  must  pay  the  costs  of  the  appeal. 

Solicitors  for  appellants  :  Trinder,  Gaproji  d  Go.  ■ 

(1)  (1885)   Truman  v.  London,        (2)  6  App.  Cas.  582. 
Brighton  and  South  Coast  Ey.  Co.,        (3)  16  Ch.  D.  449. 
11  App.  Cas.  64. 
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CANADIAN  PACIFIC  EAILWAY  COM- 
PANY  


Defendants  ; 


Bee.  11,  12, 
18. 


KOY 


AND 


Plaintiff. 


ON  APPEAL  FROM  THE  COURT  OF  KING'S  BENCH  FOR  LOWER 
CANADA,  PROVINCE  OF  QUEBEC. 

Acts  done  under  Statutory  Authority — Non-liability  for  Damage — Civil  Code 
of  Lower  Canada^  art.  356 — Dominion  Railway  Act,  ss.  92,  288 — 
Construction — Practice — Special  Leave  to  Appeal  on  Terms  as  to  Costs. 

A  railway  company  authorized  by  statute  to  carry  on  its  railway  under- 
taking in  tlie  place  and  by  the  means  adopted  is  not  responsible  in  damages 
for  injury  not  caused  by  negligence,  but  by  tbe  ordinary  and  normal  use 
of  its  railway ;  or  in  other  words,  by  the  proper  execution  of  the  ppwer 
conferred  by  the  statute. 

Oeddis  v.  Proprietors  of  Bann  Reservoir,  (1878)  3  App.  Cas.  430,  438, 
and  Hammersmith  Ry.  Co.  v.  Brand,  (1869)  L.  R.  4  H.  L.  215,  followed. 

The  previous  state  of  the  common  law  imposing  liability  cannot  render 
inoperative  the  positive  enactment  of  a  statute.  Neither  the  Civil  Code 
of  Lower  Canada,  art.  356,  nor  the  Dominion  Railway  Act,  ss.  92,  288,  on 
their  true  construction  contemplates  the  liability  of  a  railway  company 
acting  within  its  statutory  powers  : — 

So  held,  where  the  respondent  had  suffered  damage  caused  by  sparks 
escaping  from  one  of  the  appellant's  locomotive  engines  while  employed 
in  the  ordinary  use  of  its  railway. 

Appeal  allowed,  appellants  to  pay  respondent's  costs  in  accordance  with 
the  terms  on  which  special  leave  to  appeal  was  granted. 

Appeal  from  a  decree  of  the  above  Court  (Oct.  27,  1900) 
affirming  a  decree  of  the  Superior  Court  for  the  District  of 
Montreal  (Dec.  5, 1899),  whereby  the  appellants  were  condemned 
to  pay  to  the  respondents  $300. 

On  March  9,  1901,  an  Order  in  Council  granted  special  leave 
to  appeal  from  the  said  decree  of  the  Court  of  Queen's  Bench 
upon  the  appellants  depositing  in  the  Eegistry  of  the  Privy 
Council  the  sum  of  300Z.  as  security  for  costs,  and  upon  sub- 
mitting to  pay  the  costs  of  this  appeal  incurred  by  the  parties 

*  Present :  The  Lokd  Chancellor,  Lord  Macnaghten,  Lord  Shand,  Lord 
Da  VET,  Lord  Robertson,  Lord  Lindlet,  and  Sir  Ford  North. 
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on  both  sides  in  any  event,  if  it  shall  appear  advisable  to  the  J.  C. 
Lords  of  the  Judicial  Committee  so  to  direct  when  the  appeal  I90i 
comes  on  for  determination.  Canadian 

The  damages  awarded  had  been  suffered  by  reason  of  a  fire  railway 
set  along  the  appellants'  line  of  railway  by  their  locomotive 
which  extended  to  the  respondent's  premises. 

At  the  trial  the  respondent  did  not  offer  any  proof  that  the 
appellants  or  their  employees  had  been  guilty  of  any  negHgence 
or  carelessness,  or  that  the  locomotive  was  in  bad  order,  or  not 
provided  with  good  or  the  most  modern  apparatus  for  preventing 
the  escape  of  sparks. 

According  to  the  judgment  of  Hall  J.  in  the  Court  of  Queen's 
Eench,  the  appellants  proved  that  the  locomotive  was  in  proper 
order,  and  was  properly  provided  with  such  apparatus,  and  was 
in  charge  of  competent  engineers.  Bosse  J.  agreed  with  the 
Court  below  that  the  locomotive  was  not  in  proper  order. 

The  judgment  of  the  Superior  Court  (Langelier  J.)  was  based 
on  the  following  principal  considerants  : — 

"  Considering  that  the  circumstances  unfolded  in  the  case 
leave  no  doubt  that  the  fire  was  kindled  either  by  sparks  escaping 
from  the  locomotive,  or  by  fire  thrown  in  some  other  way  from 
the  train; 

"  Considering  that  there  thence  results  a  presumption  of 
negligence  or  carelessness  on  the  part  of  the  defendants' 
employees  in  charge  of  the  train,  and  that  it  was  the  defendants' 
duty  to  negative  this  presumption,  which  they  have  not  done ; 

"  Considering  that  the  defendants  were  responsible  for  the 
damages  caused  to  the  plaintiff  by  the  fire." 

The  appeal  to  the  Court  of  Queen's  Bench  was  on  the  grounds 
that,  in  fact  and  on  the  finding  of  the  Court  below,  it  had  not 
been  shewn  that  the  fire  was  caused  by  any  act  of  the  appellants 
or  their  employees ;  and  also  that  the  respondent  had  failed  to 
prove  negligence  ;  and  that  at  any  rate  the  appellants  had  dis- 
proved negligence;  and  that  they  were  not  liable  by  law. 
This  appeal  was  dismissed  on  the  following  considerants  and 
conclusion  : — 

"  The  Court  .... 
Considering  that  the  proof  establishes  that  the  fire  was 
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J.C.      caused  by  sparks  proceeding  from  one  of  the  defendants' 
1901      locomotives ; 
Canadian      "  Considering  that  the  defendants,  while  authorized  to  operate 
:^L^^Y  trains,  are  nevertheless  liable  for  the  damages  which  the 

^^•^      use  of  this  right  may  cause ;  and  that  in  this  regard  they  are 

  subject  to  the  rules  of  liability  established  in  this  province  by 

the  civil  law  of  this  province ; 

"  Confirms  for  these  reasons  the  Judgment  of  the  Superior 
Court,  and  dismisses  the  appeal  with  costs." 

The  question  of  law  thus  raised  was  whether  as  to  the  liability 
of  railways  for  damage,  done  without  negligence  and  in  the 
exercise  of  their  statutory  authority,  a  different  rule  of  law  pre- 
vails in  the  province  of  Quebec  from  that  established  in  the 
other  provinces  of  Canada — in  other  words,  whether  the  terms 
of  the  Dominion  Kailway  Act  (see  the  Eailway  Act  of  1888) 
are  to  be  controlled  by  the  general  law  as  to  civil  rights  in 
Quebec. 

The  appellants  are  incorporated  under  and  regulated  by  the 
laws  of  the  Parliament  of  Canada ;  and  their  railway  extends 
over  all  the  provinces]  and  territories  of  Canada,  except  the 
Island  of  Prince  Edward. 

The  following  articles  of  the  Civil  Code  of  the  province  of 
Quebec  are  relevant  to  the  present  case : — 

Art.  356:  "...  .  Civil  corporations  constituting,  by  the  fact 
of  their  incorporation,  ideal  or  artificial  persons,  are  as  such 
governed  by  the  laws  affecting  individuals ;  saving  the  privileges 
they  enjoy  and  the  disabilities  they  are  subjected  to." 

Art.  1053 :  "  Every  person  capable  of  discerning  right  from 
wrong  is  responsible  !for  the  damage  caused  by  his  fault  to 
another,  whether  by  positive  act,  imprudence,  neglect  or  want 
of  skill." 

"  Toute  personne  capable  de  discerner  le  bien  du  mal,  est 
responsable  du  dommage  cause  par  sa  faute  a  autrui,  soit  par 
son  fait,  soit  par  imprudence,  negligence  ou  inhabilete." 

Art.  1054:  "He  is  responsible  not  only  for  the  damage 
caused  by  his  own  fault,  but  also  for  that  caused  by  the  fault 
of  persons  under  his  control  ....  Masters  and  employers 
are  responsible  for  the  damage  caused  by  their  servants  and 
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workmen  in  the  performance  of  the  work  for  which  they  are  J.  0. 
employed."  1901 

The  judgment  of  the  Court  of  Queen's  Bench  was  deHvered  Canadian 
by  Hall  J.,  and,  so  far  as  is  material,  is  as  follows  : —  iuilway 

**  The  appellants'  argument  is  that  as  Parliament  has  given 
to  them  the  statutory  power  to  use  locomotives  for  hauling  — •" 
their  trains,  the  necessary  use  of  fire  in  them,  and  the  occa- 
sional escape  of  sparks  from  them,  must  have  been  anticipated, 
and  therefore,  if  every  reasonable  precaution  is  taken  against 
such  escapes,  the  railway  companies  are  relieved,  in  advance, 
of  the  consequence  of  any  fires  resulting  from  sparks  accidentally 
escaping. 

**  The  appellants  admit  that  at  common  law  they  would  be 
responsible  for  damage  to  others  caused  by  fires  from  their 
locomotives,  irrespective  of  the  question  of  negligence  on  their 
part,  but  contend  that  the  statute,  by  authorizing  the  use  of 
locomotives,  has  taken  away  the  common  law  liability,  and  left 
them  responsible  only  for  the  effect  of  negligence.  The  English 
authorities  support  this  position,  commencing  with  the  case  of 
Bex  V.  Pease  (1),  followed  by  VaughanY.  TaffVale  By.  Co.  (2), 
Fletcher  v.  Bylands  (3),  Smith  v.  London  and  South  Western 
By.  Go.  (4),  and  lastly  the  important  case  of  Port  Glasgow  and 
Newark  Sailcloth  Co.  v.  Caledonian  Bailway  (5),  with  the 
report  of  which  we  have  been  favoured  by  appellants'  counsel, 
as  found  in  30  S.  L.  E.  587  (6),  in  which  it  was  held:  That 
the  Legislature,  by  authorizing  the  use  of  steam-engines  on 
railways,  has  impliedly  indemnified  railway  companies  against 
the  consequence  of  the  use  of  such  engines,  provided  they  are 
of  the  best  construction,  and  that  the  proper  safeguards  are 
used  for  minimising  the  risk  of  fire  damage. 

"  The  same  principle  has  evidently  been  followed  in  those 
provinces  of  the  Dominion  in  which  the  English  law  has  been 
adopted,  and  by  our  Supreme  Court  in  cases  which  originated 
in  such  provinces.  See  New  Brunswick  By.  Co.  v.  Bohinson  (7), 

(1)  (1832)  4  B.  &  A.  30 ;  38  R.  E.  (4)  (1870)  L.  ]l.  6  C.  P.  14. 
207.  (5)  W.  N.  (1803)  20. 

(2)  (1860)  5  H.  &  N.  670.  (6)  See  also  20  H.  p.  35. 

(3)  (1886)  L.  K.  3  H.  L.  330.  (7)  (1884)  11  Can.  S.  C.  W.  688. 
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J.  C.      Canada  Atlantic  By.  Co.  v.  Moxley  (1),  from  Ontario,  in  which, 
1901      although  decided  against  the  railway  on  the  ground  of  negli- 
Canadian   gencB,  the  conclusion  is  to  be  inferred  that  without  such  proof 
J^LWAY         company  would  have  been  relieved  under  the  statutory 
exemption. 

The  appellants  have  conclusively  established,  we  think, 
that  the  principle  for  which  they  contend  is  supported  by 
English  jurisprudence  wherever  that  jurisprudence  is  in  force, 
but  in  a  matter  pertaining  to  civil  rights  and  liabilities  in  this 
province  we  are  controlled  by  a  different  authority,  which  is 
binding  upon  us  whenever  it  conflicts  with  the  law  of  England, 
as  it  does  upon  this  question,  and  under  that  authority  we  are 
of  opinion  that  a  different  rule  prevails.  As  Mr.  Holt  clearly 
puts  the  matter  in  his  Canadian  Eailway  Law,  p.  18 :  *  The 
French  law,  and  consequently  the  law  in  the  province  of 
Quebec,  is  that  the  [railway]  company  is  always  responsible, 
notwithstanding  the  adoption  by  them  of  every  means  of  pre- 
caution known  to  science.'  Upon  such  questions  it  is  our 
duty  to  refer  to  the  French  jurisprudence  and  text- writers,  not 
that  that  country  dictates  or  enforces  our  laws,  but  because 
our  civil  law  was  derived  from  France,  and  finds  there,  there- 
fore, its  best  exponents.  Their  jurisprudence  is  uniform  and 
conclusive,  and  proceeds  upon  a  principle  derived  from  the 
Homan  law  which  must  commend  itself  to  all  as  both  equitable 
and  just,  namely,  that  no  one  may  use  his  property  in  such  a 
way  as  to  injure  that  of  his  neighbour,  *  Sic  utere  tuo  ut  alienum 
jion  Isedas,'  and  the  French  authors  carry  this  principle  so  far  as 
to  contend  that  even  the  Legislature  has  not  power  to  violate 
it,  and  that  whenever  it  confers  special  privileges  upon  an  indi- 
vidual or  a  company,  the  reserve  in  favour  of  the  neighbours' 
rights  must  be  understood  to  have  been  intended." 

Bosse  J.  referred  especially  to  art.  1053,  the  operation  of 
which,  he  said,  cannot  be  prevented  unless  the  law  of 
incorporation  has  abolished  it :  "It  does  not  contain  any  law 
new  to  us.  True,  it  is  contrary  to  the  English  jurisprudence, 
but  it  is  our  law,  and  we  ought  to  apply  it.  It  is  of  little 
consequence  that  a  federal  statute  should  have  different  effects 
(1)  (1888)  15  Can.  S.  C.  E.  145. 


A.  C. 


AND  PEIYY  COUNCIL. 


225 


in  the  different  provinces,  so  long  as  these  effects  arise  only  J.C. 
from  the  application  of  a  different  civil  lav^  in  force  in  each  of  i90i 
the  several  provinces."  Canadian 

Pacific 
Eailway 

Blake,  K.C.,  for  the  appellants,  contended  that  these  judg-  ^^-^ 

ments  should  be  reversed.    They  are  right  so  far  as  they   ' 

recognise  that  the  legislation  of  the  Parliament  of  Canada, 
affecting  and  regulating  the  appellants  and  all  other  Dominion 
companies  and  their  railways,  is  similar  in  effect  to  the  pro- 
visions contained  in  the  English  Kailway  Act,  under  the  long 
settled  construction  of  which  the  appellants  would  not  be  liable 
in  this  action.  They  are  further  right  in  the  view  that  in  all 
other  provinces  of  Canada,  except  Quebec,  the  appellants  and 
other  Dominion  railways  would  be  rightly  held  by  the  Courts, 
following  that  settled  construction,  to  be  free  from  liability 
under  such  circumstances  as  appear  in  this  case.  Their  error 
lies  in  holding  that,  in  order  to  construe  the  Dominion  Eailway 
Act  and  ascertain  its  true  meaning  and  effect,  they  are  bound 
to  acfupon  the  general  law  peculiar  to  Quebec  affecting  property 
and  civil  rights,  and  to  treat  the  Dominion  Act  as  controlled 
thereby.  This  view  loses  sight  of  the  main  object  and  intention 
in  conferring  upon  the  Parliament  of  Canada  special  legislative 
jurisdiction  so  as  to  enable  it  to  provide  general  and  uniform 
legislation  applicable  to  the  subject-matter  in  all  the  provinces,, 
regardless  of  any  special  provincial  law  applicable  thereto  as  a 
matter  touching  ''property  and  civil  rights  in  the  province" 
within  the  meaning  of  the  British  North  America  Act,  s.  92,. 
sub-s.  13.  Dominion  Acts  in  such  cases  override  the  provincial 
laws  which  otherwise  would  apply.  Under  those  Acts  there  is 
a  uniform  regulation  of  the  liability  of  Dominion  railways  in  all 
provinces.  That  regulation,  by  the  true  construction  of  the 
Act  of  18G7,  supersedes  the  special  provincial  rule ;  but  the 
Court  below  has  inverted  this  principle,  and  allowed  the  province 
to  override  the  Dominion. 

Then  there  is  the  further  error  of  holding  that  the  general 
law  controls  the  construction  of  a  statute.  The  reverse  is  the 
truth.  The  statute  overrides  the  general  law.  Under  the 
latter  the  appellants  would  be  liable  in  England  as  in  Prance, 
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J-C.       in  Ontario  as  in  Quebec.    The  exemption  from  liability  arises 
1901      both  in  England  and  in  those  provinces  which  have  adopted 
Canadian   the  principles  of  English  law  entirely  from  special  legislation, 
^^LWAY    which  overrides  the  general  law,  both  where  it  is  of  English 
origin  and  also  where  it  is  of  French  origin.    There  is  no  more 
reason  for  rendering  the  statute  of  no  effect  in  the  province  of 
Quebec  than  in  any  other  province,  because  it  overrides  the 
general  law  which,  before  the  invention  of  railways  and  the 
introduction  of  Kailway  Acts,  was  in  all  the  provinces  identical 
in  substance,  though  derived  from  different  sources. 

Further,  the  judgments  are  wrong  in  importing  into  the 
discussion  expositions  of  modern  French  law,  decisions,  and 
commentaries  made  since  the  invention  of  railways.  Whether 
French  legislation  has  attempted  to  exempt  French  railways 
from  liability,  and  whether  such  attempts  have  been  frustrated 
by  the  French  Courts,  cannot  affect  this  case,  which  turns  on 
the  true  construction  of  the  Dominion  Kailway  Act.  Eeference 
was  made  to  BourgoinY»  Montreal  By.  Co.  (1),  and  to  Canadian 
Pacific  By.  Co.  v.  Corporation  of  the  Parish  of  Notre  Dame  de 
Bonsecours  (2),  and  to  Port  Glasgow  v.  Caledonian  Bailway.  (3) 
Lomer  Gouiny  K.C.,  for  the  respondent,  contended  that  the 
Courts  below  were  right.  He  referred  to  the  Civil  Code  of 
Quebec,  arts.  356,  406, 1053,  and  1054.  The  Courts  have  been 
right  in  following  French  jurisprudence  in  their  construction 
of  these  articles.  The  series  of  cases  cited  by  Bosse  and 
Hall  JJ.  shew  that  the  established  rule  in  the  province  of 
Quebec  is  that  railway  companies  and  industrial  establishments 
generally,  whether  authorized  by  statute  or  not,  are  bound  to 
make  good  all  damages  caused  by  their  operation  in  the  same 
manner  as  private  persons ;  and  that  it  makes  no  difference 
that  all  precautions  known  to  science  have  been  taken  to 
prevent  damage  occurring :  see  Eichard,  Traite  de  la  responsa 
bilite  civile,  p.  157,  and  Demolombe,  vol.  12,  p.  147,  ed.  1885, 
and  Sourdat,  vol.  2,  No.  1054.  With  regard  to  the  cases,  see 
St.  Charles  v.  Doutre  (4) ;  Crawford  v.  British  Hospital  for 

(1)  (1880)  5  App.  Cas.  381.  (3)  (1893)  30  S.  L.  E.  587;  20  E. 

(2)  [1899]  A.  C.  367.  35. 
(4)  (1874)  18  L.  C.  Jur.  253. 
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Insane  (1) ;  Fordyce  v.  Kearns  (2) ;  Chandler  Electric  Co.  v.  J.  C. 
Fuller  (3) ;  Metropolitan  Asylum  District  v.  Hill  (4) ;  Canadian  i90i 
Pacific  By.  Co.  v.  Farhe  (5) ;  Hammersmith  By.  Co.  v.  Brand  (6) ;  canIman- 
Grand  Trunk  By.  Co.  v.  Megan  (7) ;  Jodoin  v.  South  Eastern  -^^^^^^-^ 
By.  Co.  (8) ;  ^or^/^  yS'Aore  E^/-  ^o.  v.  McWillie  (9),  affirmed 
by  the  Supreme  Court  in  North  Shore  By.  Co.  v.  McWillie  (10) ; 
Leonard  v.  Ca7iadian  Pacific  By.  Co.  (11) ;  Lemieux  v.  (7^e.  cZt^ 
Ghemin  de  Fer  Quebec  et  Lac  St.  Jean  (12)  ;  Canada  Atlantic 
By.  Co.  V.  Moxley  (13) ;  Citizens'  Insurance  Co.  v.  Parsons  (14) ; 
Colonial  Building  Association  y .  Attorney -General  of  Quebec.  (15) 
The  province  of  Quebec  has  exclusive  power  to  make  laws 
in  relation  to  property  and  civil  rights  in  the  province ;  and 
according  to  those  laws  there  is  no  exemption  from  liability 
in  this  case.  Moreover,  as  regards  the  effect  of  statute  law, 
the  particular  section  of  the  railway  on  which  this  fire  occurred 
was  operated  by  the  appellants  in  virtue  of  an  agreement  made 
with  the  Montreal  and  "Western  Eailway  Company,  and 
sanctioned  by  the  Act  of  Canada,  53  Vict.  c.  67  (1890).  This 
agreement  provided  (inter  alia)  that  the  Montreal  and  Western 
Eailway  should  complete  the  construction  of  the  railway,  and 
thereafter  lease  the  same  and  their  "powers,  privileges,  and 
franchises  "  in  respect  thereof  to  the  appellants  (with  option  of 
purchase).  But  the  Montreal  and  Western  Eailway  Company 
was  originally  incorporated  under  the  name  of  the  Montreal 
Northern  Colonisation  Eailway  Company  by  the  Quebec  Act, 
32  Vict.  c.  55,  1869  :  see  s.  2,  and  also  Quebec  Act,  34  Vict, 
c.  23.  Eeference  was  also  made  to  Canadian  Act,  36  Vict, 
c.  82,  ss.  1  and  7,  to  the  Eailway  Act  of  Canada  (1888),  i.e.  51  Vict, 
c.  29,  ss.  306,  307 ;  and  it  was  contended  that  in  view  of  these 
enactments  the  appellants'  authority  to  use  locomotives  on  this 

(1)  5  Montreal  L.  R.  Sup.  Ct.  70.  (8)  (1883)  1  Montreal  L.  R.  316. 

(2)  (1870)  15  L.  C.  Jur.  80.  (9)  5  Montreal  L.  R.  (Q.B.)  122. 

(3)  (1892)  21  Sup.  Ct.  Rep.  337.  (10)  (1890)  17  Can.  S.  C.  R.  511. 

(4)  (1881)  6  App.  Cas.  193.  (11)  (1889)  35  Quebec  L.  R.  93. 

(5)  [1899]  A.  C.  535.  (12)  (1893)  3  Quebec  Sup.  Ct.  Rep. 
(C)  (1869)  L.  R.  4  H.  L.  171.  192. 

(7)  (1885)  1  Montreal  L.  R.  (Q.B.)  (13)  (1888)  15  Can.  S.  C.  R.  145. 

366.  (14)  (1881)  7  App.  Cas.  96. 

(15)  (1883)  9  App.  Cas.  157. 
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J.  C.      particular  line  of  railway  was  derived  from  the  Quebec  Act  of 
1901      1869,  32  Vict.  c.  55,  and  that  this  authority  had  not  been  varied 
Canadian   by  Subsequent  Acts.    Moreover,  the  Dominion  legislation, 
Eailway    especially  the  Eailway  Act,  expressly  maintains  the  liability  of 
the  appellants  under  provincial  law :  see  14  &  15  Vict.  c.  51, 
s.  22 ;  22  Vict.  c.  66,  s.  125 ;  Eailway  Act,  K.S.C.,  1886,  s.  39 ; 
Eailway  Act,  1888,  ss.  92  and  288. 
Blake,  K,G.y  replied. 

1901  The  judgment  of  their  Lordships  was  delivered  by 

J>ec^8.  The  Loed  Chancelloe.  This  is  an  appeal  by  the  Canadian 
Pacific  Eailway  Company  against  a  judgment  of  the  Court  of 
Queen's  Bench  for  Lower  Canada,  affirming  a  judgment  of  the 
Superior  Court  of  Quebec  whereby  that  company  were  held  to 
be  liable  to  damages  to  the  extent  of  $300  for  injuries  to  the 
plaintiff's  property  alleged  to  be  caused,  and  now  admitted  to 
have  been  caused,  by  sparks  escaping  from  one  of  their  locomotive 
engines  while  employed  in  the  ordinary  use  of  its  railway. 

Some  questions  were  raised  in  the  Courts  below,  and  to  some 
extent  referred  to  here,  whether  the  judgment  could  be  sup- 
ported upon  the  ground  of  the  appellants  having  been  guilty  of 
negligence  in  their  management  of  the  engine  or  its  appliances 
being  defective.  No  such  question  is  now  before  their  Lord- 
ships. By  arrangement  that  question  has  been  withdrawn, 
and  their  Lordships  are  not  to  be  taken  as  giving  any  opinion 
whether  there  was  any  evidence  of  negligence,  or,  if  there  was, 
how  that  issue  ought  to  be  determined. 

The  serious  and  important  question  sought  to  be  raised  in 
this  appeal  is  whether  the  railway  company,  authorized  by 
statute  to  carry  on  their  railway  undertaking  in  the  place  and 
by  the  means  that  they  do  carry  it  on,  are  responsible  in  damages 
for  injury  not  caused  by  negligence,  but  by  the  ordinary  and 
normal  use  of  their  railway. 

Both  Courts  below  have  held  that  in  the  province  of  Quebec 
the  railway  company  is  so  responsible,  and  the  question  is 
whether  that  is  the  law. 

The  argument  appears  to  be  founded  on  the  suggestion  that 
Quebec  has  a  civil  law  of  its  own,  and  that  in  that  province  all 
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corporations  like  all  other  persons  are  responsible  for  causing      J.  C. 
damage  to  their  neighbours  by  a  fault — that  is  to  say,  any  action-  1901 
-able  wrong,  whether  imprudence  or  want  of  skill ;  and  another  canadia^t 
article  of  the  Code  provides  that  civil  corporations  constituting  ;^^jlwIy 
by  the  fact  of  their  incorporation  ideal  or  artificial  persons  are 
•as  such  governed  by  the  laws  affecting  individuals,  saving  the 
privileges  they  enjoy  and  the  disabilities  they  are  subjected  to. 

If  the  immunity  claimed  for  the  appellants  were  simply 
claimed  upon  the  ground  that  they  were  a  corporation  without 
reference  to  what  they  are  authorized  to  do  in  that  capacity, 
the  argument  would  be  well  founded ;  but  the  fallacy  of  the 
suggestion  lies  in  supposing  that  that  immunity  is  claimed 
because  they  are  a  corporation.  If  it  were  so,  there  would  be 
no  difference  between  the  law  of  England  and  the  law  as  so 
expounded  in  the  province  of  Quebec ;  but  the  ground  upon 
which  the  immunity  of  a  railway  company  for  injury  caused  by 
the  normal  use  of  their  line  is  based  is  that  the  Legislature, 
which  is  supreme,  has  authorized  the  particular  thing  so  done 
in  the  place  and  by  the  means  contemplated  by  the  Legislature, 
and  that  cannot  constitute  an  actionable  wrong  in  England  any 
more  than  it  can  constitute  a  fault  by  the  Quebec  Code.  The 
principle  has  been  lucidly  expounded  by  Lord  Hatherley  in  the 
•case  of  Geddis  v.  Proprietors  of  Bann  Beservoir  (1)  thus  : — 

''If  a  company,  in  the  position  of  the  defendants  there  (2), 
has  done  nothing  but  that  which  the  Act  authorized — nay,  may 
in  a  sense  be  said  to  have  directed — and  if  the  damage  which 
arises  therefrom  is  not  owing  to  any  negligence  on  the  part  of 
the  company  in  the  mode  of  executing  or  carrying  into  effect  the 
powers  given  by  the  Act,  then  the  person  who  is  injuriously 
affected  by  that  which  has  been  done,  must  either  find  in  the 
Act  of  Parliament  something  which  gives  him  compensation, 
or  he  must  be  content  to  be  deprived  of  that  compensation, 
because  there  has  been  nothing  done  which  is  inconsistent  with 
the  powers  conferred  by  the  Act,  and  with  the  proper  execution 
of  those  powers. 

My  Lords,  I  say  the  proper  mode  of  executing  those  powers, 

(1)  3  App.  Cas.  at  p.  438. 

(2)  Crachiell  v.  Corporation  of  The.fford,  L.      1  C.  ?.  G20. 
A.  C.  1902.  3  R 
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J.  C.      because  it  appears  to  me  that  it  is  very  neatly  and  appositely 
1901      put  by  Mr.  Baron  Fitzgerald,  in  giving  his  judgment  in  the 
Canadian   Court  of  Exchequer  Chamber,  in  this  form.    Mr.  Baron 
E^^rwly    Fitzgerald  says :- 

'  The  substantial  question  raised  on  the  pleadings  in  the  first 
and  second  counts  of  the  declaration,  appears  to  me  to  be 
v^hether  these  acts  of  the  defendants  were  done  in  a  due  exer- 
cise of  their  authority,  under  the  local  and  personal  statute 
which  has  been  mentioned,  without  negligence.'  " 

And  Lord  Cairns  in  the  case  of  Hammersmith  By.  Go.  v. 
Brand  (1)  points  out  that  it  would  be  a  repugnant  and  absurd 
piece  of  legislation  to  authorize  by  statute  a  thing  to  be  done, 
and  at  the  same  time  leave  it  to  be  restrained  by  injunction 
from  doing  the  very  thing  which  the  Legislature  has  expressly 
permitted  to  be  done. 
Lord  Cairns  said: — 

"  It  appears  to  me  that  the  effect  of  the  legislation  on  this 
subject  is  to  take  away  any  right  of  action  on  the  part  of  the 
landowner  against  the  railway  company  for  damage  that  the 
landowner  has  sustained.  It  must  be  taken,  I  think,  from  the 
statements  in  this  case  that  the  railway  could  not  be  used  for 
the  purpose  for  which  it  was  intended  without  vibration.  It  is 
clear  to  demonstration  that  the  intention  of  Parliament  was 
that  the  railway  should  be  used.  If,  therefore,  it  could  not  be 
used  without  vibration,  and  if  vibration  necessarily  caused 
damage  to  the  adjacent  landowner,  and  if  it  was  intended  to 
preserve  to  the  adjacent  landowner  his  right  of  action,  the 
consequences  would  be  that  action  after  action  would  be  main- 
tainable against  the  railway  company  for  the  damage  which  the 
landowner  sustained ;  and  after  some  actions  had  been  brought, 
and  had  succeeded,  the  Court  of  Chancery  would  interfere  by 
injunction,  and  would  prevent  the  railway  being  worked — 
which,  of  course,  is  a  reductio  ad  absurdum,  and  would  defeat 
the  intention  of  the  Legislature.  I  have,  therefore,  no  hesita- 
tion in  arriving  at  the  conclusion  that  no  action  would  be 
maintainable  against  the  railway  company." 

This  permission,  of  course,  does  not  authorize  the  thing  to  be 
(1)  L.  E.  4  H.  L.  at  p.  215. 
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done  negligently  or  even  unnecessarily  to  cause  damage  to      J.  C. 
others.    Much  was  argued  by  the  learned  counsel  for  the  1901 
respondent  as  to  the  peculiar  jurisprudence  of  Quebec ;  but  in  Canadian 
truth  there  is  no  such  difference  between  the  law  of  England  ;^lway 
and  the  law  of  Quebec  in  this  respect  as  he  seemed  to  suppose. 
The  law  of  England,  equally  with  the  law  of  the  province  in 
question,  affirms  the  maxim  *'  Sic  utere  tuo  ut  alienum  non 
lasdas,"  but  the  previous  state  of  the  law,  whether  in  Quebec, 
or  France,  or  England,  cannot  render  inoperative  the  positive 
enactment  of  a  statute,  and  the  whole  case  turns,  not  upon 
what  was  the  common  law  of  either  country,  but  what  is  the 
true  construction  of  plain  words  authorizing  the  doing  of  the 
very  thing  complained  of. 

The  Legislature  is  supreme,  and  if  it  has  enacted  that  a 
thing  is  lawful,  such  a  thing  cannot  be  a  fault  or  an  actionable 
wrong.  The  thing  to  be  done  is  a  privilege  as  well  as  a  right 
and  duty,  and  it  seems  to  their  Lordships  it  comes  within  the 
express  language  of  the  Code  (art.  356). 

But  it  is  said  that  the  Dominion  Eailway  Act  itself  expressly 
maintains  the  liability  of  railway  companies  under  provincial 
law  for  damages  caused  by  their  operation,  and  s.  92  is  referred 
to.  This  may  be  disposed  of  in  a  sentence.  That  section 
refers  to  compensation  under  the  Act,  and  not  to  damages  in 
an  action  at  all,  which  is  what  the  question  is  here. 

Sect.  288  is  more  plausibly  argued  to  have  maintained  the 
liability  of  the  company,  notwithstanding  the  statutory  per- 
mission to  use  the  railway  ;  but  if  one  looks  at  the  heading 
under  which  that  section  is  placed,  and  the  great  variety  of 
provisions  which  give  ample  materials  for  the  operation  of  that 
section,  it  would  be  straining  the  words  unduly  to  give  it  a 
construction  which  would  make  it  repugnant,  and  authorize  in 
one  part  of  the  statute  what  it  made  an  actionable  wrong  in 
another.  It  would  reduce  the  legislation  to  an  absurdity,  and 
their  Lordships  are  of  opinion  that  it  cannot  be  so  construed. 

Mr.  Blake,  for  the  appellants,  having  waived  their  right  to 
recover  damages  or  costs  awarded  in  Canada  to  the  respondent, 
their  Lordships  will  humbly  advise  His  Majesty  that  the  judg- 
ment of  the  King's  Bench,  affirming  the  judgment  of  the 
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J.  c.      Superior  Court,  ought  to  be  reversed  except  as  to  costs.  In 
1901      the  exercise  of  the  discretion  expressly  reserved  to  their  Lord- 
Canadian   ships  by  the  Order  in  Council  granting  leave  to  appeal,  their 
Kmlway   Lordships  direct  the  appellants  to  pay  the  respondent's  costs  of 
this  appeal. 


V. 
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Solicitor  for  appellants  :  S.  V.  Blake, 
Solicitors  for  respondent :  Fox  d  Freece, 
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1901  '  AND 

^oTe^so.  MAN    ON    INSUEANCE  COMPANY, 
LIMITED  .  

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  HONa  KONO. 

(Appellate  Jueisdiction.) 

Adoption  of  Articles  of  Association — Begistration  of  Unsigned  Articles — 

Acquiescence. 

Althougli  a  special  resolution  is  the  statutory  raode  of  enacting  articles 
of  association,  the  adoption  thereof  by  a  company  may  be  proved  by  a  long 
course  of  acquiescence. 

The  unsigned  articles  of  a  company  incorporated  under  Hong  Kong 
Ordinance  I.  of  1865  (similar  to  the  English  Companies  Act,  1862)  were 
irregularly  registered  along  with  its  memorandum  of  association ;  but  it 
appeared  that  they  had  for  nineteen  years  been  published,  acted  on  with- 
out objection,  and  from  time  to  time  amended  and  added  to  by  special 
resolutions : — 

Held,  that  they  must  be  treated  as  valid  and  operative,  and  as  having 
been  adopted  by  the  shareholders. 

Appeal  from  an  order  of  the  Supreme  Court  (July  3,  1900) 
affirming  an  order  of  the  same  Court  in  its  original  jurisdiction 
(Feb.  26,  1900). 

The  question  raised  in  the  appeal  was  whether  the  regulations 

of  the  respondent  company  are  those  contained  in  its  articles 

of  association  as  registered  in  Hong  Kong,  or  are  those  con- 

*  Present :  Lord  Macnaghten,  Lord  Shand,  Lord  Davey,  Lord  Robertson, 
and  Lord  Lindlet. 


Bespondents. 
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tained  in  Table  A  in  the  1st  schedule  to  the  Companies      J.  0. 

Ordinance  (Hong  Kong),  No.  1  of  1865,  which,  so  far  as  is  1901 

material  to  the  appeal,  is  very  nearly  identical  with  the  nrruNG 

English  Companies  Act,  1862.  j^^^- 

The  directors  of  the  company  claimed  the  right  to  refuse  Insurance 

Company. 

certam  transfers  of  shares  to  the  appellant  under  clauses  27  and   

28  of  the  registered  articles.    They  had  no  such  right  under  ' 
Table  A. 

Both  Courts  below  held  that  the  articles  of  association  con- 
stituted the  regulations  of  the  company.  The  Chief  Justice 
was  of  opinion  that  under  s.  18  of  the  Ordinance  the  certificate 
of  incorporation  was  conclusive  as  to  the  articles  of  association 
being  the  valid  and  operative  articles  of  the  company. 
Sercombe  Smith  J.  held  that  the  certificate  was  not  con- 
clusive, that  the  Court  was  free  to  examine  whether  any 
articles  existed,  and,  it  having  been  found  that  they  were 
unsigned,  the  finding  should  be  that  they  are  not  the 
regulations  of  the  company. 

Haldane,  K.C.y  and  Kerly,  for  the  appellant,  contended  that, 
on  the  true  construction  of  s.  18  of  the  Ordinance,  the 
certificate  of  incorporation  was  not  meant  to  be  conclusive 
upon  the  question  raised.  It  was  proved  that  the  articles  had 
never  been  signed,  and  had  never  been  formally  adopted  by  the 
shareholders.  Their  registration  was,  under  the  circumstances, 
an  irregularity,  and  could  not  have  the  effect  of  imposing  a 
constitution  upon  the  company  which  it  had  never  adopted. 
By  neglecting  to  pass  articles  of  association  the  company  had 
intimated  its  intention  to  be  governed  by  Table  A,  and  that 
intention  could  not  be  overruled  by  the  registrar  registering 
without  authority  articles  which  had  never  been  signed  or 
adopted,  and  which  were,  therefore,  without  force  or  effect. 

Butcher,  K.C.,  and  J.  Austen-Cartmelly  for  the  respondents, 
were  not  heard. 

The  judgment  of  their  Lordships  was  deHvered  by  ^ 
LoED  Davey.    This  is  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  Hong  Kong  (Appellate  Jurisdiction)  dated 
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July  3,  1900,  affirming  a  judgment  of  the  same  Court  in  its 
original  jurisdiction  dated  February  26,  1900. 

The  sole  question  to  be  determined  is  whether  the  regula- 
tions of  the  respondent  company  are  those  contained  in  its 
articles  of  association  registered  in  Hong  Kong,  or  are  those 
contained  iri  Table  A  in  the  1st  schedule  to  the  Companies 
Ordinance  (Hong  Kong),  1865,  under  the  provisions  of  which 
the  company  was  incorporated  on  March  14,  1881,  as  a  com- 
pany limited  by  shares.  Sects.  6,  11,  and  14  to  18  of  the 
Ordinance  are  substantially  and  for  all  material  purposes 
identical  with  the  sections  bearing  the  same  numbers  in  the 
Companies  Act,  1862,  and  Table  A  in  the  schedule  to  the 
Ordinance  corresponds  with  Table  A  in  the  Companies  Act. 

By  s.  14  it  is  enacted  that  the  memorandum  of  association 
may,  in  the  case  of  a  company  limited  by  shares,  be  accom- 
panied when  registered  by  articles  of  association  signed  by  the 
subscribers  to  the  memorandum  of  association.  By  s.  15,  if 
the  memorandum  of  association  is  not  accompanied  by  articles, 
or  so  far  as  the  articles  do  not  exclude  the  regulations  in 
Table  A,  those  regulations  become  the  regulations  of  -  the  com- 
pany ;  and  by  s.  17  it  is  enacted  that  the  memorandum  of 
association  and  the  articles  of  association,  if  any,  shall  be 
delivered  to  the  registrar,  who  is  to  retain  and  register  the 
same. 

In  the  present  case  the  memorandum  of  association  was  duly 
signed  by  nine  persons,  and  their  signature  was  duly  attested. 
The  memorandum  was  accompanied  by  a  small  printed  book 
purporting  to  contain  Articles  of  Association  of  the  Man  On 
Insurance  Company,  Limited,"  but  these  articles  were  not 
signed.  The  registrar,  however,  registered  them  with  the 
memorandum,  and  thereupon  gave  a  certificate  of  the  incor- 
poration of  the  company.  The  articles  so  registered  have 
been  in  use  by  the  company  from  that  date  until  the  present 
time.  They  have  been  twice  amended  by  special  resolu- 
tions which  have  been  registered.  In  1885  certain  articles 
were  added,  and  the  special  resolution  was  in  the  following 
words : — 

"  That  at  the  end  of  the  articles  of  association  of  the  com- 


A.  C. 


AND  PEIVY  COUNCIL. 


235 


pany  there  be  added  to  and  incorporated  witli  the  said  articles 
the  following  regulations — that  is  to  say,"  &c. 

And  in  1894  the  resolution  was  "  that  article  72  of  the 
company's  articles  of  association  is  hereby  cancelled,  and  that 
there  should  be  substituted  therefor  the  following  regulation." 

The  present  question  has  arisen  in  this  way.  A  purchaser 
and  transferee  of  shares  in  the  company  applied  for  registra- 
tion. The  registered  articles  contain  a  power  for  the  directors 
to  prevent  and  disallow  the  sale  or  transfer  of  shares  to  a  trans- 
feree whom  they  do  not  consider  a  fit  person  to  hold  shares. 
In  exercise  of  this  power,  the  directors  refused  to  register  the 
transferee,  who  thereupon  moved  the  Court  to  have  the  register 
rectified  by  registering  him  as  the  holder  of  the  shares,  and 
raised  the  question  whether  the  directors  had  the  power  which 
they  claimed  to  reject  the  transfer.  It  was  contended  that  in 
the  circumstances  above  stated  the  regulations  contained  in 
Table  A  were  the  only  regulations  of  the  company.  The 
Chief  Justice  held  that  the  enactment  in  s.  18  of  the  Ordinance, 
making  the  certificate  of  incorporation  conclusive  evidence  that 
all  the  requisitions  of  this  Ordinance  had  been  complied  with, 
applied  to  this  case,  and  refused  the  motion.  On  appeal  the 
Chief  Justice  adhered  to  his  opinion ;  Sercombe  Smith  J. 
differed  from  him.  The  original  order  was,  therefore,  af&rmed. 
It  is  not  denied  that  if  the  company  is  governed  by  the 
registered  articles  the  directors  were  entitled  to  reject  the 
transfer.  In  Table  A,  on  the  other  hand,  there  is  no  such 
power. 

It  appears,  therefore,  that  these  articles  have  been  registered, 
and  have  been  published  and  put  forward  as  the  company's 
only  articles  of  association,  and  have  been  acted  on,  amended, 
and  added  to  by  the  shareholders  of  the  company,  and  the 
company's  business  has  been  conducted  under  the  regulations 
contained  therein  for  nineteen  years  without  any  objection, 
and  the  company  on  the  record  says  that  these  articles  are  its 
articles  of  association.  Their  Lordships  think  that  in  these 
circumstances  they  are  entitled  to  draw  the  inference  that  all 
'the  shareholders  have  accepted  and  adopted  the  articles  as  the 
valid  and  operative  articles  of  association  of  the  company. 
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J.  C.  The  articles  of  association  stand  on  a  very  different  footing 
1901  from  the  memorandum,  and  are  in  the  power  of  the  share- 
Ho  Tung  holders  themselves.  The  apparent  object  of  requiring  the 
Man  On  ^^^icles  to  be  signed  before  registration  is  to  secure  the 
:^suEANCE  adhesion  of  the  only  members  of  the  company  at  that  time  ta 
  the  regulations  contained  therein.  It  was  no  doubt  as  impera- 
tive on  the  registrar  to  require  the  articles  to  be  signed  before 
registering  them  as  it  was  to  see  that  they  complied  with  the 
other  requisitions  of  the  Ordinance,  as,  for  example,  that  they 
were  printed  and  expressed  in  paragraphs  numbered  arithme- 
tically. But  there  is  no  reason  why  the  shareholders  should 
not  adopt  them  although  irregularly  registered.  The  statutory 
mode  of  doing  so  is  by  special  resolution ;  but  this  again  is  only 
machinery  for  securing  the  assent  of  the  shareholders,  or  a- 
sufficient  majority  of  them.  In  the  Phosphate  of  Lime  Go.  v. 
Green  (1)  it  was  held  that  the  company  was  bound  by  the 
acquiescence  of  the  shareholders  in  an  act  done  by  the 
directors  in  direct  violation  of  the  articles  of  association, 
although  there  had  been  no  alteration  of  the  articles  by  a 
special  resolution.  In  commenting  on  the  cases  arising  out  of 
the  Agriculturist  Cattle  Insurance  Company  (2)  Lord  Cairns 
in  Ashhury  Bailway  Carriage  Co.  y.  Biche  (3)  says  :  ''If  they 
had  sanctioned  what  had  been  done  without  the  formality 
of  a  resolution,  it  was  quite  clear  that  that  would  have 
been  perfectly  sufficient."  He  adds  :  "So  also  in  the  case 
of  the  Phosphate  of  Lime  Co.  (1),  the  question  was  whether 
that  had  been  done  by  the  sanction  of  the  company  which 
clearly  might  have  been  done  by  a  resolution  passed  by  the 
company." 

Their  Lordships  think  that,  by  the  acquiescence  and  agree- 
ment of  the  shareholders  shewn  by  a  long  course  of  dealing, 
the  registered  articles  have  become  and  are  the  articles  of 
association  of  the  company  as  surely  as  if  they  had  been 
formally  adopted  by  special  resolution. 

(1)  (1871)  L.  E.  7  C.  P.  43.  Souldsworth  v.  Evans,  L.  E.  3  H.  L. 

(2)  Spademan   v.   Evans,   (1868)  263. 

L.  E.  3  H.  L.  171  ;  Evans  v.  (3)  (1875)  L.  E.  7  H.  L.  653,  at 
Smallcomhe,  L.  E.   3  H.  L.  249 ;     p.  675. 
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They  will,  therefore,  hunibly  advise  His  Majesty  that  the  J.  0. 
appeal  be  dismissed.    The  appellant  will  pay  the  costs  of  it.  1901 

Ho  Tung 

Solicitor  for  appellant:  G.  A.  King.  v. 

SoHcitor  for  respondents  :  Walter  F.  Ciirreij.  IxsuLnce 

Company. 


[PRIVY  COUNCIL.]  . 
HULL  ELECTEIC  COMPANY  ....    Plaintiffs;       J.  0.=* 

AND  1901 


OTTAWA   ELECTEIC    COMPANY    and^  Dec.  12,  u. 

THE  COEPOEATION  OF  THE  CITy  I  Defendants.  ^ 
OF  HUj"iL  .    .    .   )  Feb.  22, 

ON  APPEAL  FROM  THE  COURT  OP  KING'S  BENCH  FOR  LOWER 
CANADA,  PROVINCE  OF  QUEBEC. 

Powers  of  Provincial  Legislature — Quehec  Acty  58  Vict.  c.  69 — By-law  of 
Corporation  granting  Exclusive  Rights — Construction. 

Under  a  by-law  of  the  Hull  City  Council,  afterwards  declared  valid  by 
tbe  appellants'  incorporating  Act  (Quebec,  58  Vict.  c.  69),  the  appellants 
obtained  an  exclusive  right  of  establishing  a  system  of  electric  lighting  for 
a  certain  term  of  years  in  the  said  city,  and  thereupon  sued  to  revoke  a 
licence  previously  granted  by  the  city  to  the  respondents  for  a  similar 
purpose  : — 

Held,  that  the  Quebec  Act,  passed  in  favour  of  a  purely  local  undertaking, 
was  within  the  exclusive  competence  of  the  provincial  legislature,  and  none 
the  less  so  because  it  excluded  for  a  limited  time  the  competition  of  rivai 
traders : — 

Held,  also,  that  by  the  true  construction  of  the  by-law  the  city  did  not 
themselves  revoke  the  licence  to  the  respondents  under  which  they  were 
actually  supplying  electric  light  to  the  municipality  nor  give  to  the 
appellants  the  right  to  have  it  revoked,  and  that  the  respondents  were 
free  to  carry  on  their  operations  until  revocation  was  effected. 

Appeal  from  a  decree  of  the  Cornet  of  King's  Bench  (Dec.  21, 

1899)  reversing  a  decree  of  the  Superior  Court  for  the  province 

of  Quebec  (Jan.  31,  1899),  sitting  in  review  at  Montreal,  which 

had  reversed  a  decree  of  the  Superior  Court  for  the  province  of 

Quebec  district  of  Ottawa  (June  10,  1898)  dismissing  the 

*  Present:  Lord  Macnagiiten,  Lord  Davey,  Lord  Rodertsox,  Lord 
LiNDLEY,  and  Sir  Ford  North. 
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J.  C.      appellants'  action  with  costs,  and  maintaining  the  intervention 

1902      of  the  respondents,  the  corporation  of  Hull. 

Hull  The  action  was  brought  in  May,  1897,  by  the'  appellants  and 
Company  ^i^u  against  the  respondents,  the  Ottawa  Electric  Company,  for 
Ottawa  "^^  Order  to  compel  them  to  remove  all  poles,  wires,  and 

Electric    the  electrical  apparatus  occupied,  possessed,  owned,  or  used  by 

  *   them  for  the  distribution  of  electricity  or  electric  light  in  the 

city  of  Hull. 

(b)  An  order  restraining  them  from  selling  or  supplying 
electric  light  to  the  said  city,  the  inhabitants  thereof,  or  the 
industries  therein. 

(c)  $20,000  damages,  viz.,  $10,000  to  Viau  and  $10,000  to 
the  appellants. 

The  action  was  based  on  the  contention  that  the  appellants 
and  Viau  had  acquired  in  May,  1894,  and  had  since  then  had 
the  exclusive  right  to  supply  electricity  and  electric  light  in  the 
said  city. 

The  respondents,  the  Ottawa  Electric  Company,  denied  that 
the  appellants  and  Viau  had  or  were  entitled  to  the  exclusive 
rights  claimed,  or  that  they  were  infringing  any  of  the  rights  or 
privileges  of  the  appellants  or  Viau,  and  alleged  that  they  were 
only  exercising  their  strict  legal  rights  in  accordance  with  the 
resolution  of  the  town  council  of  the  city  of  Hull  passed  on 
April  4, 1887. 

The  respondents,  the  city  of  Hull,  intervened  to  dispute  the 
monopoly  claimed. 

The  transactions  from  which  the  appellants  and  respondents 
respectively  claimed  and  disputed  the  monopoly  in  suit  are  set 
out  in  the  judgment  of  their  Lordships. 

The  respondent  company  was  incorporated  under  Dominion 
statute,  57  &  58  Vict.  c.  Ill ;  the  appellant  company  under 
Quebec  statute,  58  Vict.  c.  69.  Sect.  24  of  the  latter  Act  is 
as  follows : — 

"  The  grant  to  the  said  Theophile  Viau  heretofore  made  by  the 
corporation  of  the  city  of  Hull  and  its  council  of  certain  fran- 
chises and  privileges  including,  amongst  others,  for  a  period  of 
thirty-five  years,  the  exclusive  right  and  privilege  of  constructing 
and  equipping  an  electric  railway  in  the  city  of  Hull  and  in  and 
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upon  the  streets  thereof,  and  of  making  all  erections  and  works 
necessary  for  the  same,  and  also  the  exclusive  right  and  privilege 
for  the  period  of  thirty-five  years  of  furnishing  and  supplying 
electric  light  to  the  corporation  of  the  city  of  Hull  and  to  the 
inhabitants  thereof,  and  to  all  industries  and  manufactories  that 
are  established  and  may  be  established  therein,  and  of  erecting 
such  poles,  apparatus,  appliances  and  electric  machinery  in  the 
city  of  Hull  and  the  streets  thereof  as  may  be  necessary  for 
such  purposes  and  for  the  due  development  and  distribution  of 
such  light,  and  including  the  right,  privilege  and  franchise  of 
supplying,  selling  and  leasing  such  heat  and  motive  power 
generated  by  electricity,  or  otherwise  to  the  inhabitants,  indus- 
tries, manufactories  and  dwellings  and  other  buildings  that  may 
require  the  same,  and  of  making  such  erections  and  structures 
in  the  city  of  Hull  and  in  the  streets  thereof  as  may  be  neces- 
sary for  such  purposes,  and  the  exemption  of  the  railway  and 
works,  and  all  machinery,  plant  and  other  property  movable 
and  immovable,  and  other  things  connected  therewith  or  used 
in  connection  with  the  same  from  municipal  taxes  and  rates  for 
the  period  of  fifteen  years,  and  the  by-law  containing  the  same 
and  the  provisions  thereof,  that  is  to  say,  By-law  No.  61  of 
the  corporation  of  the  city  of  Hull  and  its  council,  are  declared 
to  be  legal  and  valid,  and  the  said  franchises,  privileges,  rights 
and  exemptions  therein  contained  are  declared  legal  and  binding 
upon  the  corporation  of  the  city  of  Hull." 

The  First  Court's  decree  proceeded  on  the  ground  that,  while 
the  city  council  might  have  the  control  over  the  placing  of 
posts,  wires,  and  other  apparatus  on  its  streets  for  the  purpose 
of  supplying  electric  light,  it  had  no  power  to  prohibit  or  restrict 
the  supplying  of  electric  hght ;  that  electric  light  is  a  commer- 
cial commodity,  the  regulation  of  the  trade  in  which  is  within 
the  exclusive  competence  of  the  Parliament  of  Canada ;  and 
that  thus  the  confirming  Act  was  beyond  the  competence  of  the 
legislature  of  Quebec ;  that  the  exclusive  powers  created  by  the 
by-law  and  Act  as  to  the  use  of  the  streets  are  only  accessories 
to  the  exclusive  power  of  supplying  electric  light ;  and  that,  the 
principal  grant  being  void,  the  accessories  fall  with  it,  and  are 
also  void. 
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The  principal  reasons  of  the  judgment  in  review  were  that 
the  by-law  granted  an  exclusive  right  to  establish  a  system  of 
electric  light  and  heating  in  the  city ;  and  for  that  purpose  an 
exclusive  right  to  use  the  city  streets  for  the  placing  of  the 
necessary  posts  and  apparatus  ;  but  did  not  grant  an  exclusive 
right  to  supply  electricity;  and,  in  consequence,  other  persons 
might  furnish  such  supply,  not  using  the  streets  for  the  purposes 
of  posts  and  wires. 

It  was  considered  that  the  city  had  power  to  concede  the 
exclusive  right  above  described,  and  that  thus  no  question  of 
unconstitutionality  could  be  maintained. 

It  was  further  considered  that  the  licence  to  Ahearn  and  Soper, 
the  predecessors  of  the  respondent  company,  by  resolution  only 
and  not  under  by-law  was  in  its  essence  revocable,  and  that 
it  was  incompatible  with  the  exclusive  grant  to  Yiau ;  that  the 
effect  of  the  grant  was  to  enable  Yiau  to  insist  on  the  revo- 
cation of  the  former  licence,  without  which  result  he  could 
not  enjoy  his  exclusive  rights,  and  that  the  licence  had  been 
revoked. 

The  Court  in  effect  found  that  the  use  of  the  city  streets  for 
the  purpose  of  placing  posts,  wires  and  apparatus  was  necessary 
to  the  establishment  of  the  contemplated  system  of  lighting 
and  heating  in  the  city. 

The  Court  of  Queen's  Bench  restored  the  decree  of  the  First 
Court.  They  held  that  the  city  by-law,  in  granting  the  exclu- 
sive privilege  for  thirty-five  years  of  establishing  a  system  of 
lighting  and  heating,  had  created  a  monopoly  beyond  its  charter 
powers;  that  the  confirmatory  Act  was  ultra  vires;  that  the 
by-law,  even  if  valid,  had  not  given  the  Hull  Company  the  use 
of  the  streets ;  that  the  servitude  claimed  by  the  Hull  Company 
in  the  streets  did  not  entitle  it  to  the  removal  of  the  Ottawa? 
Company's  posts  and  wires;  and  that  the  Ottawa  Company 
had  the  right  to  place  its  posts  and  wires  on  the  streets,  in 
virtue  of  the  licence  to  Ahearn  and  Soper,  which  had  not  been 
revoked. 

Blake f  K.C.,  for  the  appellants,  contended  that  the  decree  of 
the  Eeview  Court  was  right  and  should  be  affirmed.    On  the 


A.  O. 


AND  PEIVY  COUNCIL. 


true  construction  of  the  by-law,  it  gave  to  Viau  and  the  Hull 
Company,  as  his  representatives,  the  exclusive  privilege  for 
thirty-five  years  of  using  the  city  streets  for  the  purpose  of 
therein  placing,  maintaining,  and  employing  posts,  wires,  and 
apparatus  for  the  supply  of  electric  light  and  heat  in  the  city. 
The  confirmatory  Act  interpreted  and  validated  the  by-law  in 
that  sense.  That  Act  was  within  the  competence  of  the  pro- 
vincial legislature.  The  city  in  its  intervention  did  not  plead 
that  the  by-law  or  Act  was  wholly  void,  but  only  that  it  was 
ultra  vires  so  far  as  it  created  a  monopoly.  No  exclusive  right, 
however,  was  given  to  furnish  light  or  heat  to  any  person  or 
corporation.  All  that  was  given  was  an  exclusive  right  to 
establish  a  system  of  lighting  by  electricity,  and  an  exclusive 
right  to  use  the  streets  in  a  particular  way  for  that  purpose. 
That  scheme  did  not  involve  an  exclusive  right  to  supply,  and 
was  a  purely  local  undertaking  within  the  competence  both  of 
the  local  legislature  and  the  corporation ;  even  assuming  that 
the  grant  of  an  exclusive  right  to  supply  the  corporation  with 
electric  light  and  heat  would  have  been  ultra  vires,  a  point 
which  does  not  arise.  It  is  unnecessary  for  the  appellants' 
case  to  contend  that  the  statute  enlarged  the  effect  of  the 
by-law.  The  privileges  granted  by  the  law  cannot  be  treated 
as  subordinate  to  those  granted  by  the  resolution  of  1887.  The 
latter  must  give  way.  No  time  limit  was  fixed  for  the  exercise 
of  the  rights  which  it  conferred.  It  was,  therefore,  revocable 
at  any  moment.  The  passing  of  the  Act  operated  as  a  revoca- 
tion, of  which  the  Ottawa  Company  was  bound  to  take  notice. 
Their  rights  under  the  resolution  were  incompatible  with  the 
appellants'  rights  under  the  by-law  and  Act.  It  was  contended 
that  at  the  least  the  Ottawa  Company  should  be  restrained 
from  using  or  maintaining  for  the  purpose  of  supplying  electric 
light  or  heat  the  posts  and  wires  placed  in  the  city  streets — 
more  especially  the  posts  and  wires  which  were  placed,  and  the 
supply  which  had  been  extended,  after  the  creation  of  the  rights 
of  Viau,  or  after  the  date  at  which  the  licence  of  1887  should 
be  deemed  to  have  been  revoked. 

Haldane,  K.G.,  L.  N.  GhamjpagnCy  K.C.,  and  Lochnis, 
for  the  respondents,  the  City  of  Hull  Corporation,  contended 
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that  the  judgment  appealed  from  was  right.  The  main  question 
at  issue  was  as  to  the  due  construction  of  the  by-law  and 
statute.  The  corporation  had  never  revoked  the  resolution  of 
1887,  under  which  the  Ottawa  Electric  Company  had  acted  and 
claimed  until  revocation  to  act.  The  by-law  and  statute  did 
not  derogate  from  that  right,  and  were  not  intended  to  do  so. 
They  did  not  intend  to  exclude  the  exercise  of  the  rights  of  the 
company  granted  by  the  resolution  and  acquired  by  them  from 
Ahearn  and  Soper.  They  did  not  purport  to  grant  to  the  appel- 
lants an  exclusive  use  of  the  streets  of  the  city.  All  that  the 
by-law  purported  to  give  was  an  exclusive  privilege  of  estab- 
lishing a  system  of  lighting  by  electricity,  natural  gas,  or 
otherwise.  That  privilege  might  be  used  or  neglected.  No 
obligation  was  imposed  on  the  appellants  to  establish  such  a 
system  or  to  find  any  capital  for  that  purpose.  If  the  statute 
in  terms  gave  more,  it  was  controlled  by  the  preamble,  which 
limited  its  operation  to  confirming  what  had  been  done  by  the 
corporation.  The  only  claim  which  the  appellants  might  have 
to  an  exclusive  use  of  the  streets  would  be  for  the  purposes  of 
an  electric  tramway.  The  monopoly  claimed  by  the  appellants 
must  result  from  a  strict  construction  of  the  by-law,  and  cannot 
be  created  by  inference. 

Belcourt,  K.G.  {HaldanCy  K.C.y  with  him),  for  the  Ottawa 
Electric  Light  Company,  also  contended  that  the  effect  of  the 
by-law  and  Act  was  only  to  grant  to  the  appellants  such  rights 
as  the  corporation  possessed  and  could  grant,  and  to  except 
from  the  grant  the  rights  and  franchises  previously  granted  to 
the  predecessors  of  the  company.  There  was  no  intention  to 
impair  those  rights,  according  to  any  reasonable  construction 
of  the  by-law.  The  right  given  was  an  exclusive  privilege  to 
estabHsh  a  system  of  hghting  by  electricity ;  that  is,  that  if  the 
appellants  acted  upon  it  and  established  such  a  system,  no 
future  competitor  would  be  authorized  to  interfere  with  them. 
But  it  was  not  a  necessary  or  a  reasonable  construction  that  an 
existing  system,  of  which  they  had  notice  that  it  was  in  full 
operation,  and  of  the  cancelment  of  which  nothing  was  said, 
should  be  forthwith  abolished,  to  the  injury  of  the  public  as 
well  as  the  company.    An  exclusive  privilege  to  establish  a 
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system  hereafter  is  quite  consistent  with  the  respondents'  con- 
tinuing to  work  the  system  which  they  had  already  estabhshed 
and  which  had  been  in  operation  for  several  years.  That 
construction  of  the  by-law  is  to  be  preferred  which  will  protect 
the  existing  rights  and  position  of  these  respondents  in  the 
absence  of  a  clear  intention  that  they  should  be  revoked  or 
destroyed.  Even  if  the  use  of  the  streets  was  given  to  the 
appellants,  it  was  not  an  exclusive  use,  but  one  concurrent 
with  the  respondents'  user  of  them:  see  Hill  v.  Tupper.  (1) 
[Blake,  E.G.,  referred  to  Nuttall  v.  BraceivelL  (2)]  The 
respondent  company  was  incorporated  by  Dominion  Act, 
57  &  58  Vict.  c.  Ill,  and  its  property,  business,  and  franchises 
became  vested  in  it.  It  thereupon  took  over  its  system  of 
electric  lighting,  and  has  ever  since  operated  the  same,  with 
the  consent,  authority,  and  co-operation  of  the  city.  With 
regard  to  the  effect  of  this  Act  and  the  permanent,  irrevocable 
nature  of  the  privilege  granted  to  the  respondents,  see  La 
Compagnie  pour  V  Eclair  age  au  Gaz  de  St.  Hyacinthe  v.  La 
Compagnie  des  Pouvoirs  Hydrauliques  de  St.  Hyamithe  (3) ; 
Liggins  v.  Inge  (4) ;  Winter  v.  Brochwell  (5) ;  Morgan  v. 
Lailey  (6);  Hardcastle  on  Statutory  Law,  pp.  275,  276; 
Bernardin  v.  Municipality  of  North  Dufferin.  (7)  Unless  the 
power  to  revoke  the  franchise  or  licence  is  reserved,  such 
licence  or  franchise  cannot  be  revoked,  especially  if  a  large 
outlay  has  been  made  to  the  knowledge  and  with  the  consent 
of  the  city  on  the  faith  of  its  continuance.  And  in  any  view  a 
revocation  has  not  been  expressly  made ;  what  is  relied  upon  is 
an  implied  delegation  of  the  power  to  revoke,  and  an  implied 
exercise  by  the  appellants  of  a  power  so  delegated. 
Blahe,  E.G.,  repHed. 

The  judgment  of  their  Lordships  was  deHvered  by 
LoED  Macnaghten.    In  March,  1887,  Ahearn  and  Soper 
applied  to  the  mayor  and  aldermen  of  the  city  of  Hull,  stating 
that  they  had  organised  a  company  for  the  purpose  of  supplying 

(1)  (1863)  2  H.  &  C.  121.  (4)  (1831)  7  Bmg.682;  33  K.R.G15. 

(2)  (1866)  L.  R.  2  Ex.  6.  (5)  (1807)  8  East,  308 ;  9  R.  R.  454. 

(3)  (1895)  25  Sup.  Ct.  Can.  168.  (6)  (1874)  33  Q.  B.  (Can.)  369. 

(7)  (1891)  19  Sup.  Ct.  581. 
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the  city  with  electric  light,  and  asking  for  permission  to  erect 
their  poles  in  the  streets.  On  April  4,  1887,  the  city  council 
passed  the  following  resolution :  That  the  petition  of  Mr. 
Ahearn  and  Mr.  Soper  asking  that  they  be  permitted  to  erect 
within  the  limits  of  the  city  poles,  for  the  establishment  of 
their  system  of  electric  light  be  granted  under  such  restrictions 
and  regulations  as  are  observed  in  Ottawa  and  subject  to  the 
instructions  of  the  committee  on  streets  and  improvements  as 
to  the  places  where  these  poles  shall  be  erected."  The  com- 
pany on  whose  behalf  Ahearn  and  Soper  were  acting  was  the 
Chaudiere  Electric  Light  and  Power  Company,  Limited. 
They  transferred  their  rights  and  assets  to  the  respondents, 
the  Ottawa  Electric  Company,  hereinafter  called  the  Ottawa 
Company. 

Under  the  permission  Igranted  by  the  foregoing  resolution 
the  Chaudiere  Company  established  a  system  of  electric  lighting 
in  the  city  of  Hull.  It  was  continued  and  extended  by  the 
Ottawa  Company,  and  is  still  in  operation. 

In  1894  one  Viau,  described  as  a  contractor,  presented  a 
petition  to  the  city  council  setting  forth  the  importance  of 
establishing  a  line  of  electric  cars  connecting  the  city  with 
certain  neighbouring  places,  and  also  the  advantage  of  estab- 
lishing a  system  of  lighting  and  heating  for  the  city  by 
electricity,  natural  gas,  or  otherwise,  and  praying  for  special 
privileges  in  the  shape  of  exclusive  rights  for  a  certain  term 
of  years,  and  a  temporary  exemption  from  taxes  in  order  to 
enable  him  to  carry  out  his  enterprise. 

On  May  7,  1894,  the  city  council,  under  its  corporate  seal, 
passed  a  by-law,  known  as  By-law  No.  61,  in  reference  to 
Viau's  scheme. 

Under  the  1st  and  2nd  paragraphs  of  this  by-law  Viau 
obtained  an  exclusive  privilege  of  constructing  and  maintaining 
a  railway  worked  by  electricity  or  any  other  motive  power, 
except  steam  or  horse  power,  connecting  the  city  with  certain 
neighbouring  places,  and  passing  over  one  or  more  of  the 
city  streets. 

Paragraphs  3  and  4  were  in  the  following  terms : — 

^'3.  From  the  date  of  the  publication  of  the  present  by-law 
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the  said  Theophilus  Viau,  whether  personally  or  with  other 
persons  with  whom  he  shall  think  fit  to  associate  himself  and 
his  or  their  heirs  or  legal  representative,  shall  have  an  exclusive 
privilege  during  35  years  to  establish  in  the  city  of  Hull  a 
system  of  hghting  and  heating  by  electricity  or  by  natural  gas 
or  otherwise. 

"  4,  The  city  of  Hull  by  the  present  by-law  grants  to  the 
said  Viau  individually,  or  through  the  society  or  company 
which  he  may  think  fit  to  form  later,  the  exclusive  rights 
mentioned  in  paragraphs  1  and  3  such  as  it  possesses  and  as 
it  has  the  right  to  grant  this  day." 

Then  followed  among  other  provisions  a  provision  to  the 
effect  that,  in  case  the  proposed  works  were  not  commenced 
within  two  years  from  the  date  of  the  publication  of  the  by-law, 
the  concession  should  become  null  and  void. 

The  Hull  Electric  Company,  hereinafter  called  the  Hull 
Company,  was  promoted  for  the  purpose  of  working  Viau's 
concession.  It  was  incorporated  by  an  Act  of  the  Legislature 
of  Quebec,  58  Vict.  c.  69,  passed  on  January  12,  1895.  By 
this  Act,  By-law  No.  61  and  the  provisions  thereof  were 
declared  to  be  legal  and  valid,  and  the  franchises,  privileges, 
rights,  and  exemptions  therein  contained  were  declared  legal 
and  binding  upon  the  corporation  of  the  city  of  Hull. 

After  some  delay,  but  within  the  time  limited  by  the  by-law, 
the  Hull  Company  commenced  their  works.  They  proceeded 
to  construct  the  proposed  railway,  and  also  established  a 
system  of  lighting  by  electricity  in  competition  with  the  Ottawa 
Company. 

The  Hull  Company,  finding  that  the  operations  of  the 
Ottawa  Company  interfered  with  their  profits,  issued  a  written 
protest  dated  March  17,  1897,  and  thereby  required  the  Ottawa 
Company  to  remove  their  appliances  and  to  desist  from 
supplying  electric  hght  by  means  of  their  system.  The 
protest  proved  ineffectual,  and  on  May  10,  1897,  the  Hull 
Company  commenced  the  action  which  has  led  to  this  appeal. 

This  action,  in  which  the  city  of  Hull  intervened  with  the 
view  of  supporting  the  Ottawa  Company,  was  tried  before  the 
Superior  Court.    The  trial  judge,  Lavergnc  J.,  dismissed  the 
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action  with  costs,  holding  the  by-law  bad  and  the  Quebec  Act 
void  on  the  ground  that  electric  light  is  a  commercial  com- 
modity, and  that  therefore  the  regulation  of  trade  in  it  falls 
within  the  exclusive  competence  of  the  Parliament  of  Canada. 

The  Superior  Court,  sitting  in  review,  reversed  this  judg- 
ment, and  ordered  the  Ottawa  Company  to  remove  their  posts 
and  wires,  and  to  pay  $200  as  damages  accrued  during  the 
period  which  elapsed  between  the  date  of  the  protest  to  the 
institution  of  the  action.  They  held  that  the  city  had  power 
to  grant  Yiau's  concession!;  that  the?by-law  properly  construed 
was  not  invalid ;  and  that  the  Quebec  Act  was  not  uncon- 
stitutional. They  further  held  that  the  licence  to  Ahearn  and 
Soper  was  revocable;  that  it  was  incompatible  with  the 
exclusive  grant  to  Viau ;  that  the  effect  of  that  grant  was  to 
enable  Viau  to  insist  on  the  revocation  of  the  former  licence, 
and  that  the  licence  had  in  fact  been  revoked  either  by  the 
Quebec  Act,  or  at  latest  by  the  protest  of  March  17,  1897. 

The  Court  of  Queen's  Bench  on  December  31, 1899,  reversed 
the  judgment  of  the  Court  of  Eeview,  and  restored  the  judg- 
ment of  the  Superior  Court.  The  judgment  in  the  Queen's 
Bench  was  given  by  Lacoste  C.J.  The  decision  was  rested  on 
two  grounds.  In  the  first  place,  agreeing  with  the  Superior 
Court,  the  Court  of  Queen's  Bench  held  the  by-law  bad  and 
the  Quebec  Act  unconstitutional.  In  the  second  place,  the 
Court  considered  that  the  licence  granted  to  Ahearn  and  Soper 
did  not  require  the  formality  of  a  by-law,  and  that  the  resolu- 
tion of  April  4,  1887,  was  valid  for  the  purpose  in  view.  They 
doubted  whether  such  a  licence  was  revocable,  at  all  events 
without  compensation.  They  thought  that  at  any  rate  an 
express  revocation  was  necessary.  The  city  had  not  in  their 
view  delegated  to  the  Hull  Company  any  power  of  revocation. 
Their  conclusion,  therefore,  was  that  the  Hull  Company  could 
not  prevent  the  Ottawa  Company  from  supplying  electric 
light,  or  using  for  that  purpose  the  posts  and  wires  which  it 
had  placed  in  the  streets  of  Hull  under  the  permission  accorded 
by  the  resolution  of  April,  1887. 

The  first  ground  on  which  the  Chief  Justice  bases  his 
decision  may  be  laid  aside.    It  was  abandoned  at  the  bar  by 
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the  leading  counsel  for  the  respondent.  It  is  obviously  unten- 
able. The  scheme  in  favour  of  which  By-law  No.  61  was 
passed  was  a  purely  local  undertaking.  As  such  it  came  within 
the  exclusive  jurisdiction  of  the  provincial  legislature,  and  not 
the  less  so  because  in  such  cases  it  is  usual  and  probably 
essential  for  the  success  of  the  undertaking  to  exclude  for  a 
limited  time  the  competition  of  rival  traders. 

Nor  is  there  any  difficulty  with  respect  to  the  resolution  of 
April,  1887.  Ahearn  and  Soper  asked  for  nothing  more  than 
a  permission  in  its  nature  revocable.  Nothing  more  was  given 
to  them.  There  seems  to  be  no  reason  why  such  a  permission 
should  not  be  granted  by  a  simple  resolution  and  recalled  in  a 
similar  manner. 

The  real  difficulty  of  the  case  lies  in  determining  the  true 
meaning  and  effect  of  By-law  No.  61.  In  approaching  the 
question  it  must  be  borne  in  mind  that  at  the  time  when  that 
by-law  was  passed  the  Ottawa  Company  had,  in  accordance 
with  the  resolution  of  April,  1887,  and  by  the  express  permis- 
sion of  the  council,  established  a  system  of  electric  lighting  in 
the  city  of  Hull,  and  that  they  were  actually  supplying  the 
municipahty  with  electric  light  under  a  contract  which  was 
only  terminable  by  a  notice  to  be  given  on  a  distant  day  in  the 
current  year,  and  which  if  not  so  terminated  would  run  on 
from  year  to  year  until  terminated  by  a  like  notice  on  the  same 
day  in  some  following  year.  Viau,  of  course,  was  quite  aware 
of  the  position  of  the  Ottawa  Company.  Indeed,  it  is  not 
disputed  that  paragraph  4  of  the  by-law  was  intended  to  place 
on  record  the  fact  that  the  Ottawa  Company  had  at  the  time  a 
system  of  electric  lighting  in  operation  in  the  city.  At  first 
sight,  no  doubt,  the  grant  to  one  person,  or  to  one  body  of 
persons,  of  the  exclusive  right  to  establish  a  system  of  electric 
lighting  within  a  particular  area  seems  hardly  consistent  with 
the  continuance  within  the  same  area  of  a  similar  system  of 
lighting  in  the  hands  of  another  body  carrying  on  operations 
under  a  revocable  licence  from  the  very  same  grantors.  But 
the  two  things  are  not  incompatible.  Now,  it  seems  quite 
clear  that  it  was  not  intended  that  the  licence  granted  by  the 
resolution  of  1887  should  be  revoked  off-hand  by  the  by-law 
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itself.  An  immediate  revocation  would  have  exposed  th© 
municipality  to  a  serious  liability  for  breach  of  contract ;  and 
it  v^ould  have  caused  no  little  inconvenience  to  the  muni- 
cipality and  the  private  customers  of  the  Ottawa  Company. 
There  was  no  other  source  of  supply  available  ;  there  was 
no  immediate  prospect  of  obtaining  a  supply  through  Viau's 
scheme.  Moreover,  it  is  to  be  observed  that  the  by-law 
itself  provided  that  in  the  event  of  the  proposed  works  not 
being  commenced  within  two  years  the  concession  should  drop, 
and,  even  if  the  works  were  commenced  within  the  prescribed 
period,  it  would  not  follow  that  Yiau's  system  of  electric 
lighting  would  ever  be  established.  Viau  and  his  associates 
might  find  it  more  to  their  advantage  to  confine  their  operations 
to  the  electric  railway.  Then  if  the  by-law  did  not  of  itself 
revoke  the  licence  of  1887,  when  and  under  what  circumstances 
was  revocation  to  take  place?  The  by-law  is  silent  on  the 
point.  There  are  only  two  alternatives.  Either  the  power  ol 
revocation  remained  in  the  hands  of  the  council,  or  it  passed  to 
Viau  and  his  associates.  It  certainly  was  not  given  to  them 
expressly.  "Was  it  given  to  them  by  necessary  implication  ? 
Even  assuming  that  the  licence  of  1887  was  to  continue  unre- 
voked, By-law  No.  61  was  anything  but  a  prudent  or  business- 
like arrangement.  Viau  was  not  a  man  of  substance.  He  had 
not  the  control  of  any  water-power.  He  had  no  one  at  his 
back.  Apparently  he  was  without  any  means  of  carrying  his. 
scheme  into  effect  except  what  he  could  get  by  pledging  the 
concession.  For  the  concession  itself  he  paid  nothing.  By 
accepting  it  he  came  under  no  obligation  to  do  anything  of  any 
sort  or  kind.  He  gave  no  security  to  the  council.  He  was. 
not  bound  to  supply  electric  light  to  the  city  or  to  those  of  the. 
inhabitants  who  might  require  it.  Nor  was  he  placed  under 
any  restriction  as  to  the  amount  of  the  charges  which  he  and 
his  associates  might  make.  He  and  they  were  left  at  liberty  to 
charge  as  much  as  they  pleased  or  as  much  as  they  could  get, 
and  they  were  left  at  liberty  to  grant  or  withhold  the  supply  at 
their  pleasure.  In  these  circumstances,  the  claim  of  the  appel- 
lant company  that  no  other  person  or  body  of  persons  shall 
supply  electric  lighting  to  the  city  during  the  period  of  their 
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concession  is  not  one  that  commends  itself  to  favourable  con- 
sideration. It  seems  to  their  Lordships  that  it  would  have 
been  an  act  of  incredible  folly  on  the  part  of  the  council  to  give 
Yiau  and  his  associates  the  right  to  terminate  the  licence  of 
the  Ottawa  Company  at  their  will  and  pleasure.  Unless  the 
by-law  admitted  of  no  other  construction,  their  Lordships 
would  certainly  hesitate  to  come  to  the  conclusion  that  the 
council  of  the  city  of  Hull  had  so  utterly  neglected  their  duty. 
Their  Lordships,  however,  agree  with  the  Court  of  Queen's 
Bench  in  thinking  that  the  by-law  admits  of  a  more  reasonable 
construction.  Their  Lordships  think  that  the  real  meaning  of 
the  transaction  was  this  :  The  city  of  Hull  granted  to  Viau  an 
exclusive  right  of  establishing  a  system  of  electric  lighting  for  a 
certain  term  of  years — that  is  to  say,  by  their  grant  to  him 
they  bound  themselves  during  that  period  not  to  grant  such  a 
right  to  anybody  else ;  but  at  the  same  time  they  said  to  Viau, 
"  You  must  remember  that  we  have  granted  permission  to  the 
Ottawa  Company  to  establish  a  system  of  electric  lighting  in 
the  city  of  Hull,  and  that  system  is  now  in  operation — we  bind 
ourselves  not  to  convert  that  permission  into  a  right,  but  we 
do  not  bind  ourselves  to  revoke  that  permission  at  your  bidding. 
We  keep  the  power  of  revocation  in  our  own  hands."  Possibly 
the  consideration  that  the  Ottawa  Company  was  to  be  left  to 
carry  on  its  operations  in  Hull  until  the  council  saw  fit  to 
revoke  its  licence  may  account  for  the  singular  fact  that  in 
passing  By-law  No.  61  the  council  did  not  think  it  necessary 
either  to  impose  on  Viau  and  his  associates  any  obligation  to 
furnish  a  supply  of  electric  light  to  the  municipality  or  to  those 
of  the  inhabitants  who  might  require  it,  or  to  place  any  restriction 
upon  the  charges  which  Viau  and  his  associates  might  demand. 

In  the  result,  therefore,  their  Lordships  agree  in  substance 
with  the  second  ground  of  the  decision  of  the  Court  of  Queen's 
Bench,  and  they  will  humbly  advise  His  Majesty  that  this 
appeal  ought  to  be  dismissed. 

The  appellants  will  pay  the  costs  of  the  appeal. 
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Solicitors  for  appellants  :  Norton,  Bose,  Norton  Co. 
Solicitors  for  both'  respondents  :  Harrison  dc  Powell. 
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ON  APPEAL  FKOM  THE  COURT  OF  GENERAL  GAOL  DELIVERY 
OF  THE  ISLE  OF  MAN. 

Conviction  set  aside — No  evidence  of  Fraudulent  Appropriation — Liabilit'y 

of  Bank  Director. 

Conviction  of  fraudulently  appropriating  the  moneys  of  a  bank  set 
aside,  it  appearing  tliat  there  was  no  evidence  of  the  convict  director, 
who  had  overdrawn  on  a  so-called  trust  account  irregularly  opened  in 
his  name,  having  misappropriated  any  one  draft  to  his  own  use  in  fraud 
(within  the  meaning  of  the  Act)  of  the  bank's  right  to  have  the  money. 

Appeal  from  a  conviction  by  the  above  Court  (Nov.  19, 1900) 
on  an  indictment  charging  the  appellant  with  unlawfully  and 
fraudulently  taking  and  applying  to  his  own  use  and  benefit 
moneys  and  securities  belonging  to  the  Dumbell's  Banking 
Company,  Limited,  of  which  he  was  a  director,  and  against 
the  sentence  of  five  years'  penal  servitude  passed  upon  such 
conviction  by  the  said  Court.  That  charge  was  made  under 
s.  218  of  a  statute  of  the  Isle  of  Man  Legislature,  which  section 
is  as  follows : — 

"Whosoever  being  a  director  member  or  public  officer  of 
any  body  corporate  or  public  company  shall  fraudulently  take 
or  apply  for  his  own  use  or  benefit  or  for  any  use  or  purposes 
other  than  the  use  or  purposes  of  such  body  corporate  or 
public  company  any  of  the  property  of  such  body  corporate  or 
public  company  shall  be  guilty  of  a  misdemeanour  and  being 
convicted  thereof  shall' be  liable  at  the  discretion  of  the  Court 
to  any  of  the  punishments  which  the  Court  may  award  as 
hereinbefore  last  mentioned." 

The  charge  related  to  sums  drawn  upon  an  account  called 

*  Present:  The  Lord  Chancellor,  Lord  Ashbourne,  Lord  Macnaghten, 
Lord  Shand,  Lord  Davey,  and  Lord  Lindley. 
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the  "  C.  B.  Nelson  Trust  Account "  between  April  5,  1887,  and      J.  0. 
August  7,  1892.    It  appeared  that  the  cheques  were  openly  1902 
drawn  at  the  head  office  at  Douglas  upon  this  account.    The  Nelson 
account  was  open  to  inspection  of  the  bank  officials,  and  was  -^^^ 

returned  amongst  other  accounts,  weekly  or  monthly,  to  the   

head  office  in  Douglas;  and  in  the  returns  the  name  of  the 
account  and  its  total  amount  of  indebtedness  were  set  forth. 

The  overdraft  on  this  account  was  for  the  purpose  of  the 
purchase  of  Allsopp's  Brewery  shares;  and  on  each  occasion 
of  the  resale  of  these  shares  the  amount  was  placed  to  the 
credit  of  the  account,  and  up  to  December,  1892,  moneys  were 
paid  into  and  out  of  this  account. 

The  appellant  at  the  trial  put  in,  and  proved,  a  statement 
shewing  his  financial  position  on  December  31,  1893  (more 
than  sixteen  months  after  the  drawing  of  the  last  cheque  set 
out  in  the  indictment  upon  which  he  was  convicted),  by  which 
it  appears  that  at  that  time  the  appellant's  assets  exceeded  his 
total  habihties  by  the  sum  of  19,123Z. 

Thereupon  Deemster  Shee  remarked,  "  I  don't  see  the 
materiality  of  all  this.  It  does  not  matter  what  wealth  a  man 
has  if  he  illegally  uses  the  money  of  the  bank."  In  summing 
up  he  said :  "  Nelson  made  a  strong  point :  how  could  he 
have  been  fraudulent  when  he  took  these  overdrafts ;  he  was 
solvent.  If  the  jury  thought  it  a  satisfactory  answer  that  it 
was  not  fraudulent  it  was  their  duty  to  say  so,  and  he  was 
entitled  to  a  verdict  of  *Not  guilty.'  But  that  was  a  dangerous 
doctrine.  Supposing  these  securities  had  been  deposited  with 
the  bank  the  argument  would  have  been  stronger.  It  was  a 
dangerous  doctrine  to  allow  one  director  to  do  what  another 
director  could  not;  even  though  he  thought  himself  solvent 
though  he  was  not." 

The  jury,  after  being  absent  for  six  hours,  informed  the 
Court  they  were  divided  and  unable  to  come  to  a  verdict.  The 
foreman  said,  "We  differ  on  what  in  this  case  constitutes 
fraud  within  the  meaning  of  the  law.  Some  of  the  jurors  are 
of  opinion  the  defendants  were  solvent  at  the  time  of  incurring 
the  liabilities,  and  therefore  not  guilty  of  fraud."  Deemster 
Shee  thereupon  said,  "Is  that  the  only  difficulty  you  have?" 
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J-C.  and  the  foreman  replied,  "I  think  so,  practically."  Where- 
1902  upon  the  Deemster  gave  the  following  ruling : — • 
Nelson  Deemster  Shee :  *'  "Well,  solvency  alone  would  not  be  suffi- 
jj^x  cient  evidence  they  were  not  guilty.  It  might  be  a  matter  for 
you  to  consider,  but  in  my  opinion  solvency  alone  would  not 
be  evidence  they  were  not  guilty  of  fraud.  It  is  an  element  for 
you  to  consider  whether  there  was  fraud.  You  have  to  consider 
the  whole  of  the  circumstances  in  the  case :  the  date  of  the 
account ;  the  fact  that  there  were  other  overdrafts  of  the 
defendants ;  the  size  of  the  overdrafts ;  the  way  in  which 
they  were  kept ;  and  the  account  the  prisoners  have  given  of 
how  they  embarked  in  these  transactions.  All  the  circum- 
stances in  the  case  have  to  be  taken  into  your  consideration. 
To  say,  simply  because  one  of  the  defendants  was  solvent,  that 
therefore  he  could  not  be  guilty  of  fraud  would  not  be  right. 
You  must  consider  about  the  circumstances ;  and,  considering 
the  importance  of  the  case,  I  should  advise  his  Excellency  to 
ask  you  to  retire  to  consider  your  verdict  again." 

Finally  a  verdict  was  returned,  "  Guilty  on  the  Nelson  Trust 
Account  only,"  with  a  recommendation  to  mercy. 

Lawson  WaltonfK.C,  Q>ndL  Muir  Mackenzie,  for  the  appellant, 
contended  that  there  was  no  evidence  that  in  obtaining  the 
overdraft  in  question  he  had  any  fraudulent  intention.  It 
was  obtained  in  the  same  manner  as  his  overdraft  on  his 
private  account,  in  reference  to  which  he  had  not  been  indicted. 
The  prosecution  was  in  fact  a  substitution  for  civil  proceedings. 
On  an  analysis  of  the  account  it  appeared  that  the  1594^.  com- 
prised in  the  first  six  counts  drawn  in  April,  1887,  was  repaid 
by  June,  1887,  by  credit  payments  amounting  to  3899/.,  and 
that  on  the  30th  June,  allowing  for  further  debits,  the  over- 
draft was  reduced  to  373L  Similarly  as  regards  the  amounts 
comprised  in  seventh  .to  tenth  counts  and  drawn  out  in 
July  and  August,  1887,  they  were  materially  reduced  by  large 
credit  payments  during  the  second  half  of  1887  and  the  first 
half  of  1888.  The  purchases  of  AUsopp's  shares  were  effected 
on  a  joint  account  on  behalf  of  the  appellant  and  two  other 
solvent  CO- adventurers.    The  evidence  established  that  the 
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appellant,  at  the  time  of  borrowing  the  sums  mentioned  in      J.  C. 
the  indictment,  was  solvent  and  able  to  repay.    At  the  trial  1902 
he  was  seriously  prejudiced  by  the  misdirection  of  the  Deemster,  nelsox 
indicating  as  it  did  a  misapprehension  of  the  legal  nature  of  j>^-^ 

■the  charge  and  a  confusion  between  the  civil  and  criminal   

liabilities  of  a  director.  The  case  was  allowed  to  go  to  the 
jury  in  view  of  the  total  absence  of  evidence  of  either  conceal- 
ment or  intention  to  defraud,  or  of  knowledge  on  the  appel- 
lant's part  of  inability  to  repay  what  he  had  borrowed.  No 
evidence  can  be  referred  to  as  shewing  that  any  one  of  the  drafts 
making  up  the  overdraft  had  been  fraudulently  obtained ;  or 
that  the  appellant  had  any  reason  to  believe  at  the  time  he 
obtained  them  that  he  could  not  repay,  or  that  he  did  not 
intend  to  repay,  them. 

Bing  {Attorney -General  for  the  Isle  of  Man),  and  C.  W. 
Matthews,  for  the  respondent,  contended  that  there  was  ample 
evidence,  and  it  was  not  denied  by  the  appellant,  that  he  had 
taken  the  sums  of  money  comprised  in  the  indictment  and 
applied  them  to  his  own  use  and  profit.  The  question  whether 
he  took  them  and  applied  them  fraudulently  was  essentially 
one  for  the  jury  on  the  evidence  placed  before  them,  including 
that  of  the  appellant,  and  therefore  their  finding  should  not  be 
disturbed.  The  whole  of  the  facts  were  left  to  the  jury,  and 
they  were  directed  to  consider  whether  the  taking  was  fraudu- 
lent or  otherwise ;  and  as  a  proof  that  the  jury  followed  this 
direction  and  properly  applied  their  minds  to  the  case,  it  was 
pointed  out  that  they  convicted  on  ten  counts  and  acquitted  on 
sixteen.  The  evidence  of  fraudulent  taking  consisted  of  these 
facts :  first,  the  amounts  were  withdrawn  by  the  appellant 
without  depositing  any  security  until  as  late  as  August,  1899, 
when  he  gave  a  charge  upon  his  property,  without  the  consent 
or  knowledge  of  any  of  the  other  directors,  and  in  contraven- 
tion of  the  articles  of  association,  Nos.  6  and  89  (9),  which 
provided  for  the  consent  in  writing  of  the  board  and  deprived 
the  appellant  of  any  vote  in  reference  to  this  transaction,  and 
there  was  no  entry  in  the  minute  book  of  the  bank  in  relation 
to  the  said  account.  The  account  w^as  wrongly  described  as  a 
trust  account  when  it  was  in  no  sense  an  account  connected 
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J.  0.      with  any  trust.    It  was  opened  for  the  purely  speculative 
1902      purposes  of  the  three  persons  immediately  concerned,  namely, 
Nelson     a  speculation  m  Allsopp's  shares  in  which  the  bank  had  no 
Rex       interest.   The  names  of  the  two  latter  persons  were  suppressed 

  in  the  bank  books.    All  the  cheques  drawn  on  the  account 

were  signed  by  the  appellant  at  the  head  of&ce  in  Douglas, 
where  the  bank  books  were  audited.  But  the  account  itself 
was  kept  at  a  branch  in  Eamsey,  where  there  was  no  audit. 
The  appellant's  counsel  at  the  trial  did  not  object  that  there 
was  no  case  to  go  to  the  jury,  and  confined  himself  to  the 
contention  that  there  was  no  sufficient  evidence  of  fraudulent 
intention  at  the  date  of  the  different  operations  on  the  account. 
The  Deemster's  summing-up  left  this  issue  to  the  jury  without 
any  objection  from  the  appellant's  counsel. 
Mackenzie  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

The  Loed  Chancellok.  This  was  a  charge  against  the 
defendant  of  having  fraudulently  appropriated  to  his  own  use 
money  of  the  Dumbell's  Banking  Company.  Their  Lordships 
are  of  opinion  that  there  Was  no  sufficient  legal  evidence 
against  the  defendant  of  that  offence,  and  under  those  circum- 
stances their  Lordships  will  recommend  that  this  part  of  the 
conviction,  the  only  one  on  which  leave  to  appeal  has  been 
given,  should  be  set  aside. 

It  is  impossible  not  to  notice  that  the  mode  in  which  the 
question  has  been  propounded  from  time  to  time,  both  by 
counsel  and,  one  regrets  to  say,  also  by  the  learned  Deemster 
himself  who  presided,  confuses  what  is  the  nature  of  the 
charge  made  with  the  general  charge  of  irregularity  in 
the  conduct  of  the  proceedings  of  the  bank.  That  is  not 
the  criminal  charge  which  was  preferred  by  the  indictment, 
and  which  ought  to  have  been  found  by  the  jury.  The  charge 
was  of  fraudulently  appropriating  money  of  the  bank. 

The  facts  sufficiently  shew  that  for  a  period  of  some  years, 
beginning  at  all  events  as  early  as  1887,  and  going  down  to 
1893,  the  person  convicted  was  in  the  habit  of  drawing  partly 
upon  his  own  private  account  and  partly  on  an  account  which 
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was  called  a  trust  account,  but  still  in  his  name,  and  that  from      J-  0. 
time  to  time  that  account  was  operated  upon  in  the  ordinary  1902 
and  natural  way  in  which  the  account  of  a  customer  of  a  bank  Nelson 
is  treated.    Money  was  paid  in  and  money  was  paid  out,  at  j^^x. 
one  time  a  very  large  overdraft,  and  at  another  time  that  over-  ~^ 
draft  reduced  to  an  amount  of  something  like  300Z.  or  400^., 
down  to  the  period  of  two  or  three  years  after  the  trust  account 
had  first  begun.    Then  it  is  suggested  that  after  a  period  of 
six  years  altogether  has  elapsed  it  is  possible  to  pick  out  some 
of  the  earlier  drafts  that  have  been  made  under  the  circum- 
stances, and  treat  a  particular  draft  as  having  been  itself  an 
offence — that  is  to  say,  a  misappropriation  of  the  money  of 
the  bank  to  the  use  and  purposes  of  the  person  who  drew  it. 
The  real  truth  is  that,  if  what  is  suggested  as  the  offence  had 
been  committed,  every  cheque  was  itself  a  theft.    I  use  the 
phrase  compendiously,  because,  although  it  is  not  stealing  in 
the  language  of  the  statute,  the  elements  of  stealing  must  exist 
in  it,  and,  in  order  to  determine  whether  this  offence  has  been 
committed  in  the  sense  which  the  law  requires  in  order  to 
sustain  the  conviction,  one  must  see  whether  it  is  true  to  say 
that  every  one  of  those  cheques  so  drawn,  and  the  money 
obtained  by  reason  thereof,  was  a  theft. 

Their  Lordships  are  of  opinion  that  there  was  no  legal 
evidence  of  any  such  proposition.  It  may  have  been  extremely 
irregular,  and  may  have  been  wrong,  and  was  wrong  under  the 
circumstances,  of  this  bank  to  allow  the  account  to  have  been 
entered  into  at  all.  The  board  ought  to  have  been  consulted, 
and  the  board  ought  to  have  given  its  consent  in  writing  that 
such  an  account  should  be  entered  into,  or  at  all  events  that 
overdrafts  should  not  have  been  allowed  on  it ;  but  that  each 
of  these  transactions  which  is  made  the  subject  of  indictment 
was  practically  a  stealing  of  the  money  obtained  by  the  cheque 
there  appears  to  be  no  evidence  whatever,  and  their  Lordships 
are  unable  to  see  that  the  question  was  ever  properly  before 
the  jury  at  all.  It  was  a  natural  and  proper  inquiry  by  the 
jury  which  they  made  of  the  learned  Deemster,  whether  or  not 
they  ought  to  have  some  guidance  as  to  what  was  a  fraud 
within  the  meaning  of  the  law,  because,  as  they  explained. 
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J.  0.  they  were  anxious  to  learn.  Some  of  them  thought  there 
1902  could  be  no  fraud  at  the  time,  because  the  person  was  solvent 
Nelson  who  was  drawing  these  cheques,  to  which  inquiry  no  answer 
Eex.  apparently  was  given  by  the  learned  Deemster  in  the  language 
which  the  jury  required,  but  he  goes  on  to  say  that  it  is  not 
conclusive  that  the  defendant  was  not  guilty  because  he  was 
solvent — an  entire  inversion,  their  Lordships  regret  to  observe, 
of  what  ought  to  have  been  told  the  jury  at  the  time. 
Strictly,  and  as  a  matter  of  verbal  accuracy,  indeed  it  is  not 
conclusive  that  the  person  was  not  guilty  ;  but  the  question 
which  the  jurymen  obviously  desired  to  have  answered  was 
whether  or  not,  given  the  circumstances  of  this  case,  the  man 
being  perfectly  solvent  at  the  time  and  having  ample  assets  to 
answer  the  cheque  which  he  was  drawing,  they  ought  to  infer 
from  the  nature  of  the  transaction  that  it  was  a  taking  or 
misappropriation  within  the  meaning  of  the  statute.  Upon 
that  it  is  impossible  to  say  the  jury  received  any  guidance 
whatever. 

In  the  result  their  Lordships  are  of  opinion  that  there  may 
have  been  ample  evidence  that  the  account  was  improperly 
obtained,  and  it  may  have  been  in  one  sense  fraudulently 
obtained,  but  there  is  no  evidence  justifying  the  charge  that 
this  money  was  appropriated  to  the  use  of  the  person  who 
drew  the  cheque  in  fraud  of  the  right  of  the  bank  to  have  the 
money,  and  therefore  that  the  offence  contemplated  by  the 
statute  was  committed,  or  at  all  events  there  was  no  evidence 
of  its  being  committed  so  as  to  justify  the  verdict  of  "  guilty." 
For  these  reasons  their  Lordships  will  humbly  advise  His 
Majesty  that  the  conviction  of  November  19,  1900,  should 
be  set  aside. 

There  will  be  no  order  as  to  costs  against  the  Crown. 

Solicitors  for  appellant- :  Hores,  Pattisson  d  Bathurst, 
Solicitors  for  respondent :  Light  dt  Galbraith. 
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CHAN  KIT  SAN  and  Another  ....    Defendants  ;      j.  c.* 

AND  1902 

HO  FUNG  HANG   Plaintiff.      Fei^,  22-; 

March  12. 

ON  APPEAL  FKOM  THE  SUPKEME  COURT  OF  HONQ  KONG.   

Eong  Kong  Ordinances  No.  13  of  1864,  s.  8 ;  No.  8  of  1860,  s.  39  ;  and  No.  9 
of  1870,  s.  1 — Construction — Limitation — Cause  of  Action — Grant  of 
Letters  of  Administration — Powers  of  Registrar. 

Heldj  in  a  suit  for  a  partnership  account  brought  by  the  administrator 
of  a  deceased  partner,  that  the  Statute  of  Limitations  (Hong  Kong  Ordi- 
nance No.  13  of  1864,  s.  8)  ran  from  the  grant  of  letters  in  1897,  and  not 
from  the  grant  of  probate  in  1886]  of  a  forged  will,  which  on  revocation 
was  void  ab  initio. 

By  the  true  construction  of  s.  39  of  Ordinances  No.  8  of  1860,  and  No.  9 
of  1870,  s.  1,  the  registrar  of  the  Court  was  merely  placed  in  the  position 
of  a  receiver  of  the  intestate's  estate  pending  the  grant  of  letters,  but 
without  power  to  sue  in  respect  thereof. 

Appeal  from  a  decree  of  the  Supreme  Court  (March  14, 1900) 
affirming  a  decree  of  the  Acting  Chief  Justice  (Dec.  21,  1899). 

The  question  decided  was  whether  the  respondent's  suit  for 
a  partnership  account  against  the  appellants  was  barred  by 
limitation.  He  sued  on  January  13,  1899,  under  letters  of 
administration  granted  in  1897  to  the  estate  of  Ho  I.  Shek, 
who  died  in  1880. 

Sect.  8  of  Hong  Kong  Ordinance  No.  13  of  1864  provides 
as  follows  :  "  All  actions  of  account  or  for  not  accounting 
and  suits  for  such  accounts  as  concern  the  trade  of  merchan- 
dise between  merchant  and  merchant  their  factors  or  servants 
shall  be  commenced  and  sued  within  six  years  after  the  cause 
of  such  actions  or  suits ;  and  no  claim  in  respect  of  a  matter 
which  arose  more  than  six  years  before  the  commencement  of 
such  action  or  suit  shall  be  enforceable  by  action  or  suit  by 
reason  only  of  some  other  matter  of  claim  comprised  in  the 


*  Present:  Lord  Macnaghten,  Lord  Davey,  Lord  Robertson,  and  Lord 

LlNDLEY. 
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J.  C.  same  account  having  arisen  within  six  years  next  before  the 

1902  commencement  of  such  action  or  suit." 

Chan  Kit  Both  Courts  below  held  that  the  statute  did  not  begin  to 

^^'^  run  until  the  grant  of  letters  in  1897,  on  the  ground  that  until 

Ho  FuxG  such  time  there  was  no  person  to  whom  a  right  of  action 

Hang.  ^  ° 

had  accrued. 


Xipjohn,  K.G.,  and  Clayton j  for  the  appellants,  contended 
that  the  Ordinance  ran  from  the  death  of  the  deceased,  when 
a  right  of  action  in  respect  of  his  partnership  dealings  at  once 
accrued  to  the  registrar  under  s.  39  of  Ordinance  No.  8  of  1860, 
and  s.  1  of  No.  9  of  1870,  the  estate  of  the  deceased  having 
vested  in  him  under  the  earlier  Ordinance,  and  the  later  having 
declared  him  to  be  ex-officio  official  administrator.  That  was 
sufficient  to  enable  him  to  sue,  and  the  later  Ordinance  by 
ss.  4  and  7  imposed  upon  him  the  duty  of  exercising  the  rights  of 
property  vested  in  him  for  the  protection  of  the  estate.  Alter- 
natively the  Ordinance  ran  from  November,  1886,  when  probate 
of  an  alleged  will  of  the  deceased  was  granted  to  Ho  Chik  Fuk. 
No  doubt  in  November,  1896,  that  probate  was  revoked  on  the 
ground  of  the  will  being  forged.  But  for  ten  years  the  grantee 
represented  the  estate,  could  give  valid  discharges,  and  could 
have  sued.  Not  having  done  so,  he  and  all  other  representa- 
tives of  the  deceased  were  barred.  Eeference  was  made  to 
Murray  v.  East  India  Co.  (1) ;  Darby  and  Bosanquet's 
Limitation,  2nd  ed.  pp.  47  and  48;  AUe7i  v.  Dundas.  (2) 

Morton  W,  Smith,  for  the  respondent,  contended  that  the 
grant  of  probate  must  be  treated  as  a  nullity.  As  a  matter 
of  fact  the  grantee  did  not  act  under  it  in  any  way  in  reference 
to  the  partnership.  On  revocation  the  estate  and  its  represen- 
tation and  causes  of  action  in  respect  of  it  must  be  treated 
as  if  no  probate  had  ever  been  granted.  With  regard  to  the 
registrar's  title  to  sue,  tlaat  depends  on  the  two  Ordinances — it 
is  claimed  as  incident  to  his  official  administratorship.  But 
that  did  not  clothe  him  with  complete  representation  nor  give 
him  a  title  to  sue.    The  vesting  clause  was  merely  for  safe 


(1)  (1821)  5  &  Aid.  204,  214;  (2)  (1789)  3  T.  E.  125;  1  R.  E. 
24E.  E.  325.  666. 
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custody  of  those  things  which  require  it  before  letters  are  J.  C, 

obtained.    The  registrar  is  not  even  given  a  right  to  apply  for  1902 

them.    There  is  nothing  in  the  section  referred  to  which  ChaxKit 

interferes  with  the  well-established  principle  that  before  a  suit 

can  be  brought  on  behalf  of  a  deceased's  estate  there  must    Ho  Fung 

°                                                      .       .  Hang. 
be  a  duly  constituted  officer  empowered  to  bring  it :  see  In  re   

Ivory  (1)  ;  Fartington  v.  Hawthorne.  (2) 

Upjohn,  E.G.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

LoED  Davey.  In  this  case  the  respondent,  as  adminis-  ^^archi2. 
trator  of  the  estate  and  effects  of  Ho  I.  Shek,  deceased,  on 
January  13,  1899,  commenced  an  action  in  the  Supreme  Court 
of  Hong  Kong  against  the  appellants  for  an  account  of  certain 
alleged  partnership  transactions  between  the  deceased  and  the 
appellants.  The  appellants  (defendants  in  the  action)  pleaded 
the  Statute  of  Limitations.  An  order  was  made  on  Decem- 
ber 1,  1899,  that  the  issue  of  law  with  regard  to  the  Statute  of 
Limitations  be  tried  before  any  other  issues  in  the  suit.  The 
terms  of  the  issue  were — "Assuming  that  all  the  facts  stated 
in  the  petition  are  true,  is  or  is  not  the  plaintiff's  claim  herein 
barred  by  the  Statute  of  Limitations  ?  " 

The  material  facts  and  dates  thus  admitted  for  the  purpose 
of  argument  are  the  following  : — 

(1.)  Ho  I.  Shek  died  intestate  on  June  19,  1880. 

(2.)  No  administration  to  his  estate  was  taken  out  until  the 
month  of  November,  1886,  when  probate  of  an  alleged  will  was 
granted  by  the  Supreme  Court  in  its  probate  jurisdiction  to 
Ho  Chik  Fuk,  the  person  named  as  executor  in  such  alleged 
will ;  but  Ho  Chik  Fuk  did  not  intermeddle  with  the  shares 
claimed  in  the  alleged  partnership  transactions. 

(3.)  On  November  17,  1896,  the  alleged  will  was  declared 
to  be  a  forgery,  and  the  probate  was  revoked. 

(4.)  On  June  21,  1897,  administration  was  granted  to  the 
respondent.    The  relevant  Statute  of  Limitations  is  contained 
in  s.  8  of  Ordinance  No.  13,  18()4,  whereby  it  was  enacted  that 
all  actions  of  account  must  be  commenced  within  six  years 
(1)  (1878)  10  Cli.  D.  ;>>71.  ('J)  (1888)  52  J.  \\  807. 


260 


HOUSE  OF  LOEDS 


[1902J 


J.  C.  after  the  cause  of  such  actions.  These  are  the  same  words  as- 
1902      those  of  21  Jac.  1,  c.  16. 

Chan  Kit  ^ot  seriously,  and  could  not  be  successfully,  disputed 

that,  according  to  the  well-established  rule  in  Ejaglish  law,  the 

Ho  Fung    statute  runs  against  an  intestate's  estate  from  the  date  of  the 

 '     grant  of  letters  of  administration  only.    But  the  appellants 

contended  (1.)  that,  according  to  the  law  of  the  Colony,  a  right 
of  action  accrued  on  the  intestate's  death  to  the  registrar  of 
the  Court,  and  the  statute  therefore  ran  from  that  date;  or, 
alternatively,  (2.)  that  the  statute  commenced  to  run  from 
November,  1886,  when  the  grant  of  probate  of  the  forged  wiD 
was  made  to  Ho  Chik  Fuk. 

On  the  trial  of  the  issue  the  Supreme  Court  (Original  Juris-- 
diction)  decided  in  favour  of  the  respondent,  and  its  decision 
was  affirmed  by  the  Supreme  Court  (Appellate  Jurisdiction). 
The  present  appeal  is  from  the  order  of  the  latter  Court  dated 
March  14,  1900. 

The  argument  of  the  present  appellants  in  the  First  Court 
was  based  chiefly  on  the  grant  of  the  probate  of  the  forged 
will.  Now,  it  is  quite  true  that  so  long  as  that  probate  was 
in  existence  the  title  of  the  grantee  could  not  be  impeached 
in  any  Common  Law  Court,  and  he  could  have  sued  for  and 
given  a  good  discharge  for  any  debt  due  to  the  deceased.  It  is 
indeed  questionable  whether  in  the  present  case  the  alleged 
executor  could  have  maintained  an  action  against  the  present 
appellants,  because  the  title  of  an  executor  is  derived  not  from 
the  probate  but  from  the  will,  and  the  probate  when  granted 
relates  back  to  the  death.  As  more  than  six  years  had  elapsed 
between  the  date  of  the  death  and  the  grant  of  the  probate^ 
any  right  of  action  by  Ho  Chik  Fuk  under  his  probate  would 
(it  is  said)  have  been  barred.  The  Acting  Chief  Justice  decided 
in  the  respondent's  favour  on  this  ground.  It  is  replied  by 
counsel  at  their  Lordships'  bar  that  the  cause  of  action  vested 
though  the  right  to  sue  was  barred.  Without  giving  any 
opinion  on  this  somewhat  subtle  point,  their  Lordships  think 
that  the  general  argument  may  be  disposed  of  on  a  broader 
ground.  By  the  revocation  the  grant  of  probate  was  made 
void  ab  initio,  for  there  was  not  in  fact  any  will  to  be  proved. 
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It  is  now  known  that  the  apparent  title  of  the  so-called      J.  0. 
executor,  although  it  could  not  be  impeached  in  any  Court  1902 
except  the  Court  of  Probate,  was  founded  on  a  fiction  and  a   chan  Kit 
fraud,  and  for  the  purposes  of  the  present  argument  the  probate 
must  be  treated  as  a  nulHty  and  as  never  having  had  any  real  ^^^^^ 

existence.    The  Court  cannot  be  bound  to  take  notice  when   

the  facts  are  known  of  an  apparent  right  of  action  obtained 
by  fraud. 

In  the  Court  of  Appeal  no  reliance  appears  to  have  been 
placed  on  this  point,  though  it  has  been  resuscitated  before 
their  Lordships.  The  point  there  argued  was  the  first  con- 
tention of  the  appellants  that  a  right  of  action  vested  in  the 
registrar  on  the  death  of  the  intestate.  This  depends  on 
certain  sections  of  the  Ordinances.  By  s.  39  of  Ordinance 
No.  8  of  1860,  which  was  the  one  then  in  force,  it  was  enacted 
that  from  and  after  the  decease  of  any  person  dying  intestate, 
and  until  letters  of  administration  should  be  granted  in  respect 
of  his  estate  and  effects,  the  personal  estate  and  effects  of  such 
person  should  be  vested  in  the  registrar  of  the  Supreme  Court. 
By  s.  1  of  Ordinance  No.  9  of  1870  it  was  declared  that  the 
registrar  of  the  Supreme  Court  was  ex-officio  official  adminis- 
trator under  Ordinance  No.  8  of  1860.  And  by  following  sections 
large  powers  were  given  to  the  official  administrator  for  the 
purpose  of  enabling  him  to  get  in  and  protect  the  estate  of 
the  deceased,  pending  the  grant  of  letters  of  administration ; 
but  no  power  to  sue  was  conferred  on  him.  It  was  argued 
that  by  these  Ordinances  all  the  rights  of  action  included  in 
the  estate  of  the  deceased  were  vested  in  the  registrar  or 
official  administrator,  and  he  therefore  had,  by  implication,  a 
statutory  right  to  enforce  them  by  action.  But  their  Lord- 
ships think  that  there  is  nothing  in  the  sections  to  which  they 
have  been  referred  to  overrule  the  established  rule  of  law  that 
no  action  can  be  maintained  in  respect  of  the  estate  of  a 
deceased  person  except  by  a  duly  constituted  administrator  or 
executor.  The  sections  referred  to  seem  to  place  the  registrar, 
pending  the  grant  of  letters  of  administration,  in  the  position 
of  a  receiver,  and  to  give  him  powers  incident  to  such  an 
office,  but  nothing  more.    And  the  result  of  the  inquiry  made 
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J.  0.      by  the  Chief  Justice  as  to  the  practice  under  s.  39  of  the 
1902      Ordinance  of  1860  confirms  this  view. 
Ch^^it      Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
that  this  appeal  be  dismissed,  and  the  appellants  will  pay  the 

Ho  Fung    cOStS  of  it. 
Hang. 

Solicitors  for  appellants :  Harston  d  Bennett. 
Solicitors  for  respondent :  Trass  d  Enever, 
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Appellants ; 


H.  L.  (E.) 
1902 


AND 


April  22. 


HILL  AND  Anothbe   Eespondents. 

Will — Construction — Limitations  of  Real  Estates — Shifting  Clause — Successive 
Life  Estates — Exception  of  Eldest  Son  "  entitled  "  to  other  Estates. 

A  testator  in  1855  devised  Ms  real  estates  to  the  use  of  all  and  every 
the  sons  of  his  nephew  Eichard  successively,  for  their  respective  lives, 
"  other  than  and  except  an  eldest  or  only  son  for  the  time  being  entitled 
to  the  possession  or  to  the  receipt  of  the  rents,  issues,  and  profits  "  of  the 
C.  estates  "  after  the  decease  of  Eichard  as  tenant  for  life  or  any  greater 
estate  or  interest  whatsoever." 

In  1869  Eichard  and  his  eldest  son,  being  then  respectively  tenant  for 
life  and  tenant  in  tail  in  remainder  of  the  C.  estates,  executed  deeds  under 
which  those  estates  were  disentailed  and  sold  and  the  proceeds  invested 
by  trustees  upon  trusts  under  which  the  son  took  a  beneficial  interest.  In 
1875  the  testator  died.    In  1899  Eichard  died  :— 

Held,  that  Eichard's  eldest  son  was  not  at  his  father's  death  "  entitled  " 
to  the  rents,  &c.,  of  the  C.  estates  within  the  meaning  of  the  exception 
clause,  and  was  therefore  not  excluded  from  the  succession  to  the 
testator's  estates. 

The  decision  of  the  Court  of  Appeal,  Shuttleworth  v.  Murray,  [1901] 
1  Ch.  819,  affirmed. 

E.  Geimshaw  by  will  dated  in  1855  devised  (in  the  events 
which  happened)  his  real  estates  in  Lancashire  to  the  use  of 
his  nephew  Eichard  Atkinson  during  his  life  and  after  his 
decease  to  the  use  of  all  and  every  the  son  and  sons  of  Eichard 
Atkinson  then  living  and  who  should  be  born  in  the  testator's 
lifetime  or  in  due  time  after  (**  other  than  and  except  an  eldest 
or  only  son  for  the  time  being  entitled  to  the  possession  or  to 
the  receipt  of  the  rents,  issues,  and  profits  "  of  certain  estates 
at  Cockerham  "  after  the  decease  of  Eichard  Atkinson  as 
tenant  for  life  or  any  greater  estate  or  interest  whatsoever  ") 
severally  and  successively  in  remainder  one  after  another. 

In  1869  Eichard  Atkinson,  tenant  for  life,  and  his  eldest  son 
Eichard  Norton,  tenant  in  tail  in  remainder  of  the  Cockerham 
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H.  L.  (E.)  estates,  joined  in  executing  deeds  under  which  the  estates 
1902      were  disentailed  and  sold  and  the  proceeds  received  by 

Law  Union  trustees  upon  trusts  under  which  Eichard  Norton  took  benefits. 

InsukInce  1^7^  testator  died.  In  1899  Eichard  Atkinson  died, 
Company  leaving  Eichard  Norton  and  another  son,  Ernest,  him  surviving. 
Hill.  Upon  a  summons  taken  out  in  the  administration  suit  of 
Shuttleworth  v.  Murray  (1),  Cozens-Hardy  J.  held  that  at 
his  father's  death  Eichard  Norton  was  excluded  by  the 
exception  clause  from  succeeding  to  the  testator's  Lancashire 
estates,  and  that  his  brother  Ernest  became  entitled  to 
them.  (2)  The  Court  of  Appeal  (Eigby,  Vaughan  Williams,  and 
Stirling  L.J  J.)  reversed  this  decision,  holding  that  on  his  father's 
death  Eichard  Norton  was  not  excluded,  and  that  the  present 
respondents  as  assignees  of  Eichard  Norton's  life  estate  became 
entitled  to  the  testator's  Lancashire  estates.  (1)  Against  this 
decision  the  present  appeal  was  brought  by  incumbrancers 
interested  in  the  succession  of  Ernest. 


Levettj  K.C.,  and  Vernon  Smith,  K.C.  (E.  S.  Ford  with 
them),  for  the  appellants.  At  the  date  of  the  will  Eichard 
Norton  was  within  the  exception  clause  as  the  eldest  son  for 
the  time  being  and  entitled  upon  his  father's  death  to  the 
Cockerham  estates.  Once  entitled,  he  did  not  cease  to  be 
entitled  when  the  estates  were  sold  and  the  proceeds  held  by 
trustees.  "  Entitled  "  must  be  construed  as  meaning  entitled 
under  the  settlement  of  the  Cockerham  estates.  So  construed, 
a  man  does  not  become  less  entitled  because  he  sells  the 
estates  before  they  fall  into  possession.  The  gift  is  to  a 
class,  tho  time  for  ascertaining  the  class  being  the  death  of 
Eichard  Atkinson.  Eigby  L.J.  was  influenced  by  a  mistake 
of  fact :  his  Lordship  supposed  that  Eichard  Norton  had 
disentailed  the  estates  before  the  date  of  the  will.  The  words 
"  eldest  or  only  son  for  the  time  being  "  designate  Eichard 
Norton,  and  the  testator  manifestly  had  the  intention  that 
Eichard  Norton,  if  he  got  the  benefit  of  the  Cockerham 
property,  should  not  also  succeed  to  the  testator's  Lancashire 
estates.  Similar  words  received  the  construction  now  con- 
(1)  [1901]  1  Ch.  819.  (2)  [1900]  1  Ch.  795. 
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tended  for  in  Collingwood  v.  Stanhope  (1),  where  Lord  Westbury  H.  L.  (E.) 
said  that  "  an  eldest  or  only  son  for  the  time  being  entitled  "  1902 

means  an  eldest  or  only  son  who  is  for  the  time  being  entitled  law  Union 

or  who  has  become  entitled.  ISsuran^ 

[They  also  discussed  the  cases  cited  in  the  Court  of  Appeal.]  Company 
Haldane,  K,C.  (Hon.  E,  C.  Macnaghten,  E.G.,  and  Hon.  T.  H.  Hill. 
Watson  with  him),  for  the  respondents. 

Eael  of  Halsbuey  L.C.  My  Lords,  I  am  extremely  glad 
that  we  have  not  in  dealing  with  this  will  to  consider  anything 
about  artificial  rules.  There  is  no  question  here  as  to  what 
has  been  called  "  the  paramount  intention  "  or  the  truth  and 
honour  of  the  settlement.'*  I  do  not  for  my  own  part  care 
about  the  expressions  "paramount  intention  "  and  the  truth 
and  honour  of  the  settlement,"  or  words  of  that  character. 
To  my  mind,  I  confess,  those  expressions  are  not  much  more 
definite  than  a  good  many  other  propositions  with  regard  to 
the  construction  of  documents.  As  I  have  said,  the  rule  is  to 
adhere  to  the  language  and  meaning  of  the  instrument,  remem- 
bering throughout  that  in  adhering  to  the  language  you  must 
take  the  full  instrument  as  written.  So  far  as  taking  any 
particular  statement  or  any  one  passage  is  concerned,  if  you 
can  infer  anything  reasonable  from  that  statement  itself,  then 
you  ought  to  do  so,  and  if  you  can  you  may  compare  that 
reasonable  inference  with  what  seems  to  be  manifestly  apparent 
in  other  parts  of  the  instrument.  I  have  to  ask  myself  here 
whether,  when  for  the  first  time  this  instrument  became 
operative,  there  was  any  person  who  could  be  ascertained  to  be 
within  this  exception.  I  have  not  succeeded  in  doing  so ;  I 
cannot  find  any  such  person.  There  was  no  person  who  was 
then  "  entitled  "  to  the  possession  of  the  estates  in  question.  I 
do  not  want  to  read  the  whole  of  the  words ;  I  think  the 
meaning  of  them  is  manifest.  I  quite  agree  with  Mr.  Haldane 
that  this  is  a  very  short  point,  namely,  whether  there  was 
anybody  who  filled  that  position  at  that  time,  and  I  think 
there  was  not.  Under  these  circumstances  it  appears  to  me 
that  the  plain  and  proper  construction  of  this  language  must 
(1)  (18G9)  L.  R.  4  II.  L.  43,  58,  50. 
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be  simply  what  it  says,  and  that  the  judgment  of  the  Court  of 
Appeal  was  right,  and  that  this  appeal  must  be  dismissed  with 
costs. 

LoED  Macnaghten.  My  Lords,  I  am  pi  the  same  opinion, 
and  I  do  not  desire  to  say  anything. 

LoED  Shand.    My  Lords,  I  also  am  of  the  same  opinion. 

LoED  Davey.  My  Lords,  I  am  of  the  same  opinion,  and 
the  reasons  for  my  opinion  are  expressed  in  Eigby  L.J.'s 
judgment.  I  ought  to  observe  that  the  errors  as  to  dates  into 
which  that  learned  judge  was  led  are  corrected  in  the  revised 
judgment  in  the  Law  Reports ^  and  do  not  in  any  way  affect  his 
judgment. 

With  regard  to  the  case  that  was  relied  on  by  Cozens-Hardy  J., 
this  is  the  only  observation  I  desire  to  make :  in  Gollingwood  v. 
Stanhope  (1)  in  this  House  it  appears  from  the  report  that  Lord 
Hatherley,  Lord  Westbury  and  Lord  Cairns  all  pointed  out 
that  that  was  one  of  the  class  of  cases  where  there  had  been  a 
family  settlement  in  which  provision  was  made  for  portions  for 
the  younger  children,  and  the  eldest  son  took  the  estate. 
Therefore  it  came  within  that  class  of  cases  in  which  the 
principle  is  applied  of  considering  what  is  the  overriding  or 
paramount  intention — or  whatever  expression  you  choose  to 
use — to  put  it  more  clearly  perhaps,  the  intention  that  is  to  be 
collected  from  the  whole  instrument,  and  that  is  that  provision 
is  to  be  made  for  the  children  generally.  According  to  the 
English  mode  of  making  settlements  of  that  kind,  the  eldest 
son  takes  the  estate  and  the  younger  children  have  portions 
provided  for  them,  and  no  child  who  takes  the  estate  should 
encroach  upon  the  portions  of  the  other  children,  but  if  the 
eldest  son  does  not  take  the  estate  he  is  entitled  to  have  a 
portion  provided  for  him.  All  the  observations  to  which 
Cozens-Hardy  J.  referred  in  the  passages  he  quoted  must,  it 
appears  to  me,  be  read  with  reference  to  the  case  which  the 
noble  and  learned  Lords  then  had  before  them,  which  was  a 
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case  of  that  description.  If  I  may  say  so  with  respect,  Cozens- 
Hardy  J.  appears  to  have  fallen  into  the  converse  error  to  that 
which  Lord  Hatherley  acknowledged  he  had  fallen  into, 
namely,  applying  the  rule  by  which  a  portion  is  given  to  an 
eldest  son  who  does  not  take  the  estate  to  a  case  to  which 
it  does  not  apply — overlooking  the  principle  on  which  it 
is  founded ;  while  Cozens-Hardy  J.,  on  the  other  hand,  has 
applied  the  rule  against  double  portions  to  a  case  to  which  it 
does  not  apply.    Here  the  settlor  was  not  in  loco  parentis. 

My  Lords,  I  think  the  words  of  this  exception  must  be  con- 
strued literally — I  mean  according  to  the  plain  use  of  language ; 
and,  so  construing  them,  I  cannot  doubt  that  the  right  mean- 
ing has  been  put  upon  them  by  the  Court  of  Appeal.  I  think 
it  is  not  unworthy  of  observation  that  the  will  only  came  into 
operation  in  the  year  1875,  and  neither  at  that  time  nor  ever 
for  one  moment  since  that  time  has  any  son  of  Kichard 
Atkinson  been  entitled  in  any  sense  whatever  to  a  scintilla  of 
interest  in  the  Cockerham  estates.  It  could  not  be  predicated 
that  any  son  of  Eichard  Atkinson  was  "  entitled  to  the  posses- 
sion or  to  the  receipt  of  the  rents,  issues,  and  profits  "  of  those 
estates  when,  according  to  the  terms  of  the  will,  the  succession 
opened  upon  the  death  of  Eichard  Atkinson.  Since  the  will 
became  a  living  instrument  no  son  of  Eichard  Atkinson  filled 
that  description.  I  therefore  agree  that  the  appeal  should  be 
dismissed. 
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LoED  Beampton.    My  Lords,  I  concur. 

LoED  EoBEETSON.    My  Lords,  I  also  concur. 

LoED  LiNDLEY.  My  Lords,  I  am  of  the  same  opinion.  I 
think  the  whole  difficulty  turns  on  the  use  of  the  word 
"  entitled  "  ;  and  if  you  ask  "  When  entitled  ?  "  the  difficulty 
vanishes.  When  the  succession  opened,  i.e.,  on  the  death  of 
Eichard  Atkinson,  the  devisee  under  the  will  of  the  testator 
was  not  "  entitled  "  to  the  Cockerham  estate  ;  and  it  is  only 
by  introducing  a  theory  to  the  effect  that  the  testator  could 
not  have  intended  the  two  estates  to  be  possessed  by  the  same 
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person  even  at  different  times  that  any  question  arises.  A 
reference  to  this  source  of  error  is  to  be  found  in  the  judgment 
of  Stirling  L.J.,  where  his  Lordship  says  :  "  So  far  as  appears 
by  the  will  it  seems  to  me  that  the  testator  simply  considered 
that  a  son  who  was  in  actual  enjoyment  of  the  Cockerham 
estates  would  not  in  any  way  require  his  bounty."  I  think 
the  language  is  plain,  and  it  ought  not  to  be  modified  so  as  to 
make  it  fit  any  theory. 


Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 

Lords'  Journals,  April  22,  1902. 


Solicitors  :  Bohins,  Hay,  Waters  d-  Hay  ;  B.  B.  Dods. 
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Practice — Appeal — Jurisdiction — Appeal  to  House  of  Lords  from  Order  of 
Court  of  Appeal  in  Ireland — Certiorari — Appellate  Jurisdiction  Act, 
1876  (c.  59),  ss.  3,  12 — Supreme  Court  of  Judicature  Act  {Ireland),  1877 
(c.  57),  s.  86. 

No  appeal  lies  to  the  House  of  Lords  from  an  order  of  the  Court  of 
Appeal  in  Ireland  with  respect  to  the  issue  of  a  writ  of  certiorari. 

In  1899  the  respondent  Barton,  Commissioner  of  Valuation, 
made  a  revised  valuation  of  the  Great  Southern  and  Western 
Eailway  Company  of  Ireland.  The  Kildare  County  Council 
having  applied  for  a  wxit  of  certiorari  to  quash  the  valuation, 
the  Queen's  Bench  Division  (Crown  Side),  Ireland,  made  an 
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order  absolute  for  the  writ  to  issue  to  remove  into  the  Queen's    H.  L.  (i.) 
Bench  Division  and  quash  the  revised  valuation  and  other  1902 
matters  consequent  thereupon.    The  Court  of  Appeal  in  Ireland 
discharged  this  order  on  the  ground  that  the  Kildare  County  g^^^^^ 

Council  were  by  their  conduct  estopped  from  raising  the   

question.  (1)  The  county  council  having  appealed  to  this 
House,  a  preliminary  objection  to  the  competency  of  the  appeal 
was  taken  by 

Bonan,K.G.  (of  the  Irish  Bar),  (D.  G.  Ghaytor  with  him),  for 
the  Great  Southern  and  Western  Eailway  Company  of  Ireland, 
respondents.  This  appeal  is  incompetent.  By  the  Appellate 
Jurisdiction  Act,  1876,  s.  12,  "Except  in  so  far  as  may  be 
authorized  by  orders  of  the  House  of  Lords  an  appeal  shall  not 
lie  to  the  House  of  Lords  from  any  Court  in  ...  .  Ireland  in 
any  case  which,  according  to  the  law  or  practice  hitherto  in 
use,  could  not  have  been  reviewed  by  that  House,  either  in  error 
or  on  appeal."  The  effect  of  s.  86  of  the  Irish  Judicature  Act, 
1877,  is  that  no  appeal  can  be  brought  from  the  Court  of 
Appeal  in  Ireland  in  any  case  where  before  that  Act  an  appeal 
would  not  have  lain  from  the  Exchequer  Chamber  in  Ireland. 
In  substance  these  Acts  gave  an  appeal  to  the  House  of  Lords 
from  Ireland  only  where  it  previously  existed.  In  certiorari  it 
did  not  exist.  The  decision  of  the  Queen's  Bench  on  certiorari 
could  not  before  those  Acts  be  reviewed  in  the  Exchequer 
Chamber,  and  consequently  not  in  the  House  of  Lords.  Error 
lay  only  upon  record.  The  procedure  in  certiorari  and 
mandamus  was  similar,  and  apart  from  statute  no  error  lay 
in  mandamus.  In  England  6  &  7  Vict.  c.  67  gave  a  writ  of 
error  in  mandamus  in  certain  cases.  In  Ireland  9  &  10  Vict, 
c.  113  was  to  the  same  effect.  There .  never  has  been  any 
similar  legislation  as  to  certiorari  which  was  left  without 
pleadings  or  power  to  demur,  and  therefore  without  power  to 
bring  error.  The  decision  in  Lord  Gosford  v.  Irish  Land 
Commission  (2)  is  conclusive  as  to  the  present  case.  The 
question  does  not  depend  on  whether  the  order  was  final  or 
interlocutory,  but  on  whether  error  would  have  lain.    [He  also 

(1)  [1901]  2  .1.  K.  215.  (2)  [1899]  A.  C.  435. 
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H.  L,  (1.)    referred  to  Beg.  v.  Saddlers'  Co,  (1) ;  and  see  Dean  and  Chapter 
1902      of  Dublin  v.  Bex  (2)  ;  Tapping  on  Mandamus,  pp.  7, 8 ;  English 
Crown  Office  Eules,  1886,  r.  37   (certiorari),  and  rule  67 
Baeton     (niandamus),  and  the  corresponding  Irish  Crown  Office  Eules, 

  1891,  r.   34  (certiorari),  and  rule  56   (mandamus) ;  Irish 

Judicature  Act,  1877,  s.  50.] 

J".  H.  Campbelly  S.-G.  (Ireland),  and  Vesey  FitzGerald  (of  the 
Irish  Bar),  for  Barton,  respondent. 

Balfour  Browne,  K.C,  (J.  B.  Falconer,  K.C.  (of  the  Irish 
Bar),  and  Sylvain  Mayer  with  him),  for  the  appellants.  The 
Gosford  Case  (3)  turned  upon  the  fact  that  the  order  was  an 
interlocutory  one.  Here  it  is  in  its  nature  final,  determining  the 
question  for  all  time  with  regard  to  that  particular  valuation. 
This  is  one  of  "  the  like  orders  "  in  respect  of  which  the  right 
of  appeal  is  preserved  by  s.  86  of  the  Act  of  1877. 

Eael  of  Halsbuey  L.C.  My  Lords,  I  do  not  know  that 
one  need  say  any  more  about  the  case  than  this ;  it  seems  to 
me  that,  having  regard  to  the  express  language  of  the  Act  of 
Parliament,  the  whole  of  the  matter  which  has  been  argued 
before  us  is  concluded  by  the  decision  of  this  House  in  Lord 
Gosford' s  Case.  (3)  To  my  mind  there  is  very  little  doubt 
about  what  the  intention  of  the  Legislature  was  in  using  the 
language  that  it  has  used  in  the  86th  section  of  the  Irish 
Judicature  Act.  Of  course  it  is  always  possible  when  you  talk 
about  "  the  like  order  "  to  suggest  that  there  was  some  kind  of 
similarity  between  the  order  spoken  of  and  the  orders  which 
existed  before  the  passing  of  the  Irish  Judicature  Act ;  but  to 
my  mind  the  manifest  intention  was — it  might  perhaps  have 
been  better  expressed — that  in  future  there  should  be  no  appeal 
to  the  Hoase  of  Lords  in  cases  in  which  up  to  that  time  and 
under  the  then  practice  there  was  no  appeal.  Whether  the 
words  were  felicitously  selected  or  not,  to  my  mind  it  is  beyond 
all  doubt  that  that  was  the  intention  and  meaning  of  the 
Legislature;  and  therefore  we  must  adhere  to  the  decision 
which  was  arrived  at  in  Lord  Gosford' s  Case  (3),  and  hold  that 

(1)  (1863)  10  H.  L.  C.  at  p.  424;        (2)  (1724)  1  Bro.  P.  C.  73. 
32  L.  J.  (N.S.)  (Q.B.)  at  p.  344.  (3)  [1899]  A.  C.  435. 
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there  is  no  appeal  to  this  House  from  the  order  which  has  been  H.  l.  (I.) 
made  in  this  case.  1902 


Appeal   dismissed  as   incompetent  with  Eeg. 

costs.  Barton. 

Lords'  Jour7ials,  May  1,  1902. 

Sohcitors  :  Francis  <f  Johnson,  for  W.  G.  White ,  Dublin; 
Young,  Jackson ,  Beard  d  King,  for  Sir  Patrick  Coll  C.B., 
Chief  Crown  Solicitor,  Dubliii,  and  for  Barrington  dc  Son, 
Dublin. 


[HOUSE  OF  LORDS.] 
WILLIS  AND  Othees  Appellants  ;      h.  l.  (E.) 

A^n  1902 


BAEKON  AND  Othees  Kespondents. 

Solicitor  and  Client — Confidential  Relation — Mistake — 'Rectification  of  Deed — 
Benefit  conferred  hy  Client  on  near  Relative  of  Solicitor — Duty  of  Solicitor 
— Independent  Advice. 

A  solicitor,  who  was  a  trustee  for  a  married  woman  under  a  settlement 
and  also  her  husband's  solicitor,  prepared  a  deed  by  which  she  conferred  a 
benefit  on  a  son  of  the  solicitor  and  renounced  rights  she  had  under  the 
settlement.  After  hearing  the  solicitor's  explanation  of  the  deed  she 
executed  it : — 

Held,  that  she  was  not  bound  by  the  deed,  on  the  ground  that  the 
real  effect  of  it  on  her  rights  and  position  was  not  in  fact  explained  to  her, 
and  also  on  the  ground  that  it  was  the  duty  of  the  solicitor  to  take  care 
that  she  did  not  execute  the  deed  without  having  independent  advice. 

The  decision  of  the  Court  of  Appeal,  [1900]  2  Ch.  121,  affirmed. 

By  a  deed  of  December,  1890,  to  which  (among  others) 
Joseph  Wilhs,  his  wife,  and  WiUiam  Moore  Skinner  were 
parties,  property  was  settled  in  trust  (inter  aha)  for  Joseph 
WilHs  for  life,  and  after  his  death  for  his  wife  for  life  ;  in 
default  of  issue  (which  happened)  a  general  power  of  appoint- 
ment was  given  to  Joseph  Wihis  and  his  wife  jointly,  and 
subject  thereto  a  general  power  of  appointment  was  given  to 
the  survivor,  and  subject  thereto  the  property  was  settled  in 
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H.  L.  (E.)   trust  as  to  one-half  for  Frederick  Herbert  Skinner,  a  son  of 
1902      William  Moore  Skinner,  absolutely. 

Willis  By  a  deed  of  October,  1891,  to  which  Joseph  Willis  and  his 
B AKRON.    ^'^^^  weie  parties,  the  trusts  of  the  deed  of  1890  were  varied  by 

  a  clause  that  the  provision  in  the  deed  of  1890  for  the  benefit 

of  the  wife  should  be  construed  as  a  provision  for  her  benefit 
so  long  only  as  she  should  remain  the  widow  of  Joseph  Willis : 
also  by  the  same  deed  Joseph  Willis  and  his  wife  in  exercise  of 
their  joint  power  of  appointment  appointed  that  the  trust  funds 
should  be  held  as  Joseph  Willis  alone  should  appoint,  and  in 
default  of  appointment  then  (excluding  the  power  of  appoint- 
ment by  the  widow  of  Joseph  Willis)  upon  the  trusts  declared 
by  the  deed  of  1890 — that  is  to  say,  as  to  one-half  in  trust  for 
F.  H.  Skinner. 

Joseph  Willis  died  in  1893  without  having  exercised  his  sole 
power  of  appointment.  By  a  deed  in  1894,  to  which  (among 
others)  his  widow  and  W.  M.  Skinner  and  F.  H.  Skinner  were 
parties,  it  was  declared  that  the  income  of  the  trust  funds 
should  be  paid  to  the  widow  of  Joseph  Willis  during  her  life  in 
the  same  manner  as  if  the  first  modification  clause  had  not 
been  inserted  in  the  deed  of  1891,  and  that  in  all  other  respects 
the  deeds  of  1890  and  1891  should  be  confirmed. 

The  deeds  of  1890,  1891  and  1894  were  all  prepared  by 
W.  M.  Skinner,  a  solicitor,  and  one  of  the  trustees  under  the 
deed  of  1890.  The  circumstances  under  which  Mrs.  Joseph 
Willis  executed  the  deed  of  1891,  and  the  information  and 
advice  which  she  received  from  W.  M.  Skinner,  and  the 
relation  in  which  he  stood  to  her,  are  fully  discussed  in  their 
Lordships'  judgments.  In  1897  she  married  the  respondent 
Barron,  and  afterwards  brought  an  action  against  the  trustees 
of  the  deed  of  1890  claiming  a  declaration  and  a  rectification  of 
the  deeds  of  1891  and  1894.  Cozens-Hardy  J.,  taking  one  view 
of  the  facts,  dismissed  the  action.  (1)  The  Court  of  Appeal 
(Lindley  M.E.  and  Eigby  and  CoUins  L.JJ.),  taking  another 
view,  reversed  that  decision,  and  made  an  order  declaring  that 
the  deed  of  1891  was  not  binding  on  the  plaintiff  so  far  as  it 
purported  to  deprive  her  of  the  general  power  of  appointment 
(1)  [1899]  2  Ch.  578. 


A,  C. 


AND  PEIYY  COUNCIL. 


273 


given  to  her  by  the  deed  of  1890 ;  and  declaring  that  the  deed 
of  1894  was  not  binding  on  her  so  far  as  it  confirmed  the  deed 
of  1891.  (1)  Against  this  decision  the  trustees  brought  the 
present  appeal,  which,  as  will  be  seen,  turned  upon  the  view 
which  their  Lordships  took  of  what  passed  between  Mrs.  Joseph 
Willis  and  W.  M.  Skinner  in  1891. 

May  12,  13.  Warmington,  K.G.,  and  P.  S.  Stokes,  for  the 
appellants. 

Hughes,  K.C.,  and  Ashton  Gross,  for  the  respondents,  were 
not  heard. 

Eael  of  Halsbuky  L.C.  My  Lords,  I  have  not  the  least 
doubt  that  this  judgment  ought  to  be  affirmed,  and  I  confess  I 
am  a  little  surprised  that  the  learned  judge  who  heard  the  case 
originally  entertained  a  different  view,  and  I  think  I  should 
have  treated  the  matter  very  summarily  but  for  the  learned 
judge  having  entertained  that  view. 

My  Lords,  it  seems  to  me  that  there  are  one  or  two  grounds 
upon  which  the  deed  which  it  is  sought  to  set  aside  by  this 
proceeding  might  be  impeached.  I  am  by  no  means  certain 
that,  if  the  whole  question  had  arisen  in  a  Court  of  law  upon 
this  state  of  the  evidence,  I  should  not  as  a  juryman  have  found 
upon  an  issue  of  non  est  factum  that  it  was  not  her  deed  at  all. 
It  seems  to  me  that  she  was  in  a  position  in  which  it  was 
impossible  to  suppose  that  any  lady  under  the  circumstances  of 
this  case  could  form  a  judgment  of  her  own  as  to  what  was  the 
effect  of  these  settlements.  And  when  she  was  told  that  it 
was  for  the  purpose  of  rectifying  a  mistake  which  had  been 
made  in  the  deed  of  1890,  it  seems  to  me  that  that  was  an 
untrue  statement — whether  consciously  or  unconsciously  made 
I  will  not  say ;  but,  at  all  events,  it  was  not  true.  There  was 
no  mistake  made  in  the  deed.  The  deed  was  executed  with 
unusual  and  extraordinary  care.  The  discussions  about  it 
extended  over  months ;  corrections  were  made  from  time  to 
time  in  the  draft  deed  by  the  parties  to  it ;  and  not  until  the 
parties  began  to  think  what  different  events  might  occur,  so 

(1)  [1900]  2  Ch.  121. 
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H.  L.  (E.)  that  the  property  would  be  held  in  a  way  which  according  to 

1902  their  then  view  would  be  unjust,  did  anybody  dream  that  any 

Willis  mistake,  in  the  popular  and  natural  meaning  of  the  word, 

Babeon.  occurred  at  all. 

r.  -  T^T,  u  Now,  my  Lords,  let  us  see  what  the  state  of  facts  was.  This 

Earl  of  Halsbury  . 

young  woman  is  told  that  there  was  a  mistake  in  the  deed.  I 
will  come  presently  to  the  mode  and  the  circumstances  in 
which  she  is  told ;  but  !  assume  for  the  present  purpose,  and  I 
think  it  is  established,  that  she  was  told  there  was  a  mistake  in 
the  deed.  What  must  have  been  the  condition  of  mind  of  a 
person  who  was  told  that?  Whatever  rights  were  given  by 
the  original  deed,  as  I  took  occasion  to  say  in  the  course  of 
the  argument,  any  self-respecting  person,  much  more  a  person 
bound  by  endearing  ties  such  as  ought  to  exist  between  husband 
and  wife,  when  she  was  told  a  mistake  had  been  made,  would 
say  at  once,  "  If  there  was  a  mistake  made,  I  will  give  in  at 
once,  and  I  will  put  it  right."  That  seems  to  me  to  be  the 
most  natural  and  ordinary  course,  giving  the  person  no  extra- 
ordinary credit  for  virtue  or  self-denial.  But  suppose,  instead 
of  being  told  that  there  was  a  mistake,  she  had  been  told, 
"When  we  made  this  deed  we  gave  you  certain  rights,  and  it 
may  happen  hereafter  that  you  will  have  such  and  such  control 
and  power  over  this  property,  which  we  did  not  think  of  at  the 
time  we  executed  the  deed,  but  which  we  do  not  think  you 
ought  to  have  now  " :  would  not  the  attitude  of  mind  of  the 
person  to  whom  such  an  observation  as  that  was  made  be 
entirely  different  from  the  one  which  I  suggested  just  now  ?  It 
does  not  require  argument,  I  think,  to  make  that  out. 

Now  this  lady  applies  to  a  person,  and  the  natural  person 
to  whom  a  wife  would  apply  under  these  circumstances 
would  be  the  person  who  had  been  the  family  solicitor, 
and  who  was  her  husband's  solicitor,  apart  from  the  ques- 
tion, which  I  cannot  leave  out  of  sight  here,  that  he  was 
her  trustee. 

Then,  the  issue  being,  What  was  it  that  was  said  to  her 
when  she  was  induced  to  execute  this  deed  ?  I  find  in  her 
cross-examination — of  much  of  which  I  disapprove,  for  from 
time  to  time  words  were  put  into  her  mouth  as  if  she  had  said 
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them,  though  she  had  not — what  seems  to  me  to  be  over-   H.  L.  (E.) 
whelmingly  conclusive  about  this  matter;  not  a  statement  1902 
alone  by  her,  but  an  assumption  by  the  learned  counsel  who  willis 
is  cross-examining  her :     (Q.)  Do  you  mean  to  tell  his  Lord-  ^^^^^jj 
ship  that  you  did  not  know  perfectly  well  that  the  deed  was 
altered  in  connection  with  what  your  husband  had  been  saying  ? 
(A.)  No,  I  did  not.    (Q.)  What  do  you  think  it  was  altered 
for?  (A.)  To  rectify  mistakes  that  had  been  made.  (Q,)  What 
mistakes?    (A.)  I  do  not  know.     (Q.)  Did  not  you  ask? 
(A .)  No,  I  expected  it  was  all  right.    (Q.)  You  knew  it  was  to 
alter  the  settlement?    (A.)  Yes,  of  course,  it  was  altering  it. 
(Q.)  And  you  knew  that  after  the  settlement  had  been  made 
your  husband  had  complained  and  talked  in  this  violent  way  to 
you  about  your  family  and  about  his  money  going  to  them — 
you  knew  that?    (A,)  Only  from  what  Mr.  Skinner  had  said 
to  him.    (Q.)  You  knew  it?    (A.)  Yes.    (Q.)  Then  you  knew 
that  according  to  your  husband's  view  there  was  a  mistake  in 
this  settlement,  whatever  the  mistake  was  ?  (^.)  Yes.  (Q.)  And 
you  knew  that  it  was  to  rectify  a  mistake  that  he  had  found  in 
the  settlement?    (A.)  Yes." 

Now,  my  Lords,  it  is  manifest  that  what  the  lady  is 
assenting  to  is  what  is  actually  put  to  her  by  the  learned 
counsel  who  appears  against  her.  He  assumes  as  the  result 
of  the  evidence  before  him — and  I  suppose  upon  his  instruc- 
tions that  that  was  the  state  of  facts — that  that  was  what  was 
told  her.  If  so,  it  is  impossible  to  doubt  that  that  was  a 
misrepresentation.    It  is  all  very  well  to  say  that  the  word 

mistake  "  may  be  used  in  a  popular  and  ambiguous  sense.  I 
am  not  quite  certain  that  I  understand  what  is  meant  by  that. 
If  it  is  meant  that  there  was  a  mistake  made  at  the  time  of 
the  execution  of  the  deed  of  1890,  it  is  not  true.  If  it  is  meant 
that  after  full  consideration  and  after  the  lapse  of  six  months 
the  parties  had  begun  to  think  again  what  would  be  the  effect 
of  the  deed  which  they  had  already  executed  with  perfect 
knowledge,  and  with  great  deliberation,  and  thought  that  the 
effect  of  it  might  be  different  from  what  they  had  at  first 
supposed,  then  that  is  not  a  mistake  "  in  any  sense,  but  it  is 
something  which  shews  that  when  they  had  considered  the 
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H.  L.  (E.)   matter  more  maturely,  or  in  view  of  some  facts  which  after- 
1902      wards  happened,  they  thought,  not  indeed  that  it  was  a  mistake 
Willis     at  all,  but  that  in  view  of  events  following  the  deed,  per- 
Barron.    adventure  the  arrangement  they  had  made  in  the  deed  might 
Earl  ofHdsbury  ^^^^  ^  different  effect  from  what  they  had  anticipated  it  would. 

But  what  then  ?  It  was  not  a  mistake  at  all.  No  mistake 
was  made  at  the  time  of  the  execution  of  the  deed  in  1890  ; 
but  they  thought  better  of  it.  Suppose  they  had  said  to  this 
lady,  "  We  have  changed  our  minds  ;  we  do  not  want  to  give 
you  such  rights  as  those  we  gave  " — I  have  already  commented 
upon  what  would  be  the  result  of  that. 

Now,  my  Lords,  what  seems  to  me,  with  the  utmost  respect 
to  the  learned  judge  who  found  the  other  way,  and  to  the 
Court  of  Appeal,  whose  judgment  I  think  ought  to  be  affirmed, 
I  think  that  none  of  the  Courts  have  recognised  what  appears 
to  me  to  be  the  accumulated  force  of  all  this.  Here  was  a 
young  woman  without  advice.  She  had  begun,  unfortunately, 
by  reason  of  her  husband's  habits  of  drink,  to  contemplate  a 
separation.  She  goes  to  this  gentleman  and  asks  him  for 
advice.  He  says  he  did  not  know  she  came  to  him  as  a 
solicitor.  He  says  there  was  no  entry  in  his  book  making  her 
his  client.  It  seems  to  me  that  that  is  really  blinding  one's 
eyes  to  the  course  of  human  events.  She  went  to  him  as  a 
friend.  In  one  sense  she  did  not  go  to  him  as  a  solicitor  at 
all,  I  agree ;  but  she  went  to  him  as  the  natural  person  to 
whom  to  apply  for  protection.  He  says  that  he  stated  the 
facts  and  he  did  not  advise  her.  I  will  not  juggle  with  words. 
I  know  what  she  went  for,  from  the  statement  of  both  of  them 
— she  went  there  to  consult  a  friend.  He  was  a  solicitor  too, 
and  he  was  her  trustee.  Was  he  under  no  duty  to  his  cestui 
que  trust  to  tell  her  what  her  rights  were,  and  what  the  rights 
were  which  she  was  giving  up  ?  My  Lords,  it  seems  to  me,  I 
confess,  hardly  susceptible  of  argument.  He  was  under  a  duty 
as  a  friend,  as  a  solicitor,  and  as  her  trustee,  to  take  care  that 
she  thoroughly  understood  what  was  the  supposed  error  which 
had  been  made  in  the  first  instance,  and  to  make  her  under- 
stand what  the  effect  of  what  she  was  doing  was.  She  says  in 
the  most  natural  way  that  she  did  not  know  what  it  was.  She 
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was  told  that  there  was  a  mistake,  and  of  course  he  was  to  alter  H.  L.  (E.) 
the  settlement.    Now,  I  venture  to  say  she  did  not  know  what  1902 
the  mistake  was.  There  is  not  a  single  word  from  beginning  to  willis 

^nd  throughout  the  course  of  the  evidence  given  by  this  gentle-  b^rkok 

man  himself  to  the  effect  that  he  ever  did  explain  to  her  what   

Earl  of  Halsbury 

the  "  mistake,"  as  he  called  it,  was,  and  what  the  effect  upon 
her  rights  would  be.  He  says  that  he  thorougly  explained  the 
'deed.  Your  Lordships  have  seen  the  deed,  and  you  will  form 
your  own  judgment  of  what  sort  of  definite  idea  there  would 
be  in  the  mind  of  this  young  woman  when  this  deed  was  read 
over  to  her  and  explained. 

My  Lords,  I  have  thought  it  right  to  say  so  much  out  of 
respect  for  the  learned  judge,  who  took  a  different  view,  although 
it  appears  to  me  to  be  abundantly  clear  what  the  judgment  of 
the  House  must  be. 

I  move  your  Lordships  that  this  appeal  be  dismissed  with 
costs. 


LoED  Macnaghten.  My  Lords,  I  am  of  the  same  opinion. 
Speaking  for  myself,  I  think  this  is  a  plain  case.  I  do  not 
at  all  concur  with  an  observation  to  be  found  in  one  of  the 
judgments  of  the  Court  of  Appeal— that  the  case  is  very  near 
the  line.  I  think  it  is  perfectly  plain ;  and,  although  the  cross- 
examination  was  protracted  and  diffuse  and  as  perplexing  (I 
should  fancy)  to  the  lady  who  was  cross-examined  as  it  has 
been  to  some  of  your  Lordships,  the  case  really  lies  within  a 
very  narrow  compass.  In  my  opinion  it  depends  on  a  few  facts 
which  have  not  been  and  which  cannot  be  controverted. 

My  Lords,  in  September,  1891,  Mr.  Joseph  WilHs,  who  is 
now  dead,  and  his  wife,  Annie  Butler  Willis,  afterwards  Mrs. 
Barron,  the  plaintiff,  were  living  together.  The  relations 
'between  them  were  very  strained,  not  on  account  of  any  fault 
•of  hers,  but  on  account  of  the  intemperate  habits  of  her 
husband.  He  seems  to  have  been  drinking  himself  to  death  as 
fast  as  he  could,  and  except  in  sober  intervals  he  behaved  to 
his  wife  brutally  and  coarsely.  Now,  at  that  time,  under  a 
deed  made  in  1890,  property  to  the  amount  of  about  15,000/. 
was  in  settlement.    The  first  life  interest  was  given  to  Mrs. 
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H.  L.  (E.)  Ann  Willis,  the  mother  of  Joseph  Willis.    Subject  thereto,, 

1902  there  was  a  life  interest  given  to  Joseph  Willis  with  certain 

Willis  provisions  intended  to  protect  him  from  the  consequences  of 

Baeeon  misconduct,  and  then  Annie  Butler  Willis,  the  wife, 

" —  had  a  life  interest.    In  the  event  of  there  being  no  issue,  and 

Lord  _  ...  . 

Macnaghten.  default  of  the  exercise  of  a  joint  power  of  appointment,  the- 
survivor  of  the  husband  and  wife  had  an  absolute  power  of 
disposition  over  the  property.  There  was  an  ultimate  trust  in 
favour  of  a  cousin  of  Mr.  Willis  and  Frederick  Herbert  Skinner,, 
then  a  minor,  in  equal  shares.  The  settled  property  belonged 
originally  to  Mrs.  Ann  Willis  and  Mr.  Joseph  Willis — th& 
younger  Mrs.  Willis  did  not  contribute  anything  to  it.  So  far 
as  she  was  concerned  the  settlement  was  voluntary ;  but  the 
interest  she  took  under  the  settlement  was  as  much  her  pro- 
perty as  if  she  had  provided  the  whole  or  the  greater  part 
of  the  fund.  The  settlement  was  prepared  by  Mr.  William 
Moore  Skinner,  who  seems  to  have  been  a  solicitor  in  large- 
practice.  He  was  a  very  intimate  friend  of  the  Willis  family,, 
he  was  the  family  solicitor,  he  was  the  father  of  Frederick 
Herbert  Skinner,  and  he  was  a  trustee  of  the  settlement. 

My  Lords,  I  do  not  attribute  anything  like  dishonourable 
conduct  to  Mr.  Skinner.  I  have  read  the  whole  of  the  evidence 
and  all  the  letters,  and  I  do  not  think  there  is  any  ground  for 
attributing  anything  dishonourable  to  him ;  but  I  do  think 
that  he  neglected  his  duty  on  more  than  one  occasion.  I 
think  it  was  a  very  unfortunate  thing  that  he  permitted  him- 
self to  accept  this  gift  in  favour  of  his  son  without  taking  the 
ordinary  precautions  which  the  law  requires  in  such  a  case. 
I  cannot  help  thinking  that  a  great  deal  of  the  difficulty  in 
this  case  has  arisen  from  his  having  neglected  his  duty  on  that 
occasion.  In  his  conduct  towards  the  plaintiff,  I  think  he 
neglected  his  duty  over  and  over  again ;  he  seems  to  have  been 
aware  that  he  had  a  duty  to  her,  but  his  attempts  to  fulfil  that 
duty  were  feeble,  and  in  the  result  misleading. 

In  September,  1891,  there  was  a  good  deal  of  discussion 
between  Mrs.  Ann  Willis  and  her  son  and  the  solicitor  about 
these  unfortunate  differences,  as  they  are  called,  between  the 
husband  and  the  wife.    In  the  course  of  those  interviews  the 
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settlement  came  up  for  discussion,  and  then,  apparently  for  H.  L.  (E.) 
the  first  time,  Mrs.  Ann  Willis  and  Mr.  Joseph  Willis  expressed  1902 

their  dissatisfaction  with  the  contents  of  the  settlement,  as  Willis 

being  too  liberal  to  young  Mrs.  Willis,  and  they  told  Mr.  barrox 
William  Moore  Skinner  to  have  it  altered  to  her  detriment.  - — 

Lord 

He  laid  instructions  before  counsel  without  saying  anything  ^acnaghtetu 
to  young  Mrs.  Willis,  though  only  a  few  days  before  she  had 
had  an  interview  with  him  on  business.  He  says  she  was  not 
consulting  him  on  that  occasion ;  but  whether  she  went  to  him 
as  friend  or  solicitor,  she  did  in  fact  consult  him  on  a  very 
delicate  matter  as  regards  her  relations  with  her  husband  and 
her  interest  in  the  settled  property.  However,  before  he  sent 
the  instructions  to  counsel  he  did  not  think  it  necessary  or 
right  to  consult  her,  or  even  to  intimate  to  her  husband  or  to 
her  husband's  mother  that  she  ought  to  be  consulted.  At  the 
conclusion  of  his  instructions  to  counsel  he  says  :  "  If  any 
difficulty  should  arise  as  regards  the  assent  of  Mrs.  Willis, 
junior"  (it  is  clear,  therefore,  that  he  had  not  got  her  assent  at 
that  time,  and  that  he  thought  it  possible  that  there  might 
be  some  difficulty  about  it),  "it  is  assumed  the  Court  of  the 
Chancery  Palatine  of  Durham  will  be  competent  to  rectify  the 
settlement  in  the  way  desired,  and  that  no  Court  of  law  would 
hesitate  to  grant  the  relief  asked  from  it."  Counsel  was  of  a 
very  different  opinion.  He  settled  the  deed  as  requested,  but 
at  the  end  of  the  draft  he  put  this  note :  "As  regards  the 
action  of  the  Court,  it  does  not  appear  to  me  that  any  altera- 
tion could  be  obtained,  for,  although  the  provisions  are  some- 
what unusual,  it  seems  to  me  clear  that  the  settlement  was 
made  on  full  consideration,  and  the  Court  would  only  interfere 
on  the  ground  that  the  trusts  were  contrary  to  the  intentions 
of  the  parties  at  the  time  of  execution  of  the  settlement.  I 
cannot  see  how  this  could  be  proved  to  the  satisfaction  of  the 
Court."  That  was  the  opinion  of  the  gentleman  who  was 
concerned  in  the  preparation  of  the  earlier  deed,  and  who  had 
gone  through  it  at  the  time  very  carefully  with  Mr.  Skinner. 

The  draft  was  settled  on  September  22,  1891.  What  does 
Mr.  Skinner  do  then '?  He  does  not  send  it  to  the  lady  and 
explain  it  to  her,  or  anything  of  the  kind.    He  sends  a  fair 
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H.  L,  (E.)   copy  of  it  to  the  husband  with  this  letter :  "  Dear  Sir, — We  beg 
1902      to  inclose  you  a  fair  copy  of  the  proposed  deed  to  rectify  your 
Willis     marriage  settlement."    That  is  his  description  of  the  deed  just 
Barron,    after  he  had  been  told  what  he  must  have  known — that  rectifi- 
cation  was  out  of  the  question.    "  Please  read  it  over  to  your 

Macnaghten.  ^jfg^         gee  if  it  meets  her  approval  as  well  as  your  own. 

If  it  does,  return  same  to  us,  when  we  will  have  it  engrossed 
ready  for  the  signature  of  all  parties  without  delay."  So  that 
he  seems  to  have  considered  even  then  that  he  had  a  duty  to 
the  wife  ;  but  he  employs  the  husband — a  very  extraordinary 
medium  considering  what  had  passed  quite  lately  at  the  inter- 
view between  him  and  the  lady — he  employs  the  husband  to 
explain  to  her  the  propriety  of  the  whole  of  her  interest  being 
taken  away  in  the  event  of  her  marrying  after  his  death.  It  is 
not  surprising  that  Mr.  WilHs,  acting  on  Mr.  Skinner's  hint, 
told  his  wife  that  the  deed  was  to  correct  a  mistake  in  the 
settlement.  Then  he  sent  back  the  draft  by  his  mother. 
Nothing  further  took  place  till  September  30.  On  that  date 
Mr.  Skinner  chose  an  extraordinarily  inopportune  time  for 
explaining  matters  to  this  lady.  He  was  called  in  to  make  a 
will  for  her  mother,  who  was  on  the  point  of  death  or,  at  any 
rate,  in  a  most  critical  condition,  and  then  he  says  he  explained 
everything  to  her.  She  says  she  does  not  remember  anything 
•of  the  kind.  I  think  it  is  extremely  likely,  considering  the 
position  in  which  she  was  at  that  time,  that  she  paid  very 
little  attention  to  what  was  going  on,  and  the  whole  thing  may 
have  vanished  from  her  mind ;  but  let  us  take  Mr.  Skinner's 
own  account  of  it:  "I  saw  the  plaintiff,"  he  says,  "in  the 
dining-room  of  her  mother's  house,  and  I  explained  to  her 
that  Mrs.  Willis  and  her  son  had  called  upon  me  in  the  way 
I  have  already  stated,  and  that  they  desired  to  have  the  deed 
altered  for  the  purpose  of  depriving  her  of  the  life  interest 
which  she  took  under  the  original  settlement,  cutting  down 
that  interest  to  an  interest  during  her  widowhood,  and  depriv- 
ing her  of  the  power  of  disposing  of  the  property  provided 
•she  survived  her  husband  without  their  having  jointly  executed 
it."  Then  come  these  words  :  "  I  explained  it  as  clearly  as  it 
'was  possible  for  me  to  do,  and  as  it  was  my  duty  to  do."  So 
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that  he  plainly  recognises  that  there  was  a  duty  cast  upon   H.  L.  (E.) 
him  with  regard  to  this  lady.    He  had  the  duty,  as  he  says,  1902 
of  explaining  it ;  she  did  not  go  to  him  for  explanation ;  he  Willis 
came  to  her.    He  felt  that  he  had  this  duty ;  but  what  on  ^j^^^'^^^^ 
earth  was  the  use  of  explaining  what  was  going  to  happen 
to  her  unless  he  also  explained  to  her  clearly  what  her  position  MacnagMen, 
was,  and  what  course  was  open  to  her  and  what  she  ought  to 
do  under  the  circumstances  ?    I  quite  believe  what  she  says, 
that  she  went  through  with  the  execution  of  this  deed  under 
the  impression  that  it  was  merely  to  correct  a  mistake  which 
had  been  made  in  the  original  settlement.     Her  husband 
certainly  told  her  so.    Mr.  Skinner  admits,  or  half  admits,  that 
he  told  her  so  too.    He  will  not  swear  that  he  did  not  use  the- 
word  ''mistake"  in  speaking  to  her.    Putting  out  of  con- 
sideration the  fact  that  Mr.  Skinner's  son  got  a  great  advantage,. 
I  must  say  I  think,  even  if  the  person  who  was  the  ultimate- 
remainderman  had  been  no  connection  of  Mr.  Skinner,  there 
would  have  been  ample  ground  to  set  aside  this  deed,  con- 
sidering that  Mr.  Skinner  was  her  family  solicitor,  the  person 
to  whom  she  would  naturally  go  for  advice,  and  that  he  was- 
also  her  trustee.    It  makes  it  rather  stronger  when  you  see 
that  the  effect  of  this  alteration  was  to  make  certain,  or  almost 
certain,  a  gift  in  favour  of  Mr.  Skinner's  son  which  was 
contingent  and  doubtful  until  the  deed  was  executed. 

My  Lords,  I  have  no  hesitation  in  concurring  in  the  motion 
which  has  been  proposed.  I  think  this  appeal  ought  to  be 
dismissed  with  costs. 

LoED  Shand.  My  Lords,  I  am  entirely  of  the  same  opinion. 
I  concur  in  all  the  observations  that  have  been  made  by  my 
noble  and  learned  friends,  the  Lord  Chancellor  and  Lord 
Macnaghten,  and  I  shall  add  only  a  few  words  to  what  they 
have  said.  It  appears  to  me  to  be  quite  plain  that  it  was  the 
duty  of  Mr.  Skinner  on  the  occasion  of  the  execution  of  the 
deed  of  1891  to  have  required  that  the  lady  should  put  her 
interests  into  other  hands,  and  that  he  should  not  have  been 
the  person  to  advise  her  upon  those  interests.  I  think, 
looking  at  the  relations  between  the  parties,  looking  to  the 
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H.  L.  (E.)  fact  that  Mr.  Skinner  was  a  friend  and  was  trustee  in  the 
1902      administration  of  the  funds  upon  which  she  was  dependent  for 
Willis     tier  subsistence  through  her  husband,  and  that  he  was  her 
Barkon     3jgent,  as  I  take  it  he  was,  in  the  circumstances  which  have 
Lor^^and  discloscd,  it  was  clearly  his  duty  to  require  that  she 

 should  get  independent  advice.    It  is  said  that  he  explained 

the  matter  to  her.  I  agree  with  my  noble  and  learned  friend. 
Lord  Macnaghten,  in  thinking  that  that  explanation  was  not 
sufficient  or  satisfactory,  even  as  stated  by  Mr.  Skinner  him- 
self, as  given  to  her  in  the  evening  at  her  mother's  house,  but 
which  is,  however,  disputed  or  denied  by  her ;  but,  whatever 
explanation  may  have  been  given,  I  do  not  think  that  explana- 
tion by  him  was  enough.  I  think,  looking  at  the  circumstance 
that  there  was  a  great  disadvantage  to  Mrs.  Willis  in  the 
execution  of  this  deed  in  which  she  was  renouncing  valuable 
interests — at  the  circumstance  that  at  the  same  time  a  benefit 
was  being  given  to  Mr.  Skinner's  own  son  by  that  act  of 
renunciation,  and  at  the  circumstance  of  Mr.  Skinner's  position 
as  law  agent,  as  I  think  she  was  entitled  to  take  him  as  being 
at  the  time — looking  at  these  circumstances,  I  am  clearly  of 
opinion  that  nothing  short  of  putting  the  interests  of  this 
lady  into  other  hands  would  have  satisfied  the  case,  or  have 
avoided  the  legal  result  which  now  follows.  An  independent 
agent  would,  it  may  be  assumed,  have  explained  to  her  that 
the  deed  was  not  for  the  purpose  of  merely  correcting  a 
mistake,  but  wasi  intended  materially  to  alter  her  position,  and 
to  cut  down,  and  on  her  part  to  renounce,  important  pecuniary 
rights.  Even  laying  out  of  view  the  advantage  to  be  gained 
by  Mr.  Skinner,  junior,  the  observations  of  counsel  would ^  in 
all  probability  have  been  forcibly  laid  before  her.  To  this 
independent  advice  I  think  she  was  entitled. 

I  am  of  opinion,  therefore,  with  your  Lordships,  that  the 
judgment  appealed  froni  ought  to  be  affirmed. 

LoED  Davey.  My  Lords,  I  am  of  the  same  opinion,  and  I 
do  not  think  it  necessary  to  make  any  detailed  examination  of 
the  facts  of  the  case  which  are  brought  out  in  the  examination 
and  cross-examination  of  the  witnesses,  as  I  agree  with  what 
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Lord  Davey, 


has  been  said  on  that  point  by  my  noble  and  learned  friend  on    H.  L.  (E.) 
the  Woolsack  and  my  noble  and  learned  friend  opposite,  Lord  1902 
Macnaghten.  Willis 

The  first  question  is  to  inquire  what  the  deed  of  1891,  which  babron. 
was  sought  to  be  set  aside  by  this  action,  did ;  and  I  find  that 
it  did  two  things,  and  two  things  only.  In  the  first  place,  it 
cut  down  the  life  interest  which  the  plaintiff  was  entitled  to 
•during  her  life,  in  case  she  survived  her  husband,  to  an  estate 
so  long  only  as  she  should  remain  his  widow  and  not  marry 
again ;  secondly,  it  made  a  material  alteration  as  to  her  interest 
in  the  capital  fund,  and  indeed  it  deprived  her  of  any  prospect 
of  sharing  in  the  capital  fund,  for  whereas  under  the  original 
deed  she  would  have  had  a  joint  power  of  appointment  with 
her  husband  during  their  joint  lives,  and  if  she  survived  him 
a  separate  power  of  appointment,  she  gave  up  both  her  joint 
power  during  their  joint  lives,  and  also  the  chance  of  having  a 
power  of  disposition  in  case  she  survived  her  husband. 

Now,  my  Lords,  it  will  be  observed  that  those  alterations  in 
the  deed  were  concessions  which  came  entirely  from  her  side, 
and  that  no  alteration  was  made  in  her  favour,  and  no  con- 
sideration of  any  sort  or  kind,  no  quid  pro  quo,  was  provided 
for  her  by  the  deed. 

My  Lords,  the  next  question  I  ask  is.  What  was  the  position 
of  Mr.  William  Moore  Skinner  ?  Mr.  Skinner  was  her  husband's 
solicitor,  and  indeed  he  was  the  solicitor  for  the  whole  family, 
and  not  only  for  the  whole  family,  but  it  appears  that  he  also 
attended  Mrs.  Brown,  the  plaintiff's  mother,  when  she  was  on 
her  deathbed,  and  I  think  made  Mrs.  Brown's  will  for  her. 
But  he  was  more  than  that.  He  was  also  a  very  intimate 
family  friend  of  the  WilHs  family,  including  the  plaintiff  and 
her  husband,  and  was  a  trustee  under  the  original  settlement. 
My  Lords,  I  think  it  is  a  sound  observation  that  a  wife  usually 
has  no  solicitor  of  her  own  apart  from  her  husband,  and  I  think 
she  is  prima  facie  entitled  to  look  to  her  husband's  solicitor,  tlie 
solicitor  of  her  husband's  family,  for  advice  and  assistance  until 
that  sohcitor  repudiates  the  obligation  to  give  such  advice,  and 
requires  her  to  consult  another  gentleman. 

Now,  my  Lords,  the  result  of  the  evidence  upon  my  mind, 
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H.  L.  (E.)  without  going  into  details,  is  that  this  lady  did  in  fact  rely 

1902  upon  Mr.  William  Moore  Skinner  to  advise  and  assist  her  as- 

Willis  her  solicitor.  I  do  not  find  that  Mr.  Skinner  ever  repudiated 
Barkon  obligation  to  advise  the  plaintiff.    I  am  aware  that  he  says- 

,  7—  that  he  was  somewhat  sore  at  the  suo^ffestion  that  he  had 

Lord  Davey. 

'   made  a  mistake  with  regard  to  the  earlier  deed,  and  that  he 

required  not  Mrs.  Willis  only  but  her  husband  and  her  to 
go  and  consult  another  solicitor  across  the  street.  But,  my 
Lords,  that  is  a  very  different  thing  from  advising  the  plaintiff 
to  be  advised  by  a  solicitor  separate  from  her  husband.  The 
suggestion  which  he  says  he  made  was  that  they  should  both 
go  and  consult  another  solicitor.  What  he  ought  to  have 
done  was  to  advise  her  to  consult  a  solicitor  separate  from  and 
independent  of  her  husband.  It  is  to  be  observed  that  the 
deed  was  in  fact  prepared  by  him  on  behalf  of  all  parties,  and 
I  cannot  find  throughout  this  long  evidence  that  any  suggestion 
was  ever  made  by  anybody  that  it  had  been  perused  or  settled 
by  any  person  on  her  behalf.  Therefore,  I  take  it  to  be  clear 
that  he  was  the  only  solicitor  acting  for  her  in  the  matter,  and 
that  he  was  the  solicitor  who  prepared  and  perused  and  settled 
the  deed  on  behalf  of  all  parties.  Indeed,  Mr.  Skinner  seems 
to  have  accepted  that  situation,  and  to  have  taken  some  pains 
to  explain  the  contents  of  the  deed  to  the  plaintiff.  But,  as 
Eigby  L.J.  says,  that  was  not  enough.  She  required  not  onty 
explanation  as  to  the  meaning  of  the  deed,  but  what  she 
wanted  was,  or  what  she  had  a  right  to  look  for  was,  advice  as 
to  her  rights. 

My  Lords,  the  next  question  I  ask  is.  What  was  the  know- 
ledge of  the  plaintiff  and  the  information  given  to  her  as  to  the 
circumstances  and  the  purpose  for  which  the  deed  was  to  be 
executed?  On  those  points,  again,  I  will  not  trouble  youir 
Lordships  by  reading  long  passages  from  the  evidence,  because 
I  agree  with  the  Lord  Chancellor  that  the  information  given  to 
her,  and  her  belief  founded  upon  that  information,,  was  that  a 
mistake  had  been  made  in  drawing  up  the  previous  deed,  and 
that  all  that  was  asked  of  her  was  to  put  right  or  rectify  a 
mistake  which  had  been  made — inadvertently  made — by  the 
parties. 


A.  C. 
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Now,  my  Lords,  it  i\  of  course  a  commonplace  to  point  out  H.  L.  (E.) 
the  widely  different  position  of  a  woman  who  is  asked  to  put  1902 

right  a  mistake  made  in  a  deed  under  which  she  derives  very  wnlis  ' 

considerable  advantages,  and  that  of  a  woman  who  is  asked,  bakron 

the  parties  to  a  deed  which  conferred  an  advantage  upon  her   

^  o       xr  LordDavey, 

having  changed  their  minds,  whether  she  will  assist  them  to   

carry  out,  not  their  original  mind  and  intention,  but  their  new 
mind  and  intention.  It  is  admitted  by  the  learned  counsel  for 
the  appellants  (and  the  admission  could  not  have  been  avoided) 
that  there  is  no  evidence  that  any  mistake  of  fact  had  really 
been  made  in  drawing  up  the  previous  deed.  What  we  must 
understand  is,  that  the  parties,  having  realized  the  effect  of 
what  they  had  done,  had  changed  their  minds.  Now,  if  she 
had  consulted  a  separate  solicitor  he  would  have  told  her 
that  it  was  not  a  case  of  a  mistake  which  any  person  of 
right  feeling  who  was  taking  a  gift  from  others  might  have 
considered  himself  under  an  obligation  to  put  right.  In  such 
circumstances  I  should  think  most  fair-minded  persons  would 
say,  "  I  will  not  accept  a  gift  which  has  been  made  to  me  under 
a  mistake."  If  she  had  consulted  a  separate  solicitor,  he  would 
have  told  her  what  her  real  position  was,  and  what  were  the- 
rights  which  she  was  entitled  to  under  that  deed ;  at  the  lowest, 
he  would  probably  have  succeeded  in  making  a  bargain  and 
securing  for  her  countervailing  advantages  in  place  of  those 
which  she  was  asked  to  give  up. 

My  Lords,  I  therefore  think  that  the  judgment  of  the  Court 
of  Appeal  in  this  case  must  be  affirmed,  on  the  ground  that  the 
plaintiff  did  not  understand  the  purpose  and  intention  or  the 
true  effect  of  the  deed  of  1891,  and  that  such  failure  to  grasp 
the  true  effect  of  the  deed  arose  from  Mr.  Skinner,  who  had 
assumed  the  position  and  the  obligation  of  advising  her,  having 
failed  to  give  her  proper  advice. 

My  Lords,  the  alterations  made  in  the  deed  made  an  impor- 
tant difference  in  the  position  of  young  Mr.  Skinner,  who  wa& 
entitled  to  a  moiety  of  the  capital  in  default  of  the  exercise  of 
any  of  the  powers  of  appointment  which  were  given  by  the- 
settlement.  In  the  first  place,  his  prospect  of  succeeding  to  a 
share  of  the  capital  depended  on  the  single  contingency  only 
of  Joseph  Willis  dying  without  having  exercised  the  power  of 
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H.  L.  (E.)   appointment,  instead  of  the  double  contingency  of  the  joint 
1902      power  not  being  exercised  and  the  wife  being-  the  survivor 
'  Willis     (which  event  actually  happened)  and  her  not  exercising  the 
Barkon.    power.     He  also  gained  a  considerable  advantage  by  his 
s^oi^dDTvey    P^ospoct  of  succceding  to  the  capital  being  accelerated  by  the 

  plaintiff's  life  interest  being  cut  down  to  an  interest  during 

widowhood  only. 

I  therefore  think  that  the  decision  of  the  Court  of  Appeal 
may  also  be  supported  upon  the  ground  upon  which  the  learned 
judges  of  the  Court  of  Appeal  based  it,  namely,  that  Mr. 
"William  Moore  Skinner's  son  could  not  take  a  benefit  from  the 
plaintiff  without  shewing  the  righteousness  of  the  transaction, 
or,  in  other  words,  that  she  had  independent  advice  and  assist- 
ance as  to  her  rights  and  real  position.  I  therefore  concur  in 
the  judgment  which  has  been  proposed. 

LoED  Beampton.  My  Lords,  the  deed  of  1890  was  all  the 
parties  intended  it  should  be  and  no  more. 

After  the  deed  was  executed  the  settlors  changed  their  minds 
^nd  desired  to  limit  the  benefits  it  conferred  on  the  plaintiff. 
■  This  could  only  be  done  by  getting  the  plaintiff  to  sign  the 
«deed  in  question  to  effect  this  alteration.  The  deed  was 
accordingly  prepared,  and  in  order  to  obtain  the  plaintiff's 
.execution  of  it  she  was  told  it  was  to  rectify  a  mistake  in  the 
•original  deed.  There  was  no  mistake — the  parties  meant  all 
that  was  in  the  deed  of  1890.  It  was  in  fact  untrue  to  say 
there  had  been  any  mistake  at  all. 

I  agree  in  all  that  has  been  said  by  my  noble  and  learned 
Iriend  on  the  Woolsack,  and  my  other  noble  and  learned  friends 
who  have  expressed  their  views,  and  in  the  judgment  proposed. 

LoED  EoBEETSON.    My  Lords,  I  entirely  agree. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 

Lords' Jo imials,  Ma^j  IS,  1902. 

Solicitors :  Balfour  Allan  dc  Co.,  for  Shinner,  Church  d 
Michael,  Sunderland;  Wynne-Baxter  d  Keeble,  for  Beldon  d 
Achroyd,  Bradford, 
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OEESHAM     LIFE  ASSUEANCE 
SOCIETY,  LIMITED  .    .  . 

AND 

BISHOP  (SuRVEYOE  OF  Taxes)  .    .    .  Eespondent 


3  ) 

V     Appellants  ;     h.  l.  (e.) 


Revenue — Income  Tax — Company — Interest  from  Foreign  Investments — Receipt 
in  the  United  Kingdom — Income  Tax  Act,  1842,  c.  35,  s.  100,  Sched.  D, 
Fourth  Case — Income  Tax  Act,  1853,  c.  34,  s.  2,  Sched.  D,  s.  5. 

Interest  arising  from  foreign  securities  and  paid  abroad  is  not  "  received 
in  the  United  Kingdom  "  within  the  meaning  of  the  Income  Tax  Act,  1842, 
s.  100,  Sched.  D,  Fourth  Case,  and  is  therefore  not  chargeable  with  income 
tax  under  that  clause,  unless  it  is  remitted  to  the  United  Kingdom. 

A  life  assurance  society  carried  on  business  at  home  and  abroad,  the 
head  office  being  in  London  where  the  accounts  and  balance-sheets  were 
made  up,  the  profits  ascertained  and  the  dividends  paid.  The  interest 
upon  the  society's  foreign  securities  paid  abroad  was  received  there  by 
their  agents,  and  part  of  it  was  applied  abroad  for  the  purposes  of  the 
society.  All  the  interest  on  foreign  securities  was  taken  into  account  in 
the  balance-sheets  upon  which  the  profits  were  ascertained : — 

Held,  that  taking  the  interest  into  account  was  not  equivalent  to  a 
receipt  in  the  United  Kingdom,  and  that  income  tax  was  not  chargeable 
upon  that  part  of  the  interest  which  was  not  remitted  to  the  United 
Kingdom. 

The  decision  of  the  Court  of  Appeal,  [1901]  1  K.  B.  153,  reversed. 

The  following  is  a  summary  of  the  facts  stated  in  a  special 
-case  by  the  Income  Tax  Commissioners  for  London  and  in  a 
supplemental  statement  which  are  fully  reported  below.  (1) 

The  appellants  carried  on  the  business  of  life  assurance  in 
Great  Britain  and  also  abroad,  where  they  had  local  agents  or 
managers.  The  head  office  of  the  society  was  in  London,  and 
the  whole  management  and  control  of  the  business  was,  subject 
to  the  meetings  of  the  shareholders,  vested  in  the  board  of 
directors  in  London,  where  the  meetings  were  held,*  division  of 
profits  declared** and  dividends  paid.  The  society  had  foreign 
investments  the  interest  on  which  was  paid  abroad.  That 
interest  was  either  remitted  to  Great  Britain,  or  reinvested 


1902 
3Iay  16. 


(1)  [1901]  1  K.  B.  153. 
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H.  L.  (E.)   abroad  in  the  country  where  it  was  paid  or  in  other  foreign 
1902      countries,  or  applied  abroad  for  the  purposes  of  the  society. 
Gresham  word  "interest"  in  this  summary  includes  dividends  and 

Life  rents. 
Assurance 

Society  All  interest,  including  that  on  foreign  securities,  was  included 
Bishop.  money  received  by  the  society  in  the  revenue  accounts,  and 
set  out  in  the  valuatioij  balance-sheets  upon  which  the  profits 
were  ascertained.  The  accounts  were  made  out  at  the  head 
office.  The  society  paid  income  tax  for  the  year  ending  April  5^, 
1893,  upon  the  sum  of  6000Z.  odd  in  respect  of  interest  upon 
foreign  securities  remitted  to  the  United  Kingdom.  They  were 
surcharged  by  the  Income  Tax  Commissioners  in  the  sum  of 
143,000Z.  odd,  interest  on  foreign  securities,  which  had  not 
been  so  remitted.  The  Queen's  Bench  Division  (Grantham 
and  Kennedy  JJ.)  confirmed  the  decision  of  the  Commissioners,, 
and  the  Court  of  Appeal  (A.  L.  Smith  M.E.,  ColHns  and 
Stirling  L.J  J.)  dismissed  the  appeal.  Neither  the  order  of  th& 
Queen's  Bench  Division  nor  the  order  of  the  Court  of  Appeal 
answered  the  specific  questions  raised  by  the  case  and  reported 
below.  (1)    The  society  brought  the  present  appeal. 

Feb.  17;  March  3,  6.  Sir  Edward  Clarice,  K.C.,  and 
Haldane,  K,C.  (Stewart-Smith  with  them),  for  the  appellants. 
The  appellants  are  not  liable  to  pay  tax  on  anything  but 
profits  and  interest  on  foreign  securities  remitted  to  the  United 
Kingdom.  "  Income  tax,"  said  Lord  Macnaghten,  "  is  a  tax 
on  income.  It  is  one  tax,  not  a  collection  of  taxes  essentially 
distinct."  So  Lord  Davey  :  The  word  '  profits  '  is  the  word 
selected  by  the  Legislature  for  describing  generally  the  subjects 

of  taxation  under  the  Income  Tax  Acts  The  income 

tax  is  intended  to  be  a  tax  upon  a  person's  income  or  annual 
profits":  London  County  Council  v.  Attorney -General.  (2> 
The  society  has  paid  -  the  tax  upon  the  interest  on  foreign 
securities  which  has  been  remitted  to  the  United  Kingdom. 
What  is  not  remitted  is  not  chargeable.  By  the  Income  Tax- 
Act,  1842,  s.  100,  Sched.  D,  Fourth  Case,  the  duty  on  the  interest 
arising  from  foreign  securities  is  to  be  computed  "  on  a  sum  not 
(1)  [1901]  1  K.  B.  at  p.  156.  (2)  [1901]  A.  C.  26,  35,  45. 
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iess  than  the  full  amount  of  the  sums  ....  which  have  been 
or  will  be  received  in "  the  United  Kingdom.  The  interest 
now  in  question  has  not  been  received  here.  The  words  mean 
an  actual,  not  a  "  constructive  "  receipt.  The  decision  of  the 
Court  of  Session  in  Standard  Life  Assurance  Co,  v.  Allan  (1)  is 
in  point :  money  from  foreign  investments  not  remitted  home 
but  reinvested  abroad  was  held  not  chargeable ;  and  the  decision 
'Of  the  Court  below  in  the  present  case  was  disapproved,  as 
well  as  that  of  the  Divisional  Court  in  Universal  Life  Assur- 
ance Society  v.  Bishop.  (2)  Lord  Moncreiff  observed  that  these 
.cases  seem  to  have  proceeded  upon  a  misapprehension  of  the 
Scottish  decisions  in  Scottish  Mortgage  Company  of  New  Mexico 
v.  Commissioners  of  Inland  Bevenue  (3)  and  Forbes  v.  Scottish 
Provident  Institution.  (4)  The  former  was  wholly  different 
from  the  present  case.  It  was  really  one  of  estoppel.  There 
was  interest  from  invested  funds  in  America  which  ought  to 
have  been  brought  home.  There  was  capital  in  this  country 
to  be  invested  in  America.  An  amount  of  the  latter  exactly 
equal  to  the  interest  was  distributed  as  income.  This  distribu- 
tion, unless  it  were  an  admission  of  receipt  of  the  interest  from 
.America,  was  wholly  illegal.  Forbes'  Case  (4)  is  in  the  appel- 
lants' favour.  Clerical f  Medical ^  and  General  Life  Assurance 
Society  v.  Carter  (5)  is  inconsistent  with  the  principles  estab- 
lished in  this  House  in  the  London  County  Council  case  above 
quoted.  The  principle  contended  for  here  was  applied  in 
Colquhoun  v.  Brooks  (6)  under  the  Fifth  Case. 

Sir  B.  B.  Finlay^  A.-G.y  and  Bowlatt  {Sir  E.  Carson,  S.-G.y 
tind  DancTiwerts,  with  them),  for  the  respondent.  The  money 
was  set  off  in  account  against  sums  which  would  otherwise 
have  been  sent  from  the  United  Kingdom,  and  profits  were 
distributed  on  the  footing  that  the  money  had  been  received. 
The  words  ''received  in  the  United  Kingdom"  cannot  be 
confined  to  physical  receipt,  but  are  used  in  the  ordinary 
business  meaning.    The  whole  system  of  payment  by  crossed 


H.  L.  (E.) 
1902 

Gresham 

Life 
Assurance 
Society 

V. 

Bishop. 


(1)  (1901)  W  b\  805. 

(2)  (1899)  G8  L.  J.  (Q.B.)  962. 

(3)  (1886)  14  E.  98;  2  Tax  Cas. 
165. 


(4)  (1895)  23  E.  322 ;  3  Tax  Cas. 
443. 

(5)  (1889)  22  Q.  B.  D.  444. 
(G)  (1889)  14  App.  Cas.  493. 
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H.  L.  (E.)   cheques  is  inconsistent  with  so  narrow  a  view.    In  accordance 
1902  ^    with  modern  language  money  is  received  wherever  its  benefit 
Geesham    or  value  is  obtained.    Where  debts  are  paid  out  of  money 
AssuEANCE  ^t>road  which  would  otherwise  have  to  be  paid  out  of  money 

Society     here,  there  is  a  receipt  here  because  the  debtor  is  discharged. 

Bishop.  The  decisions  on  the  analogous  expression  paid  in  cash  "  are 
in  point.  Set  off,  or  credit  in  account,  or  any  bona  fide  trans- 
action which  could  stipport  a  plea  of  payment  is  equivalent 
to  "  payment  in  cash  "  :  North  Sydney  Investment  and  Tram- 
way Co.  V.  Higgins  (1)  and  Larocgue  v.  Beaiicjiemin  (2),  and 
the  cases  there  cited.  Carter's  Case  (3)  was  rightly  decided, 
and  Collins  L.J.  below  put  the  case  correctly  and  forcibly — 
that  there  was  clearly  a  receipt  in  point  of  law,  and  that  the 
appellants'  argument  would  require  that  actual  bullion  should 
be  sent  from  one  side  of  the  Atlantic  to  the  other.  The  New 
Mexico  Case  (4)  is  similar  to  this,  there  being  payment  in 
account  in  both  instances.  Forbes  v.  Scottish  Provident  Insti- 
tution  (5)  is  not  inconsistent  with  the  Crown's  claim  here,  as 
the  money  there  was  not  dealt  with  in  any  way,  whereas  in 
this  case  the  money  is  employed  to  relieve  the  company's 
exchequer  in  England  by  paying  debts  abroad.  This  interest,^ 
to  use  Wright  J. 's  words  in  Norwich  Union  Fire  Insurance 
Co.  V.  Magee  (6),  "  is.  brought  into  account  as  part  of  the 
profits  and  gains  of  the  business."  The  language  of  Wright  J. 
in  Bartholomay  Brewing  Co.  v.  Wyatt  (7) — "  a  debt  due  and 
payable  in  England  to  the  foreign  shareholders  is  discharged 
by  the  money  retained  in  America.  That  ....  is  equivalent 
to  a  receipt  of  the  money  here  " — accurately  expresses  the  law 
here  applicable. 

Sir  E.  Clarke,  K.C.,  in  reply. 

The  House  took  time  for  consideration. 

May  16.  Eael  of  Halsbuey  L.C.  My  Lords,  the  question 
in  this  case  seems  to  me  to  depend  upon  the  actual  words 

(1)  [1899]  A.  C.  263.  (5)  23  E.  322. 

(2)  [1897]  A.  C.  358.  (6)  (1896)  3  Tax  Cas.  457. 

(3)  22  Q.  B.  D.  444.  (7)  [1893]  2  Q.  B.  499 ;  3  Tax  Cas. 

(4)  14  K.  98.  213,  223. 
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used  by  the  Legislature,  and  I  deprecate  a  construction  which    H.  L.  (E.) 
passes  by  the  actual  words  and  seeks  to  limit  the  words  by  1902 
what  is  supposed  to  be  something  equivalent  to  the  language  G^sHAjr 
used  by  the  Legislature.     To  put  the  matter  shortly,  the  ^ssmScc 
Legislature  has  provided  that,  besides  the  proper  amount  of  Society 
taxation  upon  the  balance  of  profits  and  gains  by  any  person  Bishop. 
resident  in  this  country,  he  must  also  pay  upon  the  interest  on  Ead  oTnlisbur^j 
any  investment  made  in  foreign  countries,  and  that  the  duty  — 
must  be  levied  upon  the  full  amount  received  without  any 
deduction ;  but  then  this  impost  is  only  to  be  levied  provided 
the  money  is  received  in  this  country. 

Now,  here  the  money  has  not  actually  been  received  in  this 
country.  It  is  to  be  observed  that  the  Legislature  has  assumed, 
by  the  distinction  which  it  has  made  between  the  mode  of 
ascertaining  the  amount  payable  generally  upon  the  balance 
of  gains  and  profits,  and  the  amount  taxable  in  respect  of  the 
interest  payable  upon  foreign  investments,  that  it  has  earmarked 
that  sum  and  made  it  subject  to  distinct  and  peculiar  incidents. 
The  difficulty  of  identifying  the  actual  sum  is  no  limit  on  the 
enactment.  The  Legislature  must  be  supposed  to  have  con- 
templated the  possibility  of  drawing  a  distinction  between 
money  received  in  this  country  and  money  accounted  for  or 
credited  in  account.  If  it  were  not  for  the  difficulty  of  ear- 
marking money,  I  should  think  no  one  would  have  any  doubt 
that  the  money  must  be  received  in  this  country  to  bring  it 
within  the  words  of  the  statute.  If  it  were  not  money  but 
some  commodity,  say  tobacco,  which  a  trader  carrying  on  busi-- 
ness  in  London  and  Paris  was  accounting  for  to  his  London 
house,  no  one  would  say  that  though  the  Paris  tobacco  was- 
credited  in  account  as  a  set-off  against  some  expense  or  some- 
thing that  the  supposed  London  firm  had  to  set  off  against  the 
same  claim,  and  that  as  the  London  firm  was  paid  by  the 
Paris  tobacco,  therefore  the  tobacco  was  liable  to  the  import 
duty  on  tobacco  because  it  was  taken  into  account  in  the  books 
of  the  London  firm. 

In  no  way  that  I  can  give  any  reasonable  interpretation  to 
has  the  money  reached  this  country  or  been  received  in  this 
country.    It,  like  the  tobacco  in  the  case  suggested,  has  not 
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H.  L.  (E.)   been  imported,  and  if  the  Legislature  had  intended  that  bring- 

1902      ing  it  into  account  was  to  be  equivalent  to  its  being  received, 

Obesham       would  have  been  easy  to  say  so.    It  cannot  be  said  that  the 

Life  artificial  meanings  to  be  attached  to  ordinary  language 

Assurance  ^  °  _  ^  j       &  t> 

Society    is  either  Unknown  or  unusual  in  legislation;  and  if  it  was 
Bishop,     intended  to  make  this  a  special  subject  of  taxation  to  be  taxed 
Earl  of  Haisbury  whcuever  and  wherever  an  equivalent  amount  was  credited  or 

L  C  •  • 

_1  booked  or  in  any  other  way  recognised  as  having  come  under 
the  dominion  of  the  owner  in  this  country,  nothing  could  have 
been  easier  than  to  enact  it  in  plain  terms.  I  decline  to  go 
beyond  the  words  used,  and  I  do  not  think  this  money  was 
received  in  this  country. 

I  do  not  think  any  amount  of  book-keeping  or  treatment  of 
these  assets,  wherever  they  may  be,  will  be  equivalent  to  or 
the  same  thing  as  receiving  the  amount  in  this  country.  The 
words  are  simple,  intelligible,  and  represent  an  ordinary  and 
simple  thing.  I  cannot  think  we  ought  to  go  beyond  the  words 
themselves,  and  I  think  this  judgment  ought  to  be  reversed. 

Lord  Macnaghten.  My  Lords,  I  am  also  of  opinion  that 
the  judgment  of  the  Court  of  Appeal  cannot  be  supported.  The 
question  depends  upon  the  meaning  of  the  rule  applicable  to 
the  fourth  case  of  Sched.  D.  To  my  mind  the  language  of 
the  rule  is  so  plain  that  it  is  difficult,  if  not  impossible,  to  add 
anything  which  would  make  the  meaning  plainer. 

The  appellants  are  possessed  of  foreign  securities.  The 
duty  to  be  charged  in  respect  of  interest  arising  from  foreign 
securities  is,  according  to  the  rule  in  question,  to  be  computed 
on  a  sum  not  less  than  the  full  amount  of  the  sums  which 
have  been,  or  will  be,  received  in  the  United  Kingdom  in  the 
current  year.  I  do  not  understand  what  is  meant  by  con- 
'structive  receipt  in  such  a  case  as  this,  or  how  any  sums  can 
be  said  to  have  been  received  in  the  United  Kingdom  unless 
■they  have  been  brought  to  the  United  Kingdom,  or  unless 
there  has  been  a  remittance  "  payable  in  the  United  Kingdom," 
'to  borrow  the  language  of  the  rule  applicable  to  the  fifth  case. 
The  circumstance  that  the  business  of  the  society  is  "one 
indivisible  business,"  and  that  the  society  in  the  statement  of 
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its  affairs  and  in  its  dealings  with  its  shareholders  and  customers 
takes  into  consideration  its  foreign  assets  and  liabilities,  seems 
to  me  to  be  immaterial  to  the  present  question.  As  my  noble 
and  learned  friend  Lord  Kobertson,  when  Lord  President, 
observed  in  Forbes  Scottish  Provident  Institution  (1),  "  Every 
man  and  every  company  having  foreign  or  colonial  invest- 
ments of  course  knows  of  the  interest  arising  from  them, 
takes  note  of  it,  and  enters  it  in  any  statement  of  affairs  which 
may  require  to  be  made  up."  But  that,  as  I  think,  and  as  the 
Lord  President  thought,  is  a  very  different  thing  from  bringing 
the  interest  home — a  very  different  thing  from  the  receipt  of  the 
money  here,  either  in  specie  or  as  represented  by  a  remittance 
payable  in  this  country. 

The  difficulty  seems  to  have  arisen  from  a  misunderstanding 
or  a  misapplication  of  the  judgment  in  the  New  Mexico 
Case.  (2)  That  was  a  very  special  case.  Whether  the  decision 
was  right  or  wrong,  it  can  have  no  bearing  upon  the  question 
now  before  your  Lordships.  Speaking  for  myself,  I  think  the 
decision  was  right.  In  that  case,  as  it  seems  to  me,  in  the 
transmission  to  this  country  of  money  which  the  company  was 
free  to  distribute,  and  the  transmission  to  America  by  way  of 
exchange  of  an  equivalent  amount  which  the  company  was 
bound  to  reinvest,  the  company  acted  as  their  own  bankers, 
and  did  for  themselves,  by  an  entry  in  their  books,  what 
might  have  been  done  less  conveniently  and  less  economically 
by  an  ordinary  bank  or  financial  agent  on  their  behalf.  I 
think  that  the  appeal  must  be  allowed. 


H.  L.  (E.) 
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Lord  Shand.  My  Lords,  I  am  also  of  opinion  that  the 
appeal  should  be  allowed.  It  is  true  that  the  appellants 
received  the  interest  on  their  foreign  securities  by  the  hands 
of  their  agents  abroad.  But  I  think  it  is  equally  true  that,  as 
they  left  that  interest  where  it  was  gained,  it  was  never 
received  in  this  country.  When  it  was  entered  in  the  com- 
pany's balance-sheet  in  order  to  the  ascertainment  of  the 
profits  of  the  year,  it  was  so  entered  as  estate  which  had  not 
been  received  in  England,  but  as  property  belonging  to  the 


(1)  23  E.  322. 
A.  C.  1902. 


(2)  14  11.  98. 
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company  whicli  they  acquired  abroad,  which  had  not  been 
brought  home  or  received  here,  but  which  was  part  of  their 
foreign  assets.  Interest  on  securities  in  that  position  was 
properly  taken  into  account  in  the  ascertainment  of  the  year's 
profits,  not  because  it  had  been  received  in  England,  but 
because,  although  not  so  received,  it  was  part  of  assets  of 
value  which  the  company  had  acquired  and  held  abroad. 

In  the  case  of  the  Scottish  Mortgage  Company  of  New 
Mexico  (1)  the  species  facti  was  different,  for  there  the  com- 
pany treated  the  money  as  received  in  this  country,  and  merely 
saved  themselves  the  expense  of  cross-remittances.  It  appeared 
there  that  the  company  was  not  entitled  to  divide  the  money 
earned  abroad  unless  it  was  received  as  profits  in  this  country. 
It  was  treated  as  so  received  merely  to  avoid  the  expense  and 
inconvenience  of  cross-remittances — money  sent  home,  and  the 
same  amount  sent  back  by  cross-cheques  or  drafts.  That  was 
a  material  point  in  the  decision  of  the  case  as  shewing  that 
the  money  had  been  really  received  in  this  country. 

LoED  Beampton.  My  Lords,  it  is  conceded  that  no  part 
of  the  money  in  question  was  ever  received  in  the  United 
Kingdom  in  specie  or  in  any  form  known  to  the  commercial 
world  for  the  transmission  of  money  from  one  country  or  place 
to  another.  But  it  was  argued  that  if  not  actually  it  was 
"  constructively  "  so  received  in  the  accounts  of  the  society. 
I  confess  I  do  not  like  that  expression,  nor  do  I  quite  under- 
stand what  it  means.  If  a  constructive  "  receipt  is  the  same 
thing  as  an  actual  receipt,  I  see  no  reason  for  the  use  of  the 
word  "constructive"  at  all.  If  it  means  something  differing 
from  or  short  of  an  actual  receipt,  then  it  seems  to  me  that  a 
constructive  receipt  is  not  recognised  by  the  statute,  which,  in 
using  the  word  "  received  "  alone,  must  be  taken  to  have  used 
it  having  regard  to  its  ordinary  acceptation. 

The  Master  of  theHolls  (Sir  A.  L.  Smith),  in  his  judgment 
in  the  Court  of  Appeal,  while  stating  that  there  must  be  "an 
actual  receipt  of  the  amount,"  added,  "but  that  receipt  need 
not  be  in  specie,  it  may  be  in  account";  and  he  then  pro- 
ceeded to  deal  with  the  accounts  of  the  appellants  set  forth  in 

(1)  14  R.  98. 
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the  .appendix,  and  to  draw  from  them  the  inference  that  the   H.  L.  (E.) 
appellants  had  actually  received  and  dealt  with  these  foreign  1902 
dividends  in  the  United  Kingdom,  and  had  distributed  them  as  geesham 
having  been  so  received.    Now,  I  am  not  prepared  to  deny  j^^^^f^^^^ 
that  accounts  may  be  so  worded  as  to  contain  admissions  Society 
justifying  such  an  inference,  but  I  differ  with  the  view  he  took  Bishop. 
that  such  admissions,  or  anything  approaching  them,  are  to  be  Lord^^^pton. 
found  in  the  accounts  before  your  Lordships. 

Those  accounts  were  framed  partly  to  satisfy  the  require- 
ments of  the  Life  Assurance  Companies  Act,  1870  (33  &  34 
Vict.  c.  61),  that  at  the  end  of  each  financial  year  a  statement 
of  the  company's  revenue  account  and  of  its  balance-sheet  in 
the  forms  contained  in  the  first  and  second  schedules  should  be 
furnished  to  the  Board  of  Trade,  and  partly  in  obedience  to 
arts.  77  and  78  of  the  society's  deed  of  settlement,  directing 
books  to  be  kept  in  which  full  entries  shall  be  made  of  all 
matters  which  shall  properly  be  the  subject  of  debt  or  credit 
account,  so  that  the  financial  state  of  the  company  may  at  all 
times  appear  as  accurately  as  circumstances  will  permit;  and, 
further,  directing  balance-sheets  to  be  made  up  yearly  and 
sent  to  every  shareholder..  The  accounts  before  your  Lord- 
ships profess  to  do  no  more  than  this,  and  no  inference  of  fact 
can  be  drawn  from  them  other  than  or  in  addition  to  those 
stated  in  them.  In  my  opinion,  there  is  total  absence  of  any 
evidence  to  justify  a  finding  that  the  interest  in  question  has 
ever  been  received  in  the  United  Kingdom. 

For  the  Crown  the  case  of  the  Scottish  Mortgage  Company 
of  New  Mexico  v.  Commissioners  of  Inland  Bevenue  (1)  was 
much  relied  upon.  I  am  not  satisfied  with  the  correctness  of 
the  judgment  in  that  case,  but,  assuming  it  to  be  sound,  it  is 
distinguishable  from  the  present  case,  for  in  paragraph  13  of 
the  printed  case  before  the  Court  of  Session  there  was  an 
admission  that  the  amount  charged  with  the  income  tax  had 
been  applied  in  payment  of  interest  and  dividends  to  debenture 
and  shareholders  in  Glasgow.  No  similar  admission  was 
contained  in  the  accounts  in  the  case  before  this  House. 

I  think  that  the  appeal  should  be  allowed  with  costs. 

(1)  14  R.  98. 
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H.  L.  (E.)      LoED  LiNDLEY.     My  Lords,  this  appeal  turns  upon  the 
1902       answer  to  be  given  to  a  simple  question  of  fact.    Has  a  certain 
Gbesham    sum  of  money  entered  by  the  Gresham  Society  in  its  accounts 
AssuScE  asset  been  received  in  this  country  by  the  society,  or  has 

Society  it  not  ?  If  it  has,  the  appeal  ought  to  be  dismissed  ;  on  the 
Bishop,     other  hand,  if  it  has  not,  the  appeal  ought  to  be  allowed. 

[  First,  let  us  consider  what  is  meant  by  the  receipt  of  a  sum 
of  money.  My  Lords,  I  agree  with  the  Court  of  Appeal  that  a 
sum  of  money  may  be  received  in  more  ways  than  one,  e.g.,  by 
the  transfer  of  a  coin  or  a  negotiable  instrument  or  other 
document  which  represents  and  produces  coin,  and  is  treated 
as  such  by  business  men.  Even  a  settlement  in  account  may 
be  equivalent  to  a  receipt  of  a  sum  of  money,  although  no 
money  may  pass  ;  and  I  am  not  myself  prepared  to  say  that 
what  amongst  business  men  is  equivalent  to  a  receipt  of  a  sum 
of  money  is  not  a  receipt  within  the  meaning  of  the  statute 
which  your  Lordships  have  to  interpret.  But  to  constitute  a 
receipt  of  anything  there  must  be  a  person  to  receive  and  a 
person  from  whom  he  receives,  and  something  received  by  the 
former  from  the  latter,  and  in  this  case  that  something  must 
be  a  sum  of  money.  A  mere  entry  in  an!  account  which  does 
not  represent  such  a  transaction  does  not  prove  any  receipt, 
whatever  else  it  may  be  worth. 

Now,  in  this  case  the  Gresham  Company's  accounts  and  the 
statements  in  the  special  case  clearly  establish  the  fact  that 
the  sum  of  143,483Z.  sought  to  be  charged  with  income 
tax  consists  of  interest  and  dividends  received  abroad  by  the 
agents  of  the  company  from  persons  abroad  who  have  paid 
those  agents.  The  case  and  accounts  do  not  state  the  exact 
mode  in  which  the  various  sums  making  up  the  total  of 
143,483Z.  were  paid  to  the  agents  of  the  company.  The  pay- 
ment is  admitted,  and  the  receipt  of  that  sum  by  the  company, 
through  its  agents,  is  not  in  dispute. 

But  then  comes  the  second  question  :  Has  that  sum  been 
received  in  this  country  by  the  Gresham  Company  ?  The 
special  case  clearly  shews  that  it  has  not  in  fact  been  remitted 
to  this  country  in  any  way  whatever.  Applying  the  test 
already  suggested,  no  one  here  has  received  that  sum;  the 
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agents  who  received  it  abroad  still  have  it  abroad,  or  have  H.  L.  (E.) 
dealt  with  it  otherwise  than  by  sending  it  to  the  company  1902 

here.    No  account  even  is  forthcoming  to  shew  that  the  sum  Gresham 

has  ever  been  treated  as  remitted  here,  so  as  to  justify  the  assubTnce 

inference  that  in  any  commercial  sense  the  sum  has  been  Society 
received  in  the  United  Kingdom  as  distinguished  from  other  Bishop. 

C  OUn tries .  Lord  Lindley. 

What  has  been  done,  and  all  that  has  been  done,  is  that  the 
Gresham  Company,  in  making  up  its  accounts  with  a  view  to 
ascertain  what  profits  it  could  divide  in  a  particular  year, 
entered  on  its  asset  side  the  sum  of  143,483Z.  as  money 
received  during  the  year.  This  was  obviously  right;  for  the 
object  was  not  to  ascertain  the  profit  made  in  any  particular 
country,  but  the  profit  made  by  the  company  on  all  its 
transactions  all  over  the  world.  The  company  has  paid  duty 
on  the  profit  so  ascertained,  and  no  question  arises  as  to  that. 
But  when  required  to  pay  duty  on  the  item  of  143,483Z.  on  the 
ground  that  this  sum  is  made  up  of  interest  or  dividends  received 
in  the  United  Kingdom,  the  company  objects  on  the  ground  that 
it  represents  nothing  of  the  sort.    Nor  does  it,  in  truth. 

The  fact  that  the  profits  shewn  by  the  account  have  been 
divided  amongst  the  shareholders  of  the  company  does  not 
carry  the  case  any  further.  No  part  of  the  143,483Z.  has  come 
over  here,  or  been  in  any  sense  received  here,  and  then  applied 
in  payment  of  dividend.  Some  interest  or  dividends  received 
abroad  have  been  remitted  here,  and  duty  has  been  paid  on 
them  accordingly ;  but  the  special  case  shews  plainly  that  no 
part  of  the  143,483Z.  has  been  so  remitted,  either  for  the 
purpose  of  paying  dividend  or  for  any  other  purpose. 

My  Lords,  it  must  be  assumed  that  the  language  used  by  the 
Legislature  in  laying  down  the  rules  to  be  observed  in  the  various 
cases  contained  in  the  Income  Tax  Act,  1842,  was  carefully 
chosen,  and  that  there  was  some  good  and  sufiicient  reason  for 
confining  the  duty  on  interest  on  foreign  securities  (mentioned 
in  the  fourth  case  falling  under  Sched.  D)  to  sums  which  have 
been  or  will  be  received  in  Great  Britain  during  the  year  for 
which  the  duty  is  payable.  The  locality  of  the  receipt  is  made 
all  important,  and  it  is  only  by  ignoring  it  or  by  introducing 
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the  expression  "constructive  receipt" — whicla  may  mean 
anything — that  the  claim  of  the  Crown  can  be  supported. 

Sched.  D  in  the  Act  of  1842  was  recast  in  1853,  and  was 
replaced  by  a  new  Sched.  D ;  but  the  cases  and  rules  in  the 
Act  of  1842  are  applicable  to  the  new  schedule :  see  ss.  2  and  5 
of  the  Income  Tax  Act,  1853. 

My  Lords,  authorities  have  been  referred  to,  and  especially 
the  Scottish  cases  of  the  New  Mexico  Go.  (1),  Forbes  (2),  and 
the  Standard  Life  Assurance  Go,  (3)  The  first  case  was  very 
peculiar.  Money  received  by  the  company's  agents  abroad  was 
clearly  and  unmistakably  treated  by  the  company  as  remitted 
to  and  received  by  it  here,  and  money  here  was  treated  by  the 
company  as  remitted  abroad  in  exchange  for  it.  The  exchange 
was  effected  by  a  book  entry ;  but  that  entry  was  the  business 
mode  of  carrying  out  cross-remittances  which  it  would  have 
been  unbusinesslike  and  really  childish  to  have  effected  in  any 
other  way.  But  thinking,  as  I  do,  that  that  case  may  be 
properly  upheld,  I  am  not  prepared  to  adopt  it  as  a  new 
starting-point  for  further  inferences.  The  language  of  the 
statute  is  the  true  starting-point  in  each  case.  Forbes'  Gase  (2) 
and  the  Standard  Life  Assurance  Go's  Gase  (3)  were  both 
based  on  this  sound  principle,  and  were,  in  my  opinion,  both 
clearly  rightly  decided.  The  Court  of  Appeal,  in  my  opinion, 
considered  this  case  undistinguishable  from  the  New  Mexico 
Gase  (1),  but  I  am  unable  so  to  regard  it.  Assuming  them 
to  be  undistinguishable,  it  would,  in  my  opinion,  be  more 
correct  to  overrule  the  New  Mexico  Gase  (1)  than  to  decide  the 
present  appeal  in  favour  of  the  Crown.  In  my  opinion,  the 
appeal  should  be  allowed. 

Orders  of  the  Gourt  of  Appeal  and  Queen's  Bench 
Division  reversed  with  costs  here  and  below  ; 
repayment  to  appellants  of  income  tax  paid 
under  assessment  with  interest  at  3  per  cent. 


Lords'  Journals,  May  16,  1902. 


Solicitors  :  Devonshire  d  Go. ;  Solicitor ,  Inland  Bevenue. 
(1)  14  K.  98.  (2)  23  K.  322.  (3)  3  F.  805. 
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EeSPONDENTS.     A23ril  29. 


Employer  and  Workman — Compensation — Employment  on  or  in  or  about  a 
Factory — Workmen's  Compensation  Act,  1897  (c.  37),  s.  7. 

The  enactment  in  s.  7,  sub-s.  1,  of  the  Workmen's  Compensation  Aot, 
1897,  "  This  Act  shall  apply  only  to  employment  by  the  undertakers  as 
hereinafter  defined  on  or  in  or  about  a  .  .  .  .  factory  .  .  .  ."  means 
employment  on  or  in  or  about  their  own  factory.  Therefore  a  workman, 
who  is  sent  by  his  employers  on  their  business  to  a  factory  in  respect  of 
which  they  are  not  the  occupiers,  and  therefore  not  the  undertakers 
within  the  meaning  of  the  Act,  is  not  entitled  to  compensation  from 
them  for  an  injury  which  he  receives  there. 


Francis  v.  Turner  Brothers,  [1900]  1  Q.  B.  478,  approved. 

The  decision  of  the  Court  of  Appeal,  [1901]  1  K.  B.  780,  affirmed  on  this 


The  respondents,  Whittaker  &  Sons,  engineers,  contracted 
with  Bagley  &  Wright,  cotton  manufacturers,  to  make  a  new 
driving-wheel  for  the  engine  at  Bagley  &  "Wright's  cotton- 
spinning  factory  and  fix  it  there.  Whittaker  &  Sons  made 
the  wheel  in  their  own  engineering  factory  and  sent  their  own 
workmen,  of  whom  the  appellant's  husband  was  one,  to  fix 
the  wheel  in  Bagley  &  Wright's  factory.  While  they  were 
engaged  in  fixing  it  a  stone  fell  upon  the  appellant's  husband 
and  killed  him.  The  appellant  having  made  a  claim  for 
compensation  under  the  Act  of  1897  against  Bagley  &  Wright, 
and  also  against  Whittaker  &  Sons,  the  county  court  judge  of 
Oldham  made  an  award  in  favour  of  both  sets  of  respondents. 
The  Court  of  Appeal  (A.  L.  Smith  IM.E.,  and  Collins  and 
Eomer  L.J  J.)  affirmed  this  decision  as  regards  Bagley  & 
Wright  for  reasons  appearing  in  the  report  below  (1),  but  not 
material  to  the  present  report.  The  claim  against  Whittaker 
&  Sons  was  not  urged  before  the  Court  of  Appeal,  the  point 
being  treated  as  concluded  by  the  decision  in  Francis  v.  Turner 
Brothers,  (2)  The  present  appeal  was  confined  to  the  claim 
against  Whittaker  Sc  Sons. 

(1)  [1901]  1  K.  B.  780.  (2)  [1900]  1  Q.  B.  478. 


point. 


300 


HOUSE  OF  LOBDS 


[1902] 


H. L. (B.)      Asquith,  K.G.y  and  John  Montefiore  (A.  Clement  Edwards 
1902      with  them),  for  the  appellant.    The  construction  put  by  the 
Wrigley    Court  of  Appeal  upon  the  word  "factory"  in  the  words  of 
w^HiTTAKER  ^*      sub-s.  1,  of  the  Workmen's  Compensation  Act,  1897, 
&  Sons.     "  This  Act  shall  apply  only  to  employment  by  the  undertakers 
as  hereinafter  defined  on  or  in  or  about  a  .  .  .  .  factory  "  is 
narrow  and  unsatisfactory,  in  view  of  the  intention  of  the 
Legislature  to  protect  workmen  against  the  risks  incidental 
to  factories.    The  definition  of  "  factory  "  in  s.  7,  sub-s.  2,  is 
not  restricted  to  the  employer's  own  factory,  and  the  reasons 
for  allowing  compensation  seem  equally  forcible  with  respect 
to  any  factory  to  which  the  workman  may  be  sent  by  his 
employer.     It  is  clear  that  the  deceased  would  have  been 
entitled  to  compensation  if  he  had  been  injured  while  he  was 
making  the  wheel  at  the  respondents'  factory  :  and  so  if  while 
he  had  been  lifting  the  wheel  on  to  a  truck  in  or  about  the 
respondents'  factory.    Looking  at  the  transaction  of  making, 
transporting  and  fixing  the  wheel  as  a  whole,  the  denial  of 
compensation  is  contrary  to  the  spirit  of  the  Act. 

Secondly,  the  respondents  were  "  undertakers  "  within  the 
definition  of  the  Act,  s.  7,  sub-s.  2,  being  for  the  time  the 
occupiers  of  Bagley  &  Wright's  cotton-spinning  factory,  or  of 
a  part  thereof.  By  s.  93  of  the  Factory  and  Workshop  Act, 
1878,  part  of  a  factory  may  for  the  purposes  of  the  Act  be 
taken  to  be  a  separate  factory.  And  there  may  be  an  actual 
use  or  occupation  of  a  factory  sufficient  to  constitute  the 
relation  of  "  undertakers,"  although  the  occupation  is  not 
exclusive.  This  has  been  decided  in  cases  where  a  ship  in 
dock  is  in  the  occupation  of  repairers  for  a  special  purpose,  the 
occupation  of  the  shipowners  existing  at  the  same  time : 
Bartell  v.  W,  Gray  d  Go,  (1) 

CrippSy  K,C,j  and  F,  H.  Mellor,  for  the  respondents,  were 
not  heard. 

Eael  of  Halsbuey  L.C.  My  Lords,  after  hearing  the 
arguments  that  have  been  addressed  to  your  Lordships,  I  must 
say  there  seems  to  me  to  be  no  ground  for  this  appeal. 

(1)  [1902]  1  K.  B.  225. 
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The  thing  done  was  not  done  in  a  factory  at  all.    When  I   H.  L.  (E.) 
say  "not  in  a  factory  at  all,"  the  place  where  the  thing  1902 
happened  was,  it  is  true,  a  factory  for  some  other  purposes,  wrigley 
but  not  a  factory  within  the  meaning  of  these  words,  which,  I  -^Vhittakeb 
think,  obviously  mean  a  factory  where  the  original  employers     &  Sons. 
of  the  man  were  manufacturing — in  this  case  big  iron  wheels.  Eari  of  Haisbury 

Li.C. 

If  the  accident  had  happened  there,  I  agree  there  would  no   

doubt  have  been  a  liability,  but  in  this  case  there  was  nothing 
of  the  sort.  The  act  of  manufacturing  the  wheel  was  complete 
and  past;  the  wheel,  when  completed,  was  sent  somewhere 
else.  I  will  assume  for  this  purpose  (though  I  am  sure  I  do 
not  know  whether  it  is  the  fact  or  not)  that  the  place  to  which 
the  wheel  was  sent  was  a  factory;  but  it  was  a  factory  in 
another  sense,  and  to  say  that  you  can  put  those  two  things 
together  seems  to  me  to  be  absolutely  absurd.  The  thing  that 
was  being  done  was  what  is  described  as  fitting  the  wheel  to 
a  cotton  mill,  where  the  persons  who  were  to  pay  for  it  wanted 
to  have  it  put.  Something  was  done  there  by  a  person  sent  by 
the  original  manufacturers,  entirely  away  from  their  own  place 
of  manufacture,  and  an  accident  happened.  I  am  wholly 
unable  to  put  those  two  propositions  together  so  as  to  make  it 
possible  to  argue  that  thereupon  there  was  an  accident  happen- 
ing in  the  course  of  the  employment  in  or  about  the  factory, 
which  was  for  the  manufacture  of  iron  wheels.  I  need  not 
say  any  more  about  the  case.  It  seems  to  me  that  the  appeal 
is  absolutely  unarguable,  and  I  move  your  Lordships  that  it  be 
dismissed. 

LoBDs  Macnaghten,  Shand,  Davey,  Brampton,  Kobert- 
SON,  and  Lindley  concurred. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 

Lords'  Journals y  April  29,  1892. 

Solicitors :  Mills^  Lockyer  d  Mills ;  B.  B.  Wheatly,  Son  cC- 
Banielyfor  Cobbett,  Wheeler  d  Cobbett,  Ma7ichester. 
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Eespondent. 


Employer  and  Workman  —  Compensation  —  Undertakers  —  Sub-contractor  — 
Liability  of  Sub-contractor  to  indemnify  Undertakers  —  Workmen^s 
Compensation  Act,  1897,  c.  37,  ss.  1,  4,  7. 

In  the  case  of  a  building  a  sub-contractor  may  be  an  undertaker  within 
the  meaning  of  the  Workmen's  Compensation  Act,  1897. 

The  appellants  undertook  to  build  a  house,  and  agreed  with  a  sub- 
contractor that  he  should  slate  the  roof.  A  workman  employed  by  the 
sub-contractor  was  killed  in  the  course  of  his  employment,  and  his  widow 
was  awarded  compensation  against  the  appellants  as  undertakers  under 
the  Workmen's  Compensation  Act,  1897 : — 

Seldy  by  the  Earl  of  Halsbury  L.C.  and  Lords  Shand  and  Davey,  Lords 
Brampton  and  Robertson  dissenting,  that  the  sub-contractor  would  have 
been  liable  as  an  undertaker  independently  of  s.  4  of  the  Act,  and  that  the 
appellants  were  entitled  to  be  indemnified  by  him  against  the  amount  of 
compensation  awarded. 

Cass  V.  Butler,  [1900]  1  Q.  B.  777,  overruled. 

The  following  statement  of  facts  is  taken  in  substance  from 
the  judgment  of  Lord  Brampton  : — 

In  1899  Barker  &  Co.,  being  desirous  of  having  a  building 
erected  for  them  at  Nottingham,  entered  into  a  contract  with 
the  appellants,  Cooper  &  Crane,  a  firm  of  builders,  by  which 
the  latter  undertook  to  construct  for  Barker  &  Co.  the  whole 
of  the  building,  including  the  roof  and  slating.  Cooper  & 
Crane  made  a  sub-contract  with  the  respondent  Wright,  a 
slater,  whereby  he  agreed  to  supply  the  slates  and  do  for  them 
all  the  slating  work  of  the  roof.  Cooper  &  Crane  began  to 
carry  out  their  contract  with  Barker  &  Co.,  and  by  means  of 
scaffolding  had  constructed  the  building  to  a  height  exceeding 
thirty  feet,  including  the  framework  of  the  roof,  ready  to  receive 
the  slating.  While  a  labourer  named  Brady,  employed  by 
Wright  to  convey  slates  to  the  roof  by  means  of  a  hoist  or  lift, 
was  so  engaged,  an  accident  occurred  to  the  lift  causing  him 
fatal  injury,  from  which  he  died.    His  widow  applied  for  an 
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arbitration  between  herself,  Cooper  &  Crane,  and  Wright, 
under  the  Workmen's  Compensation  Act,  1897.  Cooper  & 
Crane  by  their  answer  denied  their  liabiHty  to  pay  any  com- 
pensation on  the  ground  (amongst  others)  that  the  deceased 
man  was  not  immediately  employed  by  them,  but  was  employed 
by  Wright,  their  sub-contractor.  Alternatively  they  claimed 
against  Wright  an  indemnity  in  respect  of  any  amount  which 
might  be  awarded  to  be  paid  by  them.  Wright  by  his  answer 
denied  that  he  was  the  undertaker  of  any  work  to  which  the 
Act  of  1897  applies. 

The  county  court  judge  at  Nottingham  made  his  award  for 
payment  of  the  sum  of  217Z.,  with  costs,  by  Cooper  &  Crane, 
as  undertakers  of  the  building,  for  compensation  to  the  widow 
and  dependants.  He  made  no  award  against  Wright  for 
payment  of  any  compensation. 

On  further  consideration  the  learned  judge  made  the  order 
now  in  question,  that  Wright  should  indemnify  Cooper  &  Crane 
to  the  extent  of  the  2111.  and  the  applicant's  costs.  (1) 

No  appeal  was  made  by  Cooper  &  Crane  against  the  award 
for  compensation.  Against  the  order  for  indemnity  Wright 
appealed,  and  the  Court  of  Appeal  (A.  L.  Smith,  Collins,  and 
Komer  L.J  J.),  following  Cass  v.  Butler  (2),  set  aside  the  order 
for  indemnity.  Against  this  decision  Cooper  &  Crane  brought 
the  present  appeal. 


(1)  The  learned  judge's  reasons  were 
as  follows :  "  It  seems  that  the  only- 
question  I  have  to  solve  is  this :  Was 
Wright  a  person  who  would  have  been 
liable  under  the  Act  if  the  4th  section 
had  not  been  in  existence  ?  He  was 
the  employer  of  the  deceased  man. 
He  had,  under  his  sub-contract,  under- 
taken the  slating  of  the  roof  of  a 
building  in  process  of  construction 
and  exceeding  thirty  feet  in  height. 
The  construction  of  the  building  would 
not  have  been  complete  until  the 
slating  was  finished,  and  the  slating 
is  not  merely  incidental  to  the  work 
of  construction,  but  is,  in  my  opinion, 
a  substantial  part  of  the  construction 


itself,  and  I  think  the  contractor  who 
undertook  this  part  was  engaged  upon 
and  undertook  the  construction  within 
the  meaning  of  s.  7,  and  would  have 
been  liable  under  the  Act  if  s.  4  had 
not  existed,  inserted,  as  it  seems  to 
me  to  have  been,  not  in  any  way  to 
protect  an  employer  who  happened 
to  be  a  sub-contractor,  but  to  insure 
that  the  workman  should  have  the  most 
substantial  security  for  his  compensa- 
tion. I,  therefore,  hold  that  Cooper  it 
Crane  are  entitled  to  be  iudomuilied 
by  Wright,  and  1  make  the  order  as 
applied  for  hy  Mr.  Liudley  on  their 
behalf." 

(2)  [1900]  1  Q.  B.  777. 
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H.  L.  (E.)  1901.  Dec.  2,  3.  A.  Llewelyn  Davies  and  Tinsley  Lindley, 
1902       for  the  appellants.    There  is  no  dispute  as  to  the  appellants' 

C00PEE&  liability  to  the  workman.  The  question  is  whether  the  sub- 
Ckane     contractor,  the  respondent,  is  bound  to  indemnify  the  appel- 

Wbight.    lants,  and  that  depends  on  the  conjoint  operation  of  ss.  4  and  7. 

The  former  deals  with  ''undertakers"  and  ''contractors,"  and 
makes  undertakers  liable  to  workmen  employed  by  contractors 
in  the  same  way  as  if  they  were  direct  employers.  But  the 
undertakers  are  **  entitled  to  be  indemnified  by  any  other  person 
who  would  have  been  liable  independently  of  this  section." 
The  general  liability  is  imposed  on  the  employer,  independently 
of  any  negligence  on  his  part,  by  s.  1.  Thus  the  right  to 
indemnity  arises,  as  the  respondent  was  the  injured  man's 
employer.  Further,  the  sub-contractor  is  an  "undertaker" 
within  s.  7,  of  whom  the  definition  is  "in  the  case  of  a 
building  ....  the  person  undertaking  the  construction,  repair, 
or  demolition."  "  Construction  "  is  not  limited  to  the  con- 
struction of  a  building  as  a  whole  :  Mason  y.  A.  B.  Dean.  (1) 
In  that  case  Collins  L.J.  said  that  the  definition  embraced  "  any 
person  who  is  engaged  on  that  which  is  really  the  construction 
of  a  building,  inasmuch  as  the  buildmg  itself  cannot  be  finished 
until  the  construction  of  his  part  is  completed."  Cass  v. 
Butler  (2),  which  seems  inconsistent  with  the  above,  is  unsound. 
Otherwise  an  injured  workman  might  be  left  without  redress, 
where  different  persons  undertake  different  parts  of  the  work. 
The  judgments  in  this  House  in  HoddinottY.  Newton  (3)  assume 
the  appellants'  contention,  though  the  actual  decision  is  not  in 
point.  Lord  Macnaghten  said :  "  Nor  do  I  think  that  *  con- 
struction '  and  '  repair '  can  be  limited  to  the  construction  and 
repair  of  a  building  *  as  a  whole.'  "  These  words  "as  a 
whole,"  he  said,  "are  glosses  and  I  think  misleading."  The 
test  is  supplied  in  Lord  Lindley's  judgment  in  that  case  : 
"  Unless  the  additions,  improvements,  or  alterations  can  fairly 
be  regarded  as  works  of  construction  ....  the  persons  who 
undertake  them  are  not  undertakers  as  defined  in  s.  7."  There 
can  be  no  doubt  that  the  process  of  slating  or  tiHng  is  "  con- 

(1)  [1900]  1  Q.  B.  770.  (2)  [1900]  1  Q.  B.  777. 

(3)  [1901]  A.  C.  49,  54,  76.  - 
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struction  "  and  the  respondent  was  therefore  an  undertaker  and    H.  L.  (E.) 
hable  to  pay  compensation.    Sect.  4  expressly  contemplates  1902 
the  liability  of  a  sub-contractor,  and  the  only  exceptions,  such    cooper  & 
as  that  of  a  railway  company,  are  found  in  s.  7.    The  rules  are  Crane 
in  the  appellants'  favour  :  rule  2,  par.  2,  under  which  these  pro-  Wright. 
ceedings  were  taken,  contemplates  the  liability  of  both  contractor 
and  undertaker ;  and  rule  23,  par.  2,  deals  with  the  indemnity 
here  claimed.    There  are  difficulties  in  any  view  of  this  Act, 
but  that  of  the  appellants  involves  the  least  contradiction. 
[They  also  referred  to  Cooper  v.  Davenport.  (1)] 
Buegg,  K.G.,  and  Clavell  Salter,  for  the  respondent.  The 
respondent  was  not  the  "  undertaker"  in  the  sense  of  s.  7,  and 
a  sub-contractor  is  nowhere  aimed  at  by  the  Act.  Throughout 
nobody  but  an  undertaker  is  made  liable,  and  the  person  referred 
to  in  s.  4  must  himself  be  an  undertaker.    The  only  persons 
who  undertook  the  construction  of  this  house  were  the  appel- 
lants, and  any  other  view  of  the  Act  would  lead  to  extravagant 
results.     Suppose,  for  example,  the  undertakers  erected  a 
scaffold  which  was  used  by  a  sub-contractor,  it  would  be 
unreasonable  to  hold  that  the  latter  should  be  responsible  for 
an  accident  arising  from  the  negligence  of  the  undertakers.  If 
the  appellants  are  right,  anybody  who  takes  in  hand  a  fractional 
part  of  a  building  will  be  liable  to  be  proceeded  against  by  the 
undertakers  of  the  whole.    It  is  submitted  that  Cass  v.  Butler  (2) 
is  right,  and  Mason  y.  A.  B.  Dean(S),  unless  it  can  be  recon- 
ciled with  the  former,  is  wrong.    But  in  the  latter  case  there 
were  two  independent  undertakers  of  separate  parts  of  a  building, 
and  the  decision  has  no  application  to  the  present  appeal.  The 
words  of  s.  4,  relied  upon  for  the  appellants,  are  susceptible  of 
two  meanings:   ''independently  of  this  section"  may  mean 
outside  the  Act  altogether — in  which  case  there  would  be  no 
liability  anywhere ;  or  it  may  mean  if  the  section  itself  were 
omitted.    Even  then  the  respondent  is  not  responsible,  for  s.  7 
deals  with  "  the  undertakers,"     the  persons  undertaking  the 
construction,"  &c.    The  most  that  can  be  said  of  the  respond- 
ent is  that  he  was  "  an  "  undertaker.    There  is  all  the  difference 


(1)  (1900)  IG  Times  L.  E.  266.  (2)  [1900]  1  Q.  B.  777. 

(3)  [1900]  1  Q.  B.  770. 
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Wright. 


between  the  definite  and  the  indefinite  article.  Collins  L.J.'s 
words  in  Mason  v.  A.  B.  Bean  (1),  "  any  person  who  is 
engaged,"  are  too  wide,  and  would  include  even  workmen 
themselves. 

Llewelyn  Davies,  in  reply.  The  case  of  an  accident  to  a 
workman  employed  by  a  sub-contractor  happening  through  the 
default  of  the  undertaker  is  contemplated  by  s.  6,  which  means 
that  if  in  such  a  case  the  sub-contractor  has  to  pay  compensa- 
tion to  his  workman  he  shall  be  indemnified  by  the  undertaker. 

The  House  took  time  for  consideration. 

May  16.  Loed  Eobeetson.  My  Lords,  like  all  your 
Lordships,  I  have  found  this  a  most  unsatisfactory  question 
to  decide.  It  can  hardly  be  called  a  question  of  legal  con- 
struction, the  problem  being  how  to  patch  up  certain  statutory 
enactments  which  are  incoherent  and  almost  contradictory. 
The  Court  of  Appeal  have  adopted  a  view  of  which  I  can  only 
say  that  it  had  seemed  to  me  as  good  and  as  little  exposed  to 
objection  as  the  competing  theory ;  and  accordingly  I  should 
not  have  felt  justified  in  disturbing  their  judgment.  But  my 
noble  and  learned  friend  Lord  Brampton  has  examined  the 
subject  with  great  care  and  skill ;  I  have  read  his  opinion  with 
the  more  attention  because  it  was  not  in  accordance  with  the 
opinions  of  my  noble  and  learned  friends  opposite  ;  and  to  the 
negative,  although  adequate,  reason  already  given  for  my  not 
voting  for  reversal,  my  noble  and  learned  friend's  arguments 
have  enabled  me  to  add  an  affirmative  opinion  that  his 
conclusion  is  right. 

Lord  Brampton  (after  stating  the  facts  given  above).  My 
Lords,  there  was  no  evidence  before  the  judge  of  any  negligence, 
misconduct,  or  default  on  the  part  of  anybody  ;  nor  can  I  find 
anything  to  lead  me  to  think  that  the  cause  of  the  accident 
was  ever  investigated.  No  action  or  proceeding  under  the 
Employers'  Liability  Act  could  have  been  maintained  against 
Wright. 

The  Court  of  Appeal  set  the  order  for  indemnity  aside  upon 
(1)  [1900]  1  Q.  B.  770. 
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the  ground  that  a  mere  sub-contractor  is  not  an  undertaker   H.  L.  (E.) 
within  the  meaning  of  the  Act.    In  my  opinion,  that  decision  1902 
was  right,  and  I  will  proceed  to  state  my  reasons  for  so  thinking,    cooter  & 
I  desire,  however,  first  to  remind  your  Lordships  very  shortly  <^'rane 
of  the  difficulties  that,  before  the  Act  of  1897,  beset  a  workman  Weight. 
who  sustained  injury  in  the  course  of  his  employment  in  Lord  Brampton, 
seeking  to  obtain  redress ;  for  I  think  that,  bearing  them  in 
mind,  they  will  assist  in  enabling  your  Lordships  to  form  a 
reasonable  conjecture  as  to  the  objects  the  Legislature  had 
in  view  in  passing  that  Act,  and  thus  in  interpreting  the 
enactments  contained  in  it,  to  which  I  shall  have  occasion 
to  refer. 

In  the  first  place,  there  was  no  available  process  known  to 
the  law  by  which  such  redress  could  be  recovered,  except  by 
action  at  law,  or  by  proceeding  under  the  Employers'  Liabihty 
Acts;  but  no  such  action  or  proceeding  could  be  successful 
unless  the  workman  was  in  a  condition  to  prove,  by  legal 
evidence,  that  his  injury  was  due  to  actionable  negligence  or 
other  misconduct  or  default  of  the  person  from  whom  he  sought 
to  recover,  or  some  other  person  or  persons  for  whose  negligence 
he  was  responsible.  Compensation  without  proof  of  such  neg- 
ligence was  unheard  of,  and  such  proof  was  often  hard  to 
discover.  Moreover,  it  was  often  extremely  difficult,  even  when 
the  facts  were  ascertained,  to  determine  who  was  the  person 
Hable  to  be  sued  in  the  action ;  and  to  avoid  such  difficulties 
many  persons  were  often  made  defendants  in  actions  who  were 
under  no  legal  liability. 

Added  to  these  obstacles,  the  law  itself  was  for  the  most 
part  too  uncertain,  too  dilatory,  and  far  too  expensive  for  an 
ordinary  workman  to  embark  in.  Good  illustrations  of  these 
difficulties  will  be  found  in  Wiggett  v.  Fox  (1)  and  Johnson  v. 
Lindsay.  (2) 

Having  regard  to  this  unsatisfactory  state  of  things,  it  was, 
as  I  have  gathered  from  a  study  of  the  Act,  felt  by  the  Legis- 
lature that  it  would  be  but  just  and  right  to  confer  upon  a 
large  class  of  workmen,  whose  necessities  compelled  them  to 
seek  employment  in  certain  specified  dangerous  occupations,  in 
(1)  (1856)  11  Ex.  832.  (2)  [1891]  A.  C.  371. 
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H.  L.  (E.)   the  course  of  which  accidents,  not  always  possible  to  be  guarded 
1902      against,  are  of  frequent  occurrence,  some  purely  casual,  others 
Cooper  &       doubt  attributable  to  negligence  or  default  of  fellow-workmen, 
Crane     whom  it  would  be  idle  to  sue,  or  others  whose  identity  could 
Wright,    not  be  established,  a  right  to  claim  compensation  to  a  moderate 
Lord  Brampton,  and  limited  amount  in  respect  of  the  loss  of  such  wages  as  they 
were  incapacitated  from  earning  in  consequence  of  accidental 
injury,  upon  mere  proof  of  the  accident  and  its  resulting  loss, 
irrespective  of  its  cause. 

Another  object  was  to  impose  the  obligation  of  providing 
such  statutory  compensation  upon  those  to  whom  good  sense 
would  naturally  point  as  the  fittest  persons  to  bear  it,  and  to 
define  for  the  convenience  of  injured  workmen  seeking  com- 
pensation the  persons  from  whom  they  are  entitled  to  claim  it. 
And,  further,  to  provide  a  simple  proceeding,  entailing  com- 
paratively trifling  expense,  by  which  such  compensation  might, 
if  necessary,  be  enforced. 

To  carry  out  these  very  laudable  objects  the  Act  of  1897  was 
passed.  It  is,  however,  so  framed  as  to  provoke,  rather  than 
minimise,  litigation ;  and  those  who  are  responsible  for  the 
language  of  some  of  its  enactments  little  knew  the  amount  of 
labour  they  were  entailing  upon  those  whose  duty  it  might  be 
to  interpret  them. 

I  turn  now  to  the  Act  itself,  the  1st  section  of  which  enacts 
as  follows  :  "If  in  any  employment  to  which  this  Act  applies 
personal  injury  by  accident  arising  out  of  and  in  the  course  of 
the  employment  is  caused  to  a  workman,  his  employer  shall, 
subject  as  hereinafter  mentioned,  be  liable  to  pay  compensation 
in  accordance  with  the  first  schedule  to  this  Act." 

Sect.  7,  sub-s.  1,  enacts  :  "  This  Act  shall  apply  only  to 
employment  by  the  undertakers  as  hereinafter  defined,  on,  in, 
or  about  a  railway,  factory,  mine,  quarry,  or  engineering  work, 
and  to  employment  by-  the  undertakers  as  hereinafter  definedy 
on,  in,  or  about  any  building  which  exceeds  thirty  feet  in 
height,  and  is  either  being  constructed  or  repaired  by  means  of 
a  scaffolding,  or  being  demolished." 

Sect.  7,  sub-s.  2,  defines  the  meaning  of  the  term  "  under- 
takers "  in  the  cases  of  a  railway,  factory,  quarry,  laundry,  or 
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mine,  to  be  those  who  represent  the  persons  or  bodies  actually   H.  L.  (E.) 
carrying  on  the  businesses  or  works  so  described.    In  the  case  1902 
of  a  building  the  word  "  undertakers  "  is  declared  to  mean  "  the    cooper  & 
persons  undertaking  the  construction,  repair,  or  demolition."  Crane 

The  1st  section,  imposing  upon  "  his  employer  "  the  liability  Wright. 
to  pay  compensation  to  a  workman,  must  be  read  by  the  light  Lord  Brampton, 
of  s.  7,  sub-s.  1,  which  enacts     this  Act  shall  apply  only  to 
employment  by  the  undertakers  "  as  defined.    It  follows  that 
the  general  words    his  employer  "  in  s.  1  must  be  read  as  "his 
employer  being  also  the  undertaker." 

In  this  case  the  deceased  man  having  been  employed  by 
Wright,  the  sub- contractor,  and  not  by  Cooper  &  Crane,  the 
undertakers,  his  employment,  although  on  the  work  under- 
taken by  Cooper  &  Crane,  was  not,  in  my  opinion,  an 
employment  to  which  alone  the  Act  applies.  It  is  obvious  that 
the  Legislature  did  not  intend  that  such  a  workman,  who  had 
been  exposed  to  equal  risks  and  dangers  with  his  fellow-work- 
men, should  be  excluded  from  the  benefit  of  the  Act :  this  is 
apparent  from  s.  4,  which  in  substance  provides  that  the 
undertakers  of  works  of  construction  of  or  on  buildings  shall 
be  responsible  for  compensation  to  injured  workmen  employed 
by  their  sub-contractors  as  if  they  had  been  employed  by  the 
undertakers  themselves. 

The  language  of  this  section  is  so  important  that,  as  I  shall 
have  to  refer  to  it  hereafter  for  other  purposes,  I  have  felt  it 
will  be  convenient  to  set  it  out  in  full.  Sect.  4 :  "  Where  in 
an  employment  to  which  this  Act  applies  the  undertakers,  as 
hereinafter  defined,  contract  with  any  person  for  the  execution 
by  or  under  such  contractor  of  any  work,  and  the  undertakers 
would,  if  such  work  were  executed  by  workmen  immediately 
employed  by  them,  be  liable  to  pay  compensation  under  this 
Act  to  those  workmen  in  respect  of  any  accident  arising  out  of 
and  in  the  course  of  their  employment,  the  undertakers  shall 
be  liable  to  pay  to  any  workman  employed  in  the  execution  of 
the  work  any  compensation  which  is  payable  to  the  workman 
(whether  under  this  Act  or  in  respect  of  personal  negligence  or 
wilful  act  independently  of  this  Act)  by  such  contractor,  or 
would  be  so  payable  if  such  contractor  were  an  employer  ta 
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H.  L.  (E.)  whom  this  Act  applies.  Provided  that  the  undertakers  shall 
1902  be  entitled  to  be  indemnified  by  any  other  person  who  would 
COOPEE&  have  been  liable  independently  of  this  section,  This  section 
^^^^^  shall  not  apply  to  any  contract  with  any  person  for  the  execu- 
WmGHT.  iIq-jt^  Qj.  nnder  such  contractor  of  any  work  which  is  merely 
Lord  Brampton,  ancillary  or  incidental  to  and  is  no  part  of  or  process  in  the 
trade  or  business  carried  on  by  such  undertakers  respectively." 

The  question  of  being  ancillary  is  one  which  arose  in  the 
course  of  this  case,  and  the  county  court  judge  decided  it.  I 
have  not  thought  it  necessary  to  notice  it  further  now. 

That  the  widow  was  entitled  to  compensation  from  Cooper 
&  Crane,  as  the  undertakers,  seems  to  me  to  admit  of  no 
possible  doubt.  The  judge  was  right,  therefore,  in  his  award 
of  compensation  against  them.  Even  had  this  been  open  to 
question,  no  appeal  against  it  having  been  made,  that  award 
was  not  during  the  argument,  and  cannot  now  be,  questioned. 

The  real  question  before  your  Lordships  arises  out  of  the 
claim  of  Cooper  &  Crane  for  indemnity  from  their  sub- 
contractor, Wright.  The  case  in  support  of  that  claim  is  thus 
put :  that  by  his  sub-contract  with  Cooper  &  Crane,  Wright 
became  an  "  undertaker  "  equally  with  themselves  within  the 
meaning  of  the  7th  section,  and  was  in  every  respect  under 
the  same  primary  obligation  to  pay  compensation  to  the 
widow ;  and  that  such  liability  was  a  liability  imposed  by  ss.  1 
and  7,  independently  of  the  4th  section,  so  as  to  bring  him 
within  the  proviso  in  that  section,  and  to  give  them  a  right  to 
claim  indemnity  from  him.  I  do  not  think  these  propositions 
can  be  maintained. 

First,  Wright  was  not  an  undertaker  within  the  meaning  of 
s.  7  of  the  Act.  It  may  be  that,  in  the  ordinary  common 
a,cceptation  of  the  expression,  a  man  may  be  said  to  undertake 
anything  he  has  taken  upon  himself  to  do,  with  or  without  a 
contract ;  but  this  is  not  the  interpretation  contemplated  by 
the  framers  of  the  definition  clause.  The  Legislature  in  using 
the  expression  "  the  undertakers  "  has  given  it  a  limited  statu- 
tory meaning,  beyond  which  it  cannot  be  extended.  The 
whole  Act  is  new  to  the  law ;  it  gives  new  rights  to  workmen 
and  imposes  new  obligations  upon  employers,  and,  so  far  as  it 
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can  be,  it  must  be  strictly  construed.    To  bring  any  person   H.  L.  (E.) 
within  the  definition  clause  he  must  have  undertaken  some  1902 
•definite  specific  work  of  construction  which  is  to  form  the    coopee  & 
subject  of  his  undertaking.    In  this  case  it  was  for  the  con-  Cra2?e 
struction  of  an  entire  building.    Secondly,  the  contract  of  the  Weight. 
undertaker  must  be  with  a  person  who  has  authority  to  employ  Lord  BramptoEu 
a<nd  to  authorize  the  undertaker  to  accomplish  the  work 
undertaken. 

For  such  a  work  as  the  construction  of  an  entire  building,  as 
is  the  case  before  us,  it  seems  to  me  that  two  persons  or  sets  of 
persons  only  can  fill  the  position  of  the  "  undertakers  "  defined 
by  the  Act :  the  building  owner  who  takes  upon  himself  the 
construction  of  the  building  he  requires;  or  the  persons  who, 
through  the  medium  of  a  contract  with  him,  engage  to  take 
upon  themselves  the  obligation  to  execute  that  work  for  him. 
I  carefully  abstain  from  expressing  any  opinion  touching  the 
responsibility  of  a  building  owner  who  sub-divides  the  con- 
struction of  a  building  among  several  contractors,  because  in 
this  case  Cooper  &  Crane,  by  their  contract  with  him,  under- 
took the  construction  from  the  foundations  to  the  top  of  the 
roof.  By  that  contract .  they  constituted  themselves  "  the 
undertakers",  of  the  whole  building  within  the  definition  in 
:S.  7,  sub-s.  2. 

From  that  contract  they  could  not  recede  or  be  discharged, 
unless  with  the  assent  of  the  building  owner,  until  the  building 
was  completely  constructed;  and  to  the  execution  of  their 
undertaking  they  were  bound  to  bring  their  personal  skill  and 
€xperience  and  to  exercise  personal  control  over  all  the  neces- 
sary operations.  There  was  beyond  this  an  obligation  attached 
by  the  statute  to  their  undertaking,  towards  every  workman 
employed  by  them  on  that  work  undertaken,  to  pay  to  him,  in 
the  event  of  injury  to  him  by  accident,  compensation  according 
to  the  Act. 

Neither  the  contractual  obligation  to  the  building  owner,  nor 
the  statutory  obligation  to  the  workman,  could  be  terminated 
or  altered  at  the  mere  will  or  by  any  act  of  the  undertakers. 
They  could  not  assign  their  contract  or  any  part  of  it,  nor  could 
they  delegate  their  authority  or  any  part  of  it,  to  another. 
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H.  L.  (E.)  It  is  obvious  that  such  authority  of  the  undertakers  musi5 
1902      emanate  from  the  building  owner  himself,  for  no  one  else  could 

€ooPER  &    confer  it. 
Crane  most  cases,  I  have  no  doubt,  it  is  immaterial  to  the  build- 

Wbight.  ing  owner  whether  his  undertaker  employs  his  own  materials 
Lord  Brampton,  and  workmeu  or  engages  another  to  do  isolated  portions  of  the 
work  for  him;  but  the  building  owner  has  no  contractual 
relations  with  the  sub-contractor,  and  can  only  look  upon  him 
as  a  mere  employee  of  those  with  whom  he  has  himself  con- 
tracted. The  very  name  "sub-contractor"  imports  that  he 
occupies  an  inferior  position  to  the  persons  who  have  under- 
taken responsibility  for  the  whole  building,  and,  that  while 
they  are  bound  to  exercise  control  over  his  work,  he  cannot 
control  any  of  theirs.  Those  who  are  pleased  to  do  so  may 
call  him  a  sub-contractor  or  a  sub-undertaker,  for  every  day 
labourer  undertakes  to  do  his  work,  but  he  is  not  an  under- 
taker as  dejQned  by  the  statute  :  see  Percival  v.  Garner,  (1)  IS 
undertakers  could  add  to  their  numbers  by  sub-contracts  for 
different  parts  of  a  building,  there  would  be  no  limits  to  their 
number :  this  would  greatly  tend  to  defeat  the  object  of  the 
Legislature  in  its  endeavour  to  assist  the  workman  by  point- 
ing  out  specifically  the  persons  to  whom  he  may  look  for 
compensation. 

Moreover,  I  can  conceive  none  on  whom  the  obligation  to 
pay  compensation  could  more  reasonably  rest  than  those  who^ 
as  a  matter  of  business,  have  undertaken  the  whole  control  and 
every  responsibility  attaching  to  the  erection  of  the  building 
they  have  undertaken  to  construct. 

One  must  be  careful  not  to  be  led  astray  by  cases  where  the 
building  owner,  as  in  the  case  of  Mason  y.  A.  B.  Bean  (2),  haa 
reserved  out  of  his  contract  with  the  undertaker  the  execution 
of  a  portion  or  portions  of  the  building  he  requires  to  be  erected, 
and  himself  contracts  with  some  other  person  or  persons  to  do 
such  portion  or  portions  ;  for  there  is  a  wide  and  marked  differ- 
ence between  undertakers  as  defined  by  contracts  direct  with 
the  building  owners  and  sub-contractors  with  persons  who  are 
themselves  already  under  a  binding  contract  to  undertake  the^ 
(1)  [1900]  2  Q.  B.  406.  (2)  [1900]  1  Q.  B.  770. 
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whole  building.    I  cannot  see  how  the  two  positions  of  under-   H.  L.  (E.) 
taker  and  sub-contractor  with  the  undertaker  for  the  same  work  1902 
can  exist  at  the  same  time  in  one  person,  any  more  than  that    coopeb  & 
one  person  could  at  the  same  time  be  both  master  and  servant.  Crane 
Yet  that  would  be  the  position  of  Wright  if,  being  a  mere  sub-  Weight. 
contractor,  he  were  to  be  treated  also  as  the  undertaker  of  the  Lord  Brampton, 
same  work. 

The  language  of  s.  4  indicates  a  thorough  appreciation  by  the 
Legislature  of  the  difference  between  undertakers  to  whom  the 
Act  applies  and  a  sub-contractor  with  them  for  the  execution 
of  part  of  the  work.  It  nowhere  speaks  of  or  alludes  to  sub- 
contractors as  undertakers  ;  and  if  it  had  been  intended  they 
should  be  so  considered  with  all  their  obligations  it  is  impos- 
sible to  suppose  it  would  not  have  imposed  those  obligations 
and  expressed  such  intention  in  clear,  intelligible  language. 

In  Cass  V.  Butler  (1)  the  Court  of  Appeal  expressly  held  that 
a  sub-contractor  with  and  under  those  who  are  already  under- 
takers is  not  an  undertaker  within  the  meaning  of  the  Act ;  and 
the  same  was  held  in  Cooper  v.  Davenport.  (2)  These  cases  are 
in  point,  and  I  think  they  were  correctly  decided. 

I  must  not  leave  this  part  of  the  case  without  dealing  with 
that  which  was  suggested  as  some  authority  for  the  appellants, 
Hoddinott  v.  Newton^  Chambers  d  Co.  (3)  When  the  facts  of 
that  case  are  carefully  considered,  it  will  be  found  that  it  really 
does  not  in  the  least  assist  the  appellants.  No  question  as  to 
the  liability  of  a  sub-contractor  arose  or  was  discussed  in  it. 
The  facts  are  shortly  these  :  An  entire  building  had  been  com- 
pletely erected  for  the  General  Omnibus  Company  by  a  firm  of 
builders,  who  had  undertaken  its  construction  according  to 
certain  plans  and  specifications,  and  had  been  handed  over  to 
-the  company  and  used  for  some  months  for  the  purposes  for 
which  it  had  been  built.  At  the  end  of  that  time  the  company 
desired  to  have  new  work  of  construction  done  in  it,  to  give  it 
more  strength,  by  iron  supports  ;  the  whole  of  that  new  work 
was  undertaken  by  contract  direct  from  the  company  by 
Newton,  Chambers  &  Co.,  iron-workers,  who  were  altogether 

(1)  [1900]  1  Q.  B.  777.  (2)  IG  Times  L.  K.  2G6. 

(3)  [1901]  A.  C.  49. 
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H.  L.  (E.)  tinconnected  with  the  original  building.    In  the  course  of  such 
1902      new  work  a  workman  employed  on  it  was  killed  by  an  accident. 
Cooper  &    and  his  widow  claimed  compensation  from  Newton  &  Co.  One 
Oeane     niain  objection  was  that  the  new  work  was  not  work  of  con- 
Weight.    struction.    This  House  held  that  it  was.    Another  question 
Lord  Brampton,  ^as  whcthcr  the  scaffoldiug  used  in  the  new  work  was  a 
scaffolding  under  the  Act.    There  was  no  sub-contract  at 
all,  for  Newton  &  Co.  contracted  directly  with  the  omnibus 
company.    I  see  no  similarity  between  that  case  and  this. 

All  these  considerations  have  satisfied  me  that  the  Act  by 
no  reasonable  interpretation  can  be  held  to  make  a  mere 
sub-contractor  an  undertaker  within  the  meaning  of  the 
Act.  If  I  am  right  in  this  view,  it  is  admitted  that  the 
appeal  must  fail ;  for  Wright  does  not  come  within  the  proviso 
to  s.  4. 

But  even  if  Wright  could,  contrary  to  my  opinion,  be 
considered  such  an  undertaker,  with  an  obligation  equal  to 
that  of  Cooper  &  Crane  to  pay  compensation,  I  fail  to  see 
upon  what  ground  the  claim  of  Cooper  &  Crane  for  indemnity 
as  distinguished  from  contribution  can  be  supported  in  this 
case.  The  common  law  certainly  would  not  enable  one  of  two 
persons,  each  equally  liable  to  pay  statutory  compensation 
to  an  injured  workman,  who  had  paid  such  compensation  in 
full,  to  obtain  indemnity  against  the  other  for  the  whole 
amount  so  paid.  To  justify  such  a  claim  some  enactment  by 
statute,  or  some  contract  between  the  parties,  would  be  neces- 
sary. No  such  enactment  or  contract  has  been  shewn  to 
exist  in  this  case.  I  do  not  think  a  doubt  could  be  entertained 
that  if  the  action  was  caused  by  the  actionable  misconduct  of 
a  stranger,  and  the  injured  workman  elects  to  proceed  against 
the  undertakers,  being  employers,  they  are  by  s.  6  entitled  to 
indemnity  from  that  stranger;  and  so  might  indemnity  be 
claimed  if  the  accident  was  caused  by  any  person,  whether 
the  employer  or  not,  under  circumstances  which  would  have 
entitled  the  injured  man  to  maintain  an  action  or  proceedings 
under  the  Employers*  Liability  Act. 

It  is  very  reasonable  that  it  should  be  so,  and  I  think  this 
is  what  the  Act  intended  by  the  language  employed.  But 
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there  is  not  to  be  found  in  the  Act  anything  expressly,  nor,  as  H.  L.  (E.) 

I  think,  impHedly  creating,  in  the  possible  event  of  there  1902 

being  two  or  more  undertakers,  all  being  equally  liable  for  cooper& 

compensation,  and  neither  guilty  of  actionable  negHgence,  an  Crane 

obhgation  of  indemnity  in  the  event  of  some  only  of  them  Weight. 

being  called  upon  to  pay.  Lord  Brampton. 

But  I  would  point  out  another  objection  to  the  claim  for 
indemnity.  The  proviso  in  s.  4  is  that  "  the  undertaTcers  shall 
be  entitled  to  be  indemnified  by  any  other  person  who  would 
have  been  liable  independently  of  this  section."  Now,  if  it 
could  be  truly  said  that  "Wright  was  one  of  the  defined  under- 
takers mentioned  in  that  section,  and  that  there  was  a  common 
obligation  as  undertakers- upon  Cooper  &  Crane  and  Wright, 
how  can  it  be  said  that  Wright  was  some  person  other  than 
the  undertakers  ?  Treating  him  as  a  mere  sub-contractor, 
this  objection  could  not  arise. 

In  my  opinion.  Cooper  &  Crane  were  the  only  undertakers 
within  the  definition  of  s.  7,  sub-s.  2,  of  the  Act ;  they  admit 
the  award  was  right,  and  the  burden  of  it  must  rest  where 
it  has  fallen.  If  undertakers  desire  to  cast  the  responsibility 
of  an  indemnity  upon  their  sub-contractors,  they  must  provide 
for  it  in  their  sub-contracts. 

It  follows  that,  in  my  opinion,  this  appeal  ought  to  be 
dismissed  with  costs. 

LoED  Davey.  My  Lords,  I  will  not  repeat  any  statement 
of  the  facts  of  this  case,  which  have  been  fully  stated  by  my 
noble  and  learned  friend  opposite  (Lord  Brampton). 

It  is  difficult  to  come  to  any  conclusion  on  the  subject  of 
this  appeal  which  is  not  open  to  criticism,  and  I  can  only  say 
that  I  think  the  conclusion  to  which  I  have  come  is  less  open 
to  criticism  than  the  opposite  one.  There  are  three  words 
used  in  the  Act,  "  employer,"  "  undertaker,"  and  contractor," 
and  your  Lordships  are  called  upon  to  define  the  relative 
meaning  in  which  these  words  are  used.  By  s.  1  it  is  enacted 
as  follows !  "If  in  any  employment  to  which  this  Act  applies 
personal  injury  by  accident  arising  out  of  and  in  the  course 
of  the  employment  is  caused  to  a  workman,  his  employer 
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H.  L.  (E.)   shall,   subject  as  hereinafter  mentioned,  be  liable  to  pay 

1902  compensation." 
€ooPEE  &       Three  conditions,  therefore,  are  necessary  under  this  section 
Crane     j.^  g-^^  ^1^^  workman  a  right  to  compensation :  (1.)  that  the 
Wright,    employment  shall  be  one  to  which  this  Act  applies  ;  (2.)  that 
LordDavey.   the  injury  has  been  caused  by  an  accident  arising  in  the 
course  of  the  employment ;  (3.)  that  the  workman  shall  be 
in  the  employment  -of  the  person  from  whom  he  claims 
compensation. 

Passing  by  s.  4  for  a  moment,  I  come  to  s.  7,  sub-s.  1,  which 
provides  that  the  Act  shall  apply  only  to  employment  by 
''the  undertakers  as  hereinafter  defined,"  on,  in,  or  about 
a  railway,  factory,  mine,  quarry,  or  engineering  work,  and 
to  employment  by  the  undertakers  as  hereinafter  defined  (the 
words  are  repeated),  on,  in,  or  about  any  building  of  a  certain 
character. 

"We  have,  therefore,  the  employments  to  which  the  Act 
.applies  defined,  and  a  fourth  condition  is  added  to  those  I  have 
mentioned,  namely,  that  the  employer  must  be  "  the  under- 
taker "  as  defined  in  s.  7,  sub-s.  2.  In  that  sub-section  I  find 
that  in  the  case  of  a  building  "  undertakers "  means  the 
"  persons  undertaking  the  construction,  repair,  or  demolition." 
In  other  words,  the  undertakers  are  the  persons  who  undertake. 
I  take  the  liberty  to  say  that  this  is  not  a  definition  but  a 
mere  verbal  or  grammatical  synonym,  and  it  affords  but  little 
assistance  in  construing  the  Act.  It  seems  to  come  to  nothing 
more  than  this — that  the  word  "  undertakers  "  in  the  case  of 
a  building  is  used  in  its  ordinary  sense,  whatever  that  may  be, 
as  applied  to  construction,  repair,  or  demolition. 

It  has  been  decided  by  the  Court  of  Appeal  in  Mason  v. 
A.  B.  Dean,  Limited  (1),  that  a  person  who  has  contracted  with 
a  building  owner  for  part  only  of  the  work  of  construction  is 
an  "  undertaker  "  within  the  meaning  of  the  Act.  I  think  this 
decision  right,  for  otherwise  it  appears  to  me  that  a  workman 
of  such  an  employer  would  not  get  any  compensation  under 
the  Act  at  all ;  and  it  is  quite  immaterial  for  that  purpose 
what  the  extent  or  nature  of  his  employer's  contract  may  be, 
(1)  [1900]  1  Q.  B.  770. 
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provided  the  work  on  which  the  injured  workman  is  employed 
is  within  the  Act.  Indeed,  the  point  is,  I  think,  impHedly, 
though  not  expressly,  covered  by  the  decision  of  this  House  in 
Hoddinott  v.  Newton.  (1)  Persons  who  undertake  a  part  only 
of  the  work  of  construction  are,  therefore,  within  the  definition 
of  "  undertakers." 

Nor  can  I  find  anything  in  the  definition  which  requires  the 
undertaking  or  engagement  to  be  directly  with  the  building 
owner,  or  excludes  a  sub-contractor  to  whom  the  contractor 
for  the  whole  building  has  let  a  certain  portion  of  the  work. 
Such  a  person  undertakes  the  work  he  has  engaged  to  do  as 
literally  and  truly  as  if  his  contract  was  directly  with  the 
building  owner.  Confining  myself,  therefore,  to  the  definition, 
and  independently  of  the  4th  section,  I  am  of  opinion  that 
in  the  case  of  a  building  a  sub-contractor  may  be  an  under- 
taker within  the  meaning  of  the  Act,  and,  consequently,  a 
workman  employed  by  him  who  has  been  injured  by  an 
accident  in  the  course  of  his  employment  would  be  entitled  to 
claim  compensation  from  him.  It  may  be  that  the  so-called 
definition  is  so  general  as  to  include  two  persons,  each  of 
whom  from  a  different  aspect  may  be  the  undertaker. 

Turning  now  to  s.  4,  I  regard  that  section  as  a  proviso  on 
G.  1 ;  it  provides  that  in  a  certain  case  the  workman  may  have 
a  right  to  compensation  from  one  who  is  not  his  employer.  It 
is  thereby  enacted  (in  substance)  that  where  "  the  undertakers 
as  hereinafter  defined" — i.e.  (for  the  present  purpose)  persons 
who  have  undertaken  in  whole  or  in  part  the  construction  of 
any  building — contract  with  another  for  the  execution  of  any 
work,  the  undertakers  " — i.e.,  the  said  undertakers — shall  be 
liable  to  pay  compensation  to  a  workman  employed  by  the 
contractor. 

The  words  describing  the  compensation  which  the  under- 
takers are  to  pay  to  the  workman  are  these  :  Any  compensa- 
tion which  is  payable  to  the  workman  (whether  under  this  Act 
or  in  respect  of  personal  negligence  or  wilful  act  independently 
of  this  Act)  by  such  contractor,  or  would  be  so  payable  if  such 
contractor  were  an  employer  to  whom  this  Act  applies." 

(1)  [1901]  A.  C.  40. 
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H.  L.  (E.)      Two  cases  are  therefore  contemplated — (1.)  where  compensa- 
1902      is  payable  under  the  Act  by  the  contractor,  i.e.,  the  sub- 

CoopEE  &    contractor ;  and  (2.)  where  it  would  be  payable  if  he  were  an 
Crane     employer  to  whom  the  Act  apphes.    I  omit  for  clearness  of 

Weight,    argument  compensation  independently  of  the  Act.    In  other 

Lord  Davey.  words,  the  language  of  the  section  expressly  provides  for  a  cas& 
in  which  both  the  so-called  undertakers  and  the  sub-contractor 
are  severally  liable  under  the  Act  to  pay  compensation  to  the 
workman  for  the  same  injury. 

The  section  appears  to  give  an  additional  remedy  to  the 
workman,  and  not  to  restrict  his  right  under  s.  1.  It  may  h& 
difficult  in  the  case  of  a  building  to  suggest  cases  in  which  a- 
sub-contractor  may  or  may  not  be  an  employer  to  whom  the 
Act  applies.  It  would  seem  that  a  sub-contractor  who  has 
undertaken  part  of  the  work  must  be  one  or  the  other  in  all 
cases  alike.  It  is,  however,  possible  that  the  work  undertaken 
by  the  sub-contractor  might  not  be  an  employment  within  the 
meaning  of  the  Act.  But  in  the  case  of  a  railway,  mine,  or 
quarry  (where  there  is  a  more  restricted  and  special  definition 
of  undertakers),  it  is  quite  ^conceivable  that  a  sub-contractor 
might  not  be  an  undertaker  or  employer  to  whom  the  Act- 
applies,  and  probably  in  many  cases  would  not  be  so.  The 
language  of  the  section  is,  of  course,  adapted  to  meet  the  case 
of  every  kind  of  employment  within  the  Act. 

I  now  turn  to  the  proviso  on  which  the  question  before  your 
Lordships  turns  :  "  Provided  that  the  undertakers  shall  be 
entitled  to  be  indemnified  by  any  other  person  who  would  have 
been  liable  independently  of  this  section."  The  meaning  of 
this  proviso  is  plain.  Omit  s.  4,  and  ask  yourself  is  any  other 
person  liable  (either  under  the  Act  or  independently  of  the  Act, 
I  think  it  must  mean).  I  have  already  expressed  my  opinion 
that,  excluding  s.  4  from  consideration,  a  person  who  has 
•  contracted  by  way  of  sub-contract  to  execute  work  on  a  building 
would  be  liable,  and  1  have  pointed  out  that  the  language  of 
the  section  itself  contemplates  that  very  case. 

In  the  present  appeal  the  liability  of  the  appellants  is  not 
questioned.  The  only  question  is  whether  they  are  entitled  to 
be  indemnified  by  the  respondent,  and  that  question  has  been 
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argued  exclusively  on  the  construction  of  the  Act.  For  the 
reasons  which  I  have  given,  I  think  the  appellants  are  right. 

It  was  argued  that  the  construction  of  the  appellants  would 
oblige  the  sub-contractor  to  indemnify  the  principal  contractor, 
although  the  accident  may  have  been  caused  by  the  default  of 
the  latter.  I  do  not  think  that  this  consequence  would  follow 
for  the  reasons  stated  by  the  learned  counsel  for  the  appellants 
in  his  very  able  argument.  I  think  that  s.  6  would  place  the 
ultimate  liability  on  the  person  in  default. 

I  think  the  appeal  should  be  allowed  with  the  usual 
consequences. 


H.  L.  (E.) 
1902 


Cooper  & 
Crane 

V. 

Wrige[t. 

Lord  Davey>- 


LoED  Shand.  My  Lords,  I  agree  with  those  of  your  Lord- 
ships who  think  that  in  this  case  the  appeal  should  be  allowed 
and  the  judgment  of  the  county  court  judge  restored,  and  I  am 
content  to  rest  my  judgment  on  the  reasons  which  the  county 
court  judge  has  himself  given. 

It  is  almost  a  hopeless  task  to  attempt  to  reconcile  or  to 
make  a  consistent  whole  of  the  provisions  of  the  Workmen's 
Compensation  Act,  1897,  which  have  a  bearing  on  the  question 
of  relief  which  this  action  raises,  and  I  do  not  therefore 
propose  to  go  into  a  detailed  examination  of  the  clauses 
containing  these  provisions. 

The  deceased  workman,  Brady,  was  not  in  the  employment 
of  the  appellants  as  a  servant  of  theirs,  yet  they  have  been  held 
responsible  for  compensation  for  the  accident  under  the 
4th  section  of  the  statute,  which  makes  them  "  undertakers  " 
in  the  same  way  as  if  the  work  on  the  building  which  they  had 
undertaken  to  put  up  in  its  entirety  had  been  "  executed  by 
workmen  immediately  employed  by  them  " — a  provision  which 
gives  a  workman  or  his  representatives  greater  security  for  the- 
payment  of  compensation  in  case  of  accident  than  if  they  had 
to  rely  on  the  employer  alone.  The  4th  section  of  the  statute 
concludes  with  the  words  :  "  Provided  that  the  undertakers- 
shall  be  entitled  to  be  indemnified  by  any  other  person  who 
would  have  been  liable  independently  of  this  section  " ;  and  the 
question  is  whether,  under  this  proviso,  the  appellants  are 
entitled  to  the  relief  claimed. 
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Weight. 

Lord  Shand. 


On  this  question  I  am  of  opinion,  in  the  first  place,  that 
the  respondent,  the  employer  of  the  deceased,  was  himself  an 
undertaker  within  the  meaning  of  the  Act,  which  provides  by 
s.  7  that,  in  the  case  of  a  building,  the  term  "undertakers" 
means  "the  persons  undertaking  the  construction,  repair,  or 
demolition."  It  is  true  the  respondent  was  a  sub-contractor. 
He  was,  in  my  opinion,  none  the  less  undertaking  the  con- 
struction of  part  of  the  building — the  slating — and  I  agree  with 
the  county  court  judge  in  thinking  that  this  was  a  substantial 
part  of  the  construction  itself.  It  is  clear  the  respondent  would 
be  an  undertaker  within  the  meaning  of  the  Act,  if  his  contract 
had  been  direct  with  the  proprietor  having  the  building  erected 
under  different  contracts,  and  I  do  not  think  that  the  respond- 
ent is  the  less  an  undertaker  that  he  was  a  sub-contractor  for 
the  same  work,  which  he  actually  did,  and  in  the  course  of 
which  his  servant,  the  workman,  was  accidentally  killed.  It 
follows  that,  if  the  action  had  been  originally  raised  against 
the  respondent  alone,  he  would  have  been  held  liable  under  the 
1st  section  of  the  Act.  This  appears  to  me  to  shew  that  the 
proviso  to  s.  4,  which  gives  the  right  of  reHef  in  this  case, 
applies,  for  the  respondent's  liability  arises  independently  of 
that  section.  It  has  been  said  that  the  use  of  the  word 
"person"  in  that  proviso  must  refer  to  others  than  persons 
who  were  themselves  also  undertakers  under  the  Act;  but  I 
do  not  read  the  term  as  qualified  in  any  way,  if  only  the  liability 
arises  independently  of  s.  4  itself. 


Eael  of  Halsbuey  L.C.  My  Lords,  in  this  case  a  building 
was  being  constructed  for  Messrs.  Barker  &  Co.  by  Cooper 
&  Crane  as  builders.  Cooper  &  Crane  contracted  with  the 
respondent  Wright  to  supply  slates  for  the  roof  and  perform 
the  work  of  completing  the  roof.  Wright  in  his  turn 
employed  a  labourer  named  Brady  to  carry  the  slates,  and 
in  the  course  of  that  employment  a  lift  broke  and  caused 
Brady  fatal  injuries. 

It  is  not  denied  that  under  the  express  language  of  the 
Gtatute  Brady's  representatives  were  entitled  to  compensation 
from  Cooper  &  Crane.    They  were  the  persons  constructing 
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the  entire  building ;  but  they  had  obtained  a  sub-contractor   H.  L.  (E,) 
to  construct  the  roof.   No  question,  therefore,  can  be  raised  but  1902 
that  this  is  an  employment  to  which  the  Act  relates.  Cooper  & 

To  get  out  for  the  moment  of  the  technical  language  of  the  Crane 
statute,  the  substance  of  the  matter  would  appear  to  be  that  Weight. 
Barker  &  Co.  were  the  persons  for  whom  the  building  was  Eari  of  Haisbm? 

being  erected ;  Cooper  &  Crane  were  the  persons  contracting   • 

to  build  it ;  "Wright  was  the  sub-contractor  for  the  roof ;  and 
Brady  was  employed  by  Wright,  who  was  Brady's  actual 
employer. 

Now,  it  appears  to  me  that  the  general  design  of  the  statute 
was  to  enable  an  injured  workman,  or,  in  the  event  of  his 
death,  his  representatives,  to  make  a  claim  for  damages  against 
the  employer  in  the  sense  of  a  person  who  was  constructing 
the  building,  even  if  he  was  not  the  immediate  employer  of  the 
person  injured.  The  theory  of  the  Act  is  that,  apart  from  any 
negligence  or  misconduct,  a  man  employed  in  certain  dangerous 
employments  shall  in  a  certain  sense  be  insured  against  any 
accident  that  takes  place  in  the  course  of  his  employment.  It 
was  probably  obvious  to  the  Legislature  that,  if  the  workman 
was  driven  to  sue  a  sub-contractor  and  could  not  rely  upon  the 
responsibility  of  the  person  engaged  to  perform  the  whole 
work,  a  series  of  sub-contracts  might  render  it  practically 
impossible  for  him  to  ascertain  the  person  whom  he  ought  to 
sue,  or,  if  he  did,  to  obtain  satisfaction  by  suing  a  person  able 
to  pay  damages.  But  then  the  Legislature  seems  to  have 
provided  that  though  the  contractor  for  the  whole  work  might 
be  sued  even  by  a  person  not  immediately  under  his  control 
or  in  his  employment,  yet,  the  theory  of  the  statute  being  that 
the  employer  was  to  be  made  liable,  the  contractor  for  the 
whole  work  might  procure  his  indemnity  for  the  liability  against 
the  actual  employer  of  the  injured  workman. 

Now,  here  of  course  it  cannot  be  denied  that  Wright  is  the 
actual  employer;  and,  if  the  design  of  the  statute  is  what  I 
have  suggested,  it  is  clear  that  Messrs.  Cooper  &  Crane,  who 
did  not  employ  Brady  at  all,  and  are  only  made  liable  by  this- 
section  of  the  statute  in  the  first  instance,  would  have  their 
right  of  indemnity  against  the  real  employer ;  and  the  case  is 
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H.  L.  (E.)   one  actually  contemplated  by  the  statute  ;  and  so  the  county 
1902      court  judge  decided. 

Cooper  &       The  objection  appears  to  be  that  Wright  was  not  an  "  under- 
Obane     taker"  at  all.    That  in  a  popular  sense  he  undertook  the  con- 

Weight.  struction  of  the  roof  is  admitted;  that  he  employed  Brady  is 
Earionffaisbury  admitted;  that  the  accident  happened  in  the  course  of  Brady's 

  employment  under  Wright  in  the  construction  of  the  building 

is  also  admitted;  and  the  question  is  whether  there  is  any- 
thing in  the  statute  to  shew  that  Wright  cannot  be,  within  the 
meaning  of  the  statute,  himself  an  "undertaker." 

My  Lords,  the  whole  point  seems  to  turn  upon  the  question 
whether  the  persons  who  are  described  as  undertakers  "  must 
be  undertakers  of  the  whole  construction ;  and  I  suppose  the 
argument  turns  upon  the  word  "the,"  because  the  interpretation 
section  enacts  that  "  in  the  case  of  a  building  "  "  undertaker  " 
"  means  the  persons  undertaking  the  construction,  repair, 
or  demolition."  If  by  that  is  meant  that  in  order  to  be  an 
undertaker  the  person  must  have  undertaken  the  construction 
of  the  entire  building,  it  would  be  an  intelligible  construction, 
though  it  is  not  the  one  that  I  should  myself  place  upon  the 
section.  But  if  an  "undertaker"  does  include  a  person  who 
;sub-contracts  for  a  substantial  part  of  a  building,  then  I  do  not 
understand  why  in  this  case  Wright  was  not  an  undertaker  in 
the  ordinary  meaning  of  words.  The  ordinary  particulars  by 
which  a  person  might  be  described  as  an  undertaker  are  all 
fulfilled  in  Wright's  case.  Wright  was  certainly  an  under^ 
taker ;  he  undertook  a  substantial  part  of  the  work,  namely, 
the  roof.  He  had  the  control  and  management  of  that  part  of 
the  work ;  he  employed  Brady  as  a  labourer  in  that  form  of 
employment ;  and  I  do  not  understand  why  it  is  suggested 
that  he  was  not  an  undertaker,  unless  it  is  suggested,  as  I  have 
said,  that  in  order  to  be  an  undertaker  he  must  take  upon 
himself  the  entire  contract  that  has  been  made  by  another 
person.  It  seems  to  me  that  that  would  be  an  unreasonable 
construction  of  the  statute,  which  in  its  language  is  sufficiently 
■clear.  The  language  does  not  appear  to  support  such  a 
construction. 

To  apply,  therefore,  the  language  of  the  statute  itself  to  the 
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facts  of  this  case,  the  employment  here  of  Cooper  &  Crane   H.  L.  (B.) 
was  an  undertaking  by  them,  and  they  are  in  their  turn  under-  1902 
takers.    But  they  contracted  with  Wright  for  the  execution  of    cooper  & 
-certain  work,  namely,  the  roof.    But,  by  the  language  of  the  ^^^^^ 
statute,  they  are  made  liable  if  such  work  was  executed  by  Wright. 
workmen  not  immediately  employed  by  them,  but  on  the  work  Eari  of  Haisbury 

for  which  they  contracted,  and  they  must  pay  compensation   

under  the  Act  to  those  workmen  in  respect  of  any  accident 
arising  out  of  and  in  the  course  of  such  employment.  That  is 
the  liability  imposed  upon  Cooper  &  Crane ;  nor  have  they 
denied  their  liability. 

But  while  providing  that  the  building  contractors  shall  be 
liable,  s.  4  goes  on  to  provide  that  they  are  "  entitled  to  be 
indemnified  by  any  other  person  who  would  have  been  liable 
independently  of  this  section."  Now,  one  asks  oneself  the 
question,  "Who  are  the  persons  who  "would  have  been  liable 
independently  of  this  section  "  ?  It  is  to  be  observed  that  it 
says,  not  "  independently  of  the  statute,"  but  "  independently 
of  this  section  " — that  is,  the  section  which  places  upon  some 
other  superior  contractor  the  responsibility  in  regard  to  work- 
men employed  by  the  sub-contractor.  Now,  I  am  unable  to 
answer  that  question  otherwise  than  in  one  way,  because, 

independently  of  this  section,"  Wright  would  have  been  the 
employer;  Wright  would  have  been  engaged  in  the  erection 
of  a  building  to  which  the  Act  applies,  and  the  workman  is 
injured  in  the  course  of  performing  duties  imposed  upon  him 
by  Wright.  Therefore,  independently  of  this  section,"  it  is 
€lear  to  my  mind  Wright  would  have  been  liable  under  the 
general  provisions  of  the  statute ;  but  this  section  in  the  first 
instance  shifts  the  responsibility  on  to  the  contractor  for  the 
whole  building.  Whether  the  enactment  is  felicitously  worded 
or  not,  when  one  looks  at  the  section  and  proviso  together,  I 
think  it  can  hardly  be  doubted  that  the  meaning  of  it  was 
that  where  part  of  the  work  is  let  out,  although  the  builder  of 
the  entire  structure  shall  in  the  first  instance  be  liable  for  the 
injury  to  the  workman  employed  by  the  sub-contractor,  never- 
theless, as  he  is  not  the  actual  employer,  the  builder  who  is 
thus  made  liable  for  injuries  to  a  workman  not  employed  by 
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H.  L.  (E.)  him  shall  have  a  right  of  indemnity  against  the  actual  employ er, 

1902  between  whom  and  himself  there  was  no  relation  except  that 

CoopEE  &  of  contractor. 
Crane        j  ^q^]^^  whether  the  attempted  definition  of  the  word 

Weight.  « undertaker "  has  added  anything  to  the  interpretation  of 

EarlofHalsbury  the  statute. 
L.C. 

  Cooper  &  Crane  undertook  the  whole  building.  Wright 

undertook  the  construction  of  the  roof.  It  is  in  the  course  of 
the  construction  of  the  roof  that  Wright's  labourer  is  injured ; 
and  if  it  is  contended  that  the  latter  words  of  s.  4  do  not  apply, 
this  consequence  would  follow — that  Wright,  apart  from  that 
section,  would  not  be  liable  to  Brady,  although  Brady  was 
employed  by  him  and  was  engaged  in  a  building  operation; 
and  if  the  argument  is  right,  inasmuch  as,  apart  from  that 
section.  Cooper  &  Crane  would  not  be  liable  at  all,  the  work- 
man would  have  n©  remedy  whatever ;  so  that,  though  Wright 
should  be  employing  a  man  in  a  trade  considered  dangerous  by 
the  Act,  and  though  in  the  course  of  that  employment  Wright's 
labourer  was  injured,  the  labourer  would  have  no  remedy. 

It  seems  to  me  that  this  would  reduce  the  legislation  to  an 
absurdity,  and  I  cannot  think  that  the  Legislature  could  have 
intended  such  a  result.  I  am  not  quite  .certain  in  what  sense 
my  noble  and  learned  friend  Lord  Brampton  used  the  phrase 
"  the  building  owner."  I  do  not  understand  whether  he  means 
a  person  who  wants  to  have  a  building  built  for  him,  or  whether 
he  means  a  man  w^ho  does  in  fact  himself  undertake  to  build 
and  takes  part  in  the  actual  construction  of  the  building.  If 
the  latter  is  what  is  meant,  then  I  can  understand  that  he 
might  properly  be  described  as  an  undertaker.  But  if  my 
noble  and  learned  friend  means  only  an  owner  who  lets  out  to 
different  persons  different  portions  of  the  construction,  then 
according  to  the  argument  there  is  no  person  who  can  properly 
be  described  within  the  meaning  of  the  Act  as  an  undertaker. 
There  was  no  one  who  undertook  the  construction  of  the  whole 
building  ;  the  owner  is  not  in  any  sense  the  undertaker ;  there 
are  different  contractors  who  undertake  to  construct  each  a 
different  substaftutial  part  of  one  building;  and  then,  suppose  this 
very  accident  occurs,  who  is  liable  ?   No  one,  if  the  objection 
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which  I  have  referred  to  is  a  good  one  ;  and  yet  a  man  who  is  H.  L.  (E.) 

by  the  hypothesis  expressly  within  the  language  of  the  statute,  1902 

who  is  engaged  in  a  work  which  the  Legislature  has  regarded  cooper  & 

as  dangerous,  would  have  no  remedy  against  any  one.    I  think  Craxe 

that  cannot  have  been  intended.  Weight. 
Therefore,  my  Lords,  I  think  the  judgment  of  the  Court  Eari  of  Haisbury 

.                  .  L.C. 

below  is  wrong,  and  I  move  your  Lordships  that  it  be  reversed,   

with  costs. 

Order  of  the  Court  of  Appeal  reversed  and  order 
of  the  county  court  judge  restored  with  costs 
both  here  and  below. 

Lords'  Journals y  May  16,  1902. 

Solicitors  :  Mason,  Edwards  d  Masons,  for  B.  H,  Beaumont, 
Nottingham  ;  Machrell,  Maton,  Godlee  dc  Quincey. 


[HOUSE  OF  LOKDS.] 

FAEQUHAESON  BEOTHEES  &  CO.  .    .    Appellants  ; 

AND 

C.  KING  &  CO  '  .    .  Eespondents. 

Fraudulent  Conversion  of  Goods — Estoppel — Loss  to  one  of  two  Innocent 
Persons  through  Fraud  of  a  third  Person — Poiuer  of  Disposition  of  Goods 
given  to  a  Clerk— Sale  of  Goods  Act,  1893  (c.  71),  s.  21. 

The  appellants,  who  were  timber  merchants,  warehoused  with  a  dock 
company  the  timber  they  imported,  and  instructed  the  dock  company  to 
accept  all  transfer  or  delivery  orders  signed  by  their  clerk.  The  clerk 
had  their  authority  to  make  limited  sales  to  their  known  customers. 
The  clerk  under  an  assumed  name  fraudulently  sold  timber  of  the 
appellants  to  the  respondents,  who  knew  nothing  of  the  appellants  or 
of  the  clerk  under  his  real  name,  and  who  bought  and  paid  tbe  clerk  for 
the  timber  in  good  faith.  The  clerk  carried  out  the  sales  by  giving  the 
dock  company  orders  for  the  transfer  of  timber  into  his  assumed  name, 
and  then  in  that  name  giving  delivery  orders  to  the  respondents  : — 

Held,  that  the  appellants,  not   having  held  out  the  clerk  to  the 
respondents  as  their  agent  to  sell  to  the  respondents,  were  not  estopped 
from  denying  the  clerk's  authority  to  sell ;  that  the  clerk,  having  uo  title 
A.  C.  1902.  3  Z 


H.  L.  (E.) 

1902 
Jime  17. 
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H.  L.  (E.)  or  apparent  authority  himself,  could  not  give  the  respondents  any  title ; 

and  that  the  appellants  were  entitled  to  recover  from  the  respondents 
the  value  of  the  timber. 
Fakquhakson  The  decision  of  the  Court  of  Appeal,  [1901]  2  K.  B.  697,  reversed,  and 

^&^C™  the  judgment  of  Mathew  J.  restored. 


V. 

King  &  Co. 


The  appellants  were  timber  merchants  and  warehoused  in 
the  Surrey  Commercial  Docks  the  timber  which  they  imported. 
In  1895  they  wrote  to' the  secretary  of  the  dock  company :  "We 
have  made  arrangements  whereby  in  future  Mr.  Capon  will 
sign  delivery  orders  on  behalf  of  and  in  addition  to  the  other 
members  of  the  firm,  and  inclose  our  written  authority  for 
same."  The  inclosed  authority  ran  thus:  "We  hereby 
authorize  you  to  accept  all  transfer  or  delivery  orders  which 
shall  be  signed  on  our  behalf  by  Mr.  H.  J.  Capon,  whose 
signature  is  subjoined,  the  company  acting  also  on  our  signa- 
ture as  before.  This  authority  is  to  remain  in  force  until 
expressly  revoked  in  writing  by  us."  Capon  was  a  confidential 
clerk  of  the  appellants  who  had  authority  to  sell  to  certain 
recognised  customers  of  the  appellants  timber  at  prices  and  up 
to  limits  fixed  by  the  appellants,  and  occasionally  to  make 
other  sales. 

In  1896  Capon  began  a  series  of  frauds.  He  obtained  an 
address  at  Battersea  under  the  name  of  Brown,  and  from  that 
address  and  under  that  name  offered  to  sell  and  sold  to  the 
respondents,  who  were  packing-case  manufacturers,  parcels  of 
the  appellants'  timber  and  appropriated  the  proceeds.  In  these 
sales  he  represented  himself  as  a  commission  agent  acting  on 
behalf  of  Messrs.  Bay  ley,  fire-escape  makers.  He  carried  out 
the  sales  by  signing  orders  in  his  own  name  to  the  dock  com- 
pany to  transfer  or  deliver  timber  to  the  order  of  Brown,  the 
timber  being  transferred  in  the  dock  company's  books  into 
the  name  of  Brown.  Then  in  the  name  of  Brown  he  signed 
orders  to  the  dock  company  to  transfer  or  deliver  the  timber  to 
the  order  of  the  respondents.  In  the  appellants'  stock-books 
Capon  made  alterations  and  false  entries  of  fictitious  sales  so 
as  to  account  for  the  diminution  of  stock.  The  respondents 
knew  nothing  of  the  appellants,  and  nothing  of  Capon  except 
under  the  name  of  Brown.    They  bought  in  good  faith  in 
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ignorance  of  the  frauds.    The  frauds  having  been  discovered   H.  L.  (E.) 
in  1900,  the  appellants  brought  an  action  against  the  respondents  1902 
claiming  delivery  of  the  timber  or  its  value.    The  action  v^as  farquh arson 
tried  before  Mathew  J.,  who  left  to  the  jury  the  question,  Did  ^f^™^^"^ 
the  plaintiffs  so  act  as  to  hold  Capon  out  to  the  defendants  as 
their  agent  to  sell  goods  to  the  defendants  ?  The  jury  answ^ered, 
No.    The  learned  judge  refused  to  put  to  the  jury  a  question 
pressed  upon  him  by  the  defendants'  counsel,  namely,  whether 
the  plaintiffs  had  by  their  conduct  enabled  Capon  to  hold  him- 
self out  as  owner  of  the  goods  or  as  entitled  to  sell  them. 
Upon  the  finding  of  the  jury  Mathew  J.  entered  judgment  for 
the  plaintiffs  for  1200Z.  The  Court  of  Appeal  (A.  L.  Smith  M.K. 
and  Vaughan  Williams  L.J.,  Stirling  L.J.  dissenting)  reversed 
that  decision  and  entered  judgment  for  the  defendants.  (1) 
Against  this  decision  the  present  appeal  was  brought. 

The  respective  contentions  of  the  plaintiffs  and  defendants 
are  very  fully  and  forcibly  expressed  in  the  report  below.  (1) 
The  following  is  an  outline  of  the  arguments  in  this  House. 

June  13,  16.  Asquithy  iT.C,  and  Danchwerts,  K.C.  (TF. 
Whately  with  them),  for  the  appellants.  The  Court  of  Appeal 
held  that  the  plaintiffs  were  estopped  from  denying  Capon's 
title  to  sell  the  timber  because  by  their  conduct  they  enabled 
him  to  hold  himself  out  as  the  owner  or  as  entitled  to  dispose 
of  it.  But  to  raise  an  estoppel  against  the  plaintiffs  they  must 
have  done  some  act  to  mislead  the  defendants,  or  must  have 
omitted  some  act  which  it  was  their  duty  towards  the  defend- 
ants or  the  world  at  large  to  do,  such  act  or  omission  being  the 
proximate  cause  of  the  loss  to  the  defendants.  Mere  negligence 
in  the  custody  of  the  goods  is  not  enough.  The  defendants 
were  not  misled  by  anything  done  by  the  plaintiffs.  They 
were  not  customers  of  the  plaintiffs,  and  did  not  even  know 
them.  They  knew  nothing  of  Capon  under  that  name,  or  of 
the  authority  given  him  to  sign  transfer  and  delivery  orders  in 
pursuance  of  authorized  sales.  They  knew  Capon  only  under 
the  name  of  Brown  at  an  address  in  Battersea,  and  supposed 
him  to  be  an  agent  acting  for  Bayley,  but  made  no  inquiry  of 
(1)  [1001]  2  K.  B.  GOT. 

3  Z  2 
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H.  L.  (B.)   Bayley  or  any  one  else.    To  carry  out  his  frauds  Capon  stole- 
1902      the  timber  and  forged  Brown's  indorsements  and  signatures  ta 
Faequhaeson  the  transfer  and  delivery  orders.    He  gave  no  better  title  to 
^&  Gu''^   the  defendants  than  he  had  himself.    If  the  decision  of  the- 
King\co   ^^^^^       Appeal  is  right,  there  was  no  necessity  for  the- 
  Factors  Acts. 

[They  cited  Lamb  v.  Attenborough  (1)  ;  Cole  v.  North 
Western  Bank  (2);  Johnson  v.  Credit  Lyonnais  Co,  (3);. 
BrocMesby  v.  Temperance  Building  Society  (4) ;  and  the  Sale  of 
Goods  Act,  1893  (c.  71),  s.  21,  sub-s.  1.] 

Lawson  Walton j  K.C.y  and  Cababe,  for  the  respondents.  The- 
respondents  do  not  rely  on  the  Factors  Acts.    The  question, 
which  ought  to  have  been  left  to  the  jury  was  whether  the 
plaintiffs  had  by  their  own  conduct  enabled  Capon  to  hold 
himself  out  as  owner  or  as  entitled  to  sell :  Dyer  v.  Pearson  (5) ; 
Henderson  dc  Co^s,  Williams  (6),  where  Lord  Halsbury  quoted 
with  approval  the  saying  of  an  American  judge  that  "when, 
one  of  two  innocent  persons  must  suffer  from  the  fraud  of  a- 
third,  he  shall  suffer  who  by  his  indiscretion  has  enabled  such 
third  person  to  commit  the  fraud."    It  was  an  indiscretion  of 
the  plaintiffs  to  give  their  clerk  authority  to  sign  transfer  and* 
delivery  orders  and  thus  enable  him  to  complete  fraudulent' 
sales  by  passing  the  possession  of  and  the  property  in  the 
timber  to  innocent  bona  fide  purchasers.    The  plaintiffs  put 
him  in  the  position  of  the  true  owner,  and  by  this  conduct  held 
him  out  to  the  world  as  the  true  owner  or  as  entitled  to  sell,, 
having  the  disposing  power,  or  the  dominion  over  the  goods. 
Thus  they  come  within  the  words  of  the  Sale  of  Goods  Act, 
1893,  and  are  "  precluded  from  denying  the  seller's  authority  to 
sell."  Through  the  dock  company  they  misled  the  respondents. . 

[They  also  cited  Bamazotti  v.  Bowring  (7),  Meggy  v.  Imperial 
Discount  Co,  (8),  Babcock  v.  Lawson  (9),  Vickers  v.  Hertz  {10) y 
and  all  the  cases  cited  in  the  Court  of  Appeal.] 

(1)  (1862)  1  B.  &  S.  831.  (6)  [1895]  1  Q.  B.  521,  529. 

(2)  (1875)  L.  K.  10  C.  P.  354.  (7)  (1859)  7  0.  B.  (N  S.)  851. 

(3)  (1877)  3  0.  P.  D.  32.  (8)  (1878)  3  Q.  B.  D.  711,  716. 

(4)  [1895]  A.  C.  173.  (9)  (1879)  4  Q.  B.  D.  394. 

(5)  (1824)  3  B.  &  C.  38,  42;  27  (10)  (1871)  L.  E.  2  H.  L.,  Sc^- 
E.  E.  286.  113. 
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June  17.    Earl  of  Halsbury  L.C.    My  Lords,  in  this   H.  L.  (E.) 

-case  I  hesitate  to  speak  all  that  is  in  my  mind  out  of  respect  1902 

/to  the  learned  judges  who  have  taken  a  different  view  J  but  for  farquharson 

'that  I  should  have  said  that  this  was  a  particularly  plain  case  in  ^^^^q"^^* 

-which  no  difficulty  whatever  arises.    I  think  it  might  be  stated  v. 

-..      ,     •                                  *                  111-     King  &  Co. 
^compendiously  m  two  sentences.     A  servant  has  stolen  his   

^master's  goods,  and  the  question  arises  whether  the  persons  who 

have  received  those  goods  innocently  can  set  up  a  title  against 

the  master.    I  beheve  that  is  enough  to  dispose  of  this  case. 

That  it  was  a  stealing  there  cannot  be  the  smallest  doubt^ 
and  indeed  I  feel  great  hesitation  in  treating  seriously  the 
argument  that  it  was  not.  What  possible  difference  is  there 
^between  what  was  done  here  by  Capon  and  the  act  of  taking  a 
pocket  handkerchief  out  of  a  man's  pocket  by  a  thief  in  the 
street  ?  The  man  who  steals  is  a  servant :  his  possession  is 
the  possession  of  the  master.  It  is  not  denied  that  he  had  no 
.actual  authority  to  dispose  of  these  goods,  and  because  by  a 
circuitous  process  he  allows  an  innocent  agent  (for  all  the 
;persons  who  acted  under  his  directions  were  perfectly  innocent) 
ito  remove  the  goods  from  the  place  where  they  had  been 
•stored  by  the  master,  that,  forsooth,  is  said  not  to  be  an 
.asportavit !  Why  not  ?  Assuming  always  the  element  of 
fraud,  the  intention  to  commit  a  crime,  which  is  not  denied, 
what  element  is  there  wanting  to  make  that  a  stealing?  I 
confess  I  am  puzzled  at  the  notion  that  anybody  could  entertain 
ithe  smallest  doubt  in  the  world  that  that  was  a  stealing.  (1) 

Well,  if  it  was  a  stealing,  how  has  the  person  who  has  received 
'the  goods  acquired  a  right  to  those  goods  which,  it  is  equally 
^not  denied,  originally  belonged  to  the  appellants  in  this  case  ? 
When  has  the  property  been  changed,  and  by  what  circum- 
stances ?  It  is  impossible,  I  think,  to  answer  that  question 
•except  in  one  way.  There  has  been  no  property  changed  :  the 
ihief  could  give  no  title  whatever.  The  circumstances  of  this 
,case  shew  conclusively  that  there  is  nothing  to  prevent  this 

(1)  [It  would  seem  from  the  state-  not  acquire  possession  by  constructive 

ment  of  the  facts  that  ('apon  never  delivery  from  the  dock  company,  who 

'had  custody  of  the  goods,  never  took  never  assented  to  hold  the  goods  on 

.^uanual  poi^scssior.  of  tliem,  and  did  his  account.    Idea  (ju.rrc. — F.  P.] 
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H.  L.  (E.)  being  a  theft,  and,  it  being  a  theft,  the  thief  could  convey  no- 
1902      title.    That  disposes  of  the  case. 

Faequhaeson  My  Lords,  but  for  the  respect  I  entertain  for  the  learned 
^i?C?r^^  judges  who  have  taken  a  different  view  from  myself,  I  should 
_  ^-  leave  the  case  there,  because  I  think  it  is  too  plain  for  argu- 
  ment ;  but  a  great  deal  has  been  said  upon  the  subject  of  the 

Earl ofa,i8buiy  ^.^j^^  arisiug  from  estoppel.  I  really  do  not  understand  what 
estoppel  has  to  do  with  this  case.  The  mode  by  which  the 
goods  were  removed  and  the  asportavit  incident  to  the  felony 
accomplished  was,  as  a  matter  of  fact,  carried  out  by  the 
innocent  act  of  the  dock  company ;  but  it  is  a  mistake  to  talk 
of  the  relations  between  the  dock  company  and  the  appellants 
here  as  if  there  was  any  question  of  estoppel.  It  would  not  be 
true  to  say,  even  as  regards  the  dock  company,  that  there  was 
an  estoppel:  there  was  no  estoppel  at  all.  Estoppel  arises 
where  you  are  precluded  from  denying  the  truth  of  anything 
which  you  have  represented  as  a  fact  although  it  is  not  a  fact ; 
but  no  such  question  arises  here.  All  that  the  dock  company 
did  they  were  expressly  authorized  to  do  by  the  appellants  ; 
there  would  not,  therefore,  be  an  estoppel  as  between  them 
and  .the  dock  company  at  all ;  it  would  be  that  they  had  acted 
in  pursuance  of  the  real  and  direct  authority  of  the  appellants, 
and,  after  the  letter  of  authorization,  what  they  did  was 
expressly  authorized  by  the  appellants.  If  it  could  be  argued 
here  that  the  appellants  had  represented  their  clerk  Capon  to 
be  invested  with  what,  over  and  over  again  with  a  degree  of 
reiteration  somewhat  wearisome,  last  night  we  heard  called  a 
"  disposing  power,"  " perfect  dominion,"  and  "control,"  and 
such  words  as  those,  which  are  ambiguous  in  themselves  unless 
you  explain  what  the  disposing  power  and  what  the  dominion 
and  control  mean — I  say,  if  they  had  represented  their  clerk 
Capon  to  be  invested  with  disposing  power,  and  (note  the 
importance  of  the  next  sentence)  if  anybody,  supposing  Capon 
to  be  invested  with  that  power,  had  acted  upon  it  to  his  own 
prejudice,  then  undoubtedly  estoppel  would  have  arisen;  the 
person  who  had  improperly  and  negligently  allowed  Capon  to 
be  apparently  so  invested  with  authority  would  be  estopped 
from  denying  that  Capon  had  authority. 
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So  far  the  matter  would  be  quite  clear ;  but  when  we  come   H.  L.  (E.) 
to  look  at  what  the  facts  of  this  case  are,  what  in  the  world  1902 
has  that  to  do  with  the  question  that  arises  here  ?    Capon  was  farquharson 
unknown;  the  appellants  were  unknown;  nobody  dreams  of 
suggesting  that  the  respondents  here  acted  upon  the  faith  of  -^^^^'^ 
Capon  beine:  invested  with  that  authority.    They  never  heard   

^  ./  ./  Earl  of  Halsbury 

of  Capon,  they  never  heard  of  the  appellants,  but  the  clerk 
who  has  committed  the  fraud,  ingeniously  availing  himself 
of  his  power  of  signing  orders  for  delivery,  gave  a  delivery 
order  to  change  the  name  in  which  the  goods  were  stored  in 
the  dock  company's  books  to  the  name  of  Brown.  Professing 
to  be  Brown,  and  professing  to  act  on  behalf,  not  of  the  appel- 
lants, but  of  a  third  person  named  Bayley,  he  procures  the 
removal  of  these  goods  by  innocent  agents,  as  I  have  described 
them,  under  the  authority  of  Brown,  he  having  fraudulently 
transferred  the  goods  in  the  dock  company's  books  from  the 
name  of  his  master  to  that  of  Brown — a  fictitious  person — and 
Brown  in  his  turn  procures  these  goods  to  be  delivered  to  the 
present  respondents ;  and,  forsooth,  it  is  said  that  that  establishes 
an  estoppel.  My  Lords,  I  am  bewildered  at  the  absurdity  of 
such  a  suggestion ;  I  really  do  not  understand  in  what  possible 
way  it  can  arise.  That,  I  should  have  thought,  was  quite 
enough  to  dispose  of  this  case. 

My  Lords,  so  far  as  I  am  concerned  I  really  am  not  con- 
cerned to  defend,  if  it  were  attacked,  the  language  which  I 
appear  to  have  used  in  Henderson  v.  Williams.  (1)  I  adhere 
to  every  word  of  the  judgment  I  then  delivered.  It  is  not  a 
question  of  whether  I  am  prepared  to  affirm  the  words  which 
were  quoted  or  not.  I  speak  of  it,  I  hope,  impartially ;  if  I 
thought  the  words  were  incautious  I  should  not  hesitate  to 
correct  them  now;  but  I  do  not  know  now  what  it  is  I  am 
supposed  to  have  said  that  can  have  led  to  this  misapprehen- 
sion. I  believe  the  proposition  of  law  which  I  then  gave  is 
accurate,  and  I  am  prepared  to  adopt  it ;  but  what  application 
has  it  to  this  case  ?  Curiously  enough,  the  only  passage  which 
has  been  assailed  as  giving  rise  to  the  difficulty  hero  is  not 
my  own  language  at  all,  but  the  language  of  an  American 
(1)  [1895]  1  Q.  B.  521. 
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H.  L.  (E.)   judge,  though  it  is  true  I  quoted  it  with  approval.    Let  us  see 
1902      what  the  language  is  :  I  believe  it  to  be  accurate.    I  observe 
Farquhaeson  that  a  few  words  seem  to  have  been  omitted  from  the  con- 
^&^Oo^^^   sideration  of  the  learned  judges  who  commented  on  this 
King\co  ^^^^t®^-     "^^^  language  of  the  learned  judge  (Savage  C.J.) 

  quoted  by  me  is  this  :  Speaking  of  a  bona  fide  purchaser,  who 

^^la!'!^^'^^^  has  purchased  property  from  a  fraudulent  vendee  and  given 
value  for  it,  he  says  :  "He  is  protected  in  doing  so  upon  the 
principle  just  stated,  that  when  one  of  two  innocent  persons 
must  suffer  from  the  fraud  of  a  third,  he  shall  suffer  who,  by 
his  indiscretion,  has  enabled  such  third  person  to  commit  the 
fraud."  Those  words  "who  by  his  indiscretion"  appear  not 
to  have  made  much  impression  upon  those  who  were  com- 
menting upon  this  matter.  What  indiscretion  did  the  appel- 
lants here  commit?  They  entrusted  their  clerk  with  the 
delivery  orders.  It  is  said  that  in  some  exceptional  cases  he 
was  allowed  to  make  a  contract ;  but  what  has  that  got  to  do 
with  it  ?  No  one  knew  that  outside  the  firm  themselves ;  and 
you  might  just  as  well  say  in  the  case  of  a  shopman  in  a 
furniture  broker's  shop,  that  because  he  is  there,  because  he 
habitually  delivers  goods  to  the  orders  which  his  master 
receives,  that  gives  him  to  all  the  world  the  power  of  giving 
a  title  if  he  steals  his  master's  tables  and  chairs  and  delivers 
them  to  somebody  else. 

My  Lords,  I  confess  I  am  a  little  surprised  that  two  of  the 
learned  judges  seem  to  be  under  the  impression  that  my 
proposition,  quoted,  as  I  have  said,  from  an  American  judge, 
was  that  any  person  who  has  enabled  another  by  any  means 
to  commit  a  fraud  must  be  the  person  to  suffer  when  two 
innocent  persons  are  in  question.  Of  course  it  depends  on  the 
sense  in  which  you  are  to  understand  the  word  "  enabled." 
As  I  put  it  to  the  learned  counsel  yesterday,  in  one  sense 
«very  man  who  sells  a,  pistol  or  a  dagger  enables  an  intending 
murderer  to  commit  a  crime ;  but  is  he,  in  selling  a  pistol  or  a 
dagger  to  some  person  who  comes  to  buy  in  his  shop,  acting  in., 
breach  of  any  duty?  Does  he  owe  any  duty  to  all  the  world, 
as  is  suggested  here,  to  prevent  people  taking  advantage  of  his 
selling  pistols  or  daggers  in  his  business,  because  he  does  in 
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one  sense  enable  a  person  to  commit  a  crime  ?    It  seems  to    H.  L.  (E.) 
cne  that  the  moment  you  analyze  what  is  intended  by  this  1902 
argument  the  answer  is  plain ;  and  when  you  analyze  what  is  far^^rson- 
the  only  function  which  this  man  Capon  was  entitled  to  per- 
form  it  is  simply  this — that  he  was  a  delivery  clerk.    But,  say  ^ 
the  learned  counsel  for  the  respondents,  not  only  was  he  a  — — 
delivery  clerk,  but  sometimes  he  had  power  and  authority  to  ^^^^  ^lS^^^^'^'^ 
make  a  contract.   Suppose  he  had — what  then  ?  Was  anybody 
misled  by  that?    Did  anybody  act  upon  that  belief?    No  one. 
Therefore,  any  notion  of  anybody  acting  upon  something  that 
was  held  out  and  represented  is  entirely  out  of  the  question. 

My  Lords,  it  appears  to  me  when  one  analyzes  the  matter  it 
comes  to  this  broad  proposition — that  because  you  have  given 
-authority  to  your  clerk  to  deliver  goods,  for  that  is  the  sole 
thing  that  could  be  established  by  looking  at  the  books  either 
of  the  firm  or  of  the  dock  company,  therefore,  if  any  person  in 
4;he  employment  of  that  master  takes  advantage  of  that  for 
the  purpose  of  committing  a  felony,  thereupon  that  person  is 
invested  with  the  power  to  give  the  receiver  a  good  title. 

My  Lords,  I  think  the  state  of  the  law  would  have  been  per- 
fectly clear  without  it ;  but  the  Sale  of  Goods  Act  has  disposed 
of  any  such  question,  because  it  says,  "  Subject  to  the  provi- 
sions of  this  Act,  where  goods  are  sold  by  a  person  who  is  not 
the  owner  thereof,  and  who  does  not  sell  them  under  the 
authority  or  with  the  consent  of  the  owner,  the  buyer  acquires 
.no  better  title  to  the  goods  than  the  seller  had,  unless  the 
owner  of  the  goods  is  by  his  conduct  precluded  from  denying  " 
— what  ? — "  the  seller's  authority  to  sell."  Now,  where  comes 
in  here  the  operation  of  that  saving  clause  ?  What  authority 
was  there  to  sell?  None.  What  representation  was  there 
of  Capon's  authority  to  sell?  None.  Therefore  when  one 
analyzes  this  case  the  two  sentences  with  which  I  commenced 
my  judgment  appear  to  me  to  entirely  dispose  of  it.  This 
was  a  theft,  and  the  thief  could  give  no  better  title  than 
the  himself  had,  which  was  none.  Therefore,  it  seems  to  me 
"luce  clarius  that  the  appellants  are  entitled  to  succeed,  and 
.1  move  your  Lordships  to  reverse  the  order  appealed  from 
with  costs. 
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H.  L.  (E.)      LoED  Macnaghten.    My  Lords,  I  am  of  the  same  opinion, 
1902      After  what  has  fallen  from  my  noble  and  learned  friend  on  the^ 
Earquhaeson  Woolsack,  I  am  almost  ashamed  to  trouble  your  Lordships  with 
^T™^^^   any  observations  of  my  own.    But  the  circumstances  are 
King'&  Co  P®^^^^^^  point  of  view.    I  cannot  remember  any  case  in 

  which  the  wealth  of  learning  and  argument  was  so  far  beyond. 

the  value  of  the  poor  and  commonplace  material  on  whick 
it  has  been  expended.  And,  besides,  the  question  is  not 
unimportant;  the  decision  under  appeal,  if  it  could  be  sup^ 
ported,  would  have  very  far-reaching,  and,  in  my  opinion,  very 
pernicious  consequences. 

Vaughan  Williams  L.J.  expresses  an  opinion  to  the  effect 
that  the  case  is  difficult.  The  very  learned  judge^  who  differs^ 
from  him  in  the  result  agrees  with  him  so  far.  My  Lords,, 
speaking  for  myself  in  the  view  I  take  of  it,  I  must  say  that  I 
cannot  imagine  a  plainer  or  a  simpler  case  than  this. 

Messrs.  Farquharson  Brothers  &  Co.  were  timber  merchants, 
in  a  large  way  of  business  with  a  turnover  exceeding  200,000L 
a  year.  They  had  a  confidential  clerk  called  Capon,  whom 
they  trusted  implicitly.  A  short  time  ago  they  discovered  that 
this  man  had  been  robbing  them  for  years,  stealing  small  lots 
of  their  timber  from  time  to  time,  passing  the  timber  out  of 
their  names  in  the  docks  by  means  of  a  written  authority  they 
had  given  him,  and  disposing  of  it  for  his  own  benefit.  They 
trace  the  stolen  timber  to  the  hands  of  Messrs.  King  &  Co. 
They  demand  restitution  or  compensation.  The  demand  is 
refused ;  and  then  this  action  is  brought. 

What  is  the  defence  ?  Not  that  the  goods  were  bought  in 
market  overt,  though  that  would  be  no  defence  now  after  the 
conviction  of  the  thief.  Not  that  Messrs.  Farquharson  led 
them  to  believe  that  Capon  had  their  authority  to  sell  what 
they  supposed  they  bought  or  misled  them  in  any  way.  That 
defence  is  out  of  the  question.  They  never  imagined  that 
they  were  dealing  with  Messrs.  Farquharson  or  buying  Messrs. 
Farquharson's  goods.  They  never  even  dealt  with  Capon  to 
their  knowledge.  They  never  dealt  with  him  in  his  own  name 
and  in  his  proper  person.  They  dealt  with  a  phantom  broker, 
an  imaginary  being  created,  animated,  and  worked  by  Capon 
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for  his  own  purposes  under  the  plain  and  unpretentious  name   H.  L.  (E.y 
of  Brown.    And  from  this  Brown,  whom  they  never  saw  in  1902 
the  flesh,  about  whom  they  never  made  a  single  inquiry,  they  far^^^soi? 
supposed  they  bought  this  timber.    Whether  Capon,  who  has  ^^J^^^^^ 
apparently  been  convicted  of  forgery,  could  have  been  con- 
victed of  larceny  or  not  in  this  case,  it  seems  to  me  absurd  to 
suppose  that  by  this  juggle  of  Capon's,  all  sham  and  pretence  Macnagbten. 
so  far  as  he  was  concerned,  the  property  in  the  stolen  timber 
passed  to  Messrs.  King  &  Co. 

If  it  were  permissible  it  would  be  interesting  to  inquire 
which  of  the  two  firms  parties  to  this  litigation  was  the  more 
blameworthy  in  a  moral  point  of  view.  The  plaintiffs  trusted 
a  man  whom  they  had  long  known  and  whom  they  believed  ta 
be  honest.  The  defendants  trusted ^  a  man  they  had  never 
seen,  whom  a  breath  of  suspicion  and  the  most  ordinary 
inquiries  would  have  unmasked.  But  we  have  nothing  to  do- 
with  this  matter,  though  it  does  seem  to  have  entered  into  the- 
consideration  of  the  Court  of  Appeal. 

The  real  defence  is  a  singular  one.  It  comes  to  this  :  The^ 
defendants  say  to  the  plaintiffs,  "You,  Messrs.  Farquharson,. 
have  conducted  your  business  in  such  an  unbusinesslike  way 
that  you  ought  not  to  have  your  own  goods  back  again.  This- 
misfortune  common  to  you  and  to  us  is  all  your  fault.  By 
your  foolish  confidence  in  Capon,  and  by  the  written  authority 
you  gave  him,  you  *  enabled '  him  to  commit  this  fraud  upon 
us.  And  so  Ashhurst  J.'s  famous  dictum  comes  in  and  you 
must  sustain  the  loss." 

This  defence,  in  my  opinion,  has  no  foundation  in  principle- 
or  authority.  To  try  the  principle,  take  a  common  case — a. 
case  which  everybody  understands.  Nothing  is  better  settled 
than  this,  that  if  a  person  buys  a  chattel  and  it  turns  out  that 
the  chattel  was  found  by  the  person  who  professed  to  sell  it, 
the  true  owner  can  recover  his  property,  unless  there  has  been 
a  sale  in  market  overt.  The  right  of  the  true  owner  is  not 
prejudiced  or  affected  by  his  carelessness  in  losing  the  chattel, 
however  gross  it  may  have  been.  If  I  lose  a  valuable  dog 
and  find  it  afterwards  in  the  possession  of  a  gentleman  who 
bought  it  from  somebody  whom  he  believed  to  be  the  owner,. 
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H.  L.  (E.)   it  is  no  answer  to  me  to  say  that  he  never  would  have  been 
1902      cheated  into  buying  the  dog  if  I  had  chained  it  up  or  put  a 
Fakquharson  collar  on  it  or  kept  it  under  proper  control.    If  a  person  leaves 
^fe^CcT^^   a  watch  or  a  ring  on  a  seat  in  the  park  or  on  a  table  at  a  cafe 
.King\  Co  ultimately  gets  into  the  hands  of  a  bona  fide  purchaser, 

  it  is  no  answer  to  the  true  owner  to  say  that  it  was  his 

Macnaghten.  carclessuess  and  nothing  else  that  enabled  the  finder  to  pass  it 
off  as  his  own.  If  that  be  so,  how  can  carelessness,  however 
extreme,  in  the  conduct  of  a  man's  own  business  preclude 
him  from  recovering  his  own  property  which  has  been  stolen 
from  him  ? 

Nor  is  the  case  without  authority.  In  the  Bank  of  Ireland 
V.  Evans'  Trustees  (1),  in  this  House,  the  trustees,  who  were  a 
corporate  body,  called  upon  the  bank  to  replace  stock  sold  under 
a  forged  power  of  attorney  bearing  the  genuine  impression  of 
their  corporate  seal.  The  defence  was  that  the  carelessness  of 
the  trustees  in  the  custody  of  their  seal  enabled  their  clerk  to 
impose  on  the  bank,  and  disentitled  them  to  relief.  The  judges 
were  consulted.  Their  unanimous  opinion,  which  this  House 
adopted,  was  delivered  by  Parke  B.  He  thought  that  the 
negligence,  if  there  was  negligence,  in  the  custody  of  the 
seal  was  only  remotely  connected  with  the  transfer  which 
the  bank  set  up  as  good  against  the  trustees;  and  then  he 
proceeds  in  these  words  (2)  :  "  If  such  negligence  could  dis- 
entitle the  plaintiffs,  to  what  extent  is  it  to  go  ?  If  a  man 
should  lose  his  cheque-book,  or  neglect  to  lock  the  desk  in 
which  it  is  kept,  and  a  servant  or  stranger  should  take  it  up, 
it  is  impossible,  in  our  opinion,  to  contend  that  a  banker 
paying  his  forged  cheque  would  be  entitled  to  charge  his 
customer  with  that  payment.  Would  it  be  contended  that  if 
he  kept  his  goods  so  neghgently  that  a  servant  took  them  and 
sold  them,  he  must  be  considered  as  having  concurred  in  the 
sale,  and  so  be  disentitled  to  sue  for  their  conversion  on  a 
■demand  and  refusal  ?  " 

A  somewhat  similar  contention  was  raised  in  the  more 
^recent  case  of  Scholfield  v.  Lord  Londesborough,  (3)    It  was 

(1)  (1855)  5  H.  L.  C.  389.  (2)  5  H.  L.  C.  at  p.  410. 

(3)  [1896]  A.  C.  514. 
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argued  (and  the  argument  found  favour  with  some  judges)  that   H.  L.  (E.) 

everybody  who  accepts  a  bill  of  exchange  owes  a  duty  which  1902 

was  defined  as  "  the  duty  not  to  be  negligent  as  to  the  form  Faequharsost 

of  the  bill."    That  argument  was  rejected  in  this  House. 

But  in  reiecting  it  both  the  Lord   Chancellor  and  Lord  _    ^-  ^. 

.                           .               .      .                    King  &  Co; 
Watson  made  observations  of  much  wider  application.  The   

,  Lord 

Lord  Chancellor  said  (1) :  "I  am  not  aware  of  any  principle  Macnaghteir. 
known  to  the  law  which  should  attach  such  consequences  to  a 
written  instrument  when  no  such  principle  is  applicable  in  any 
other  region  of  jurisprudence  where  a  man's  own  carelessness 
has  given  opportunity  for  the  commission  of  a  crime.  A  man, 
for  instance,  does  not  lose  his  right  to  his  property  if  he  has 
unnecessarily  exposed  his  goods,  or  allowed  his  pocket-hand- 
kerchief to  hang  out  of  his  pocket,  but  could  recover  against 
a  bona  fide  purchaser  of  any  article  so  lost,  notwithstanding 
the  fact  that  his  conduct  had  to  some  extent  assisted  the 
thief."  And  Lord  Watson  in  his  judgment  says  (2) :  "  It  is 
not  consistent  with  the  general  spirit  of  the  law  to  hold 
innocent  persons  responsible  for  not  taking  measures  to- 
prevent  the  commission  of  a  crime  which  they  may  have  no- 
reason  to  anticipate." 

My  Lords,  the  rules  of  law  applicable  to  this  case  are  in  my 
opinion  well  settled.  And  I  would  only  venture  to  remind 
your  Lordships  of  an  observation  made  by  Lord  Cairns  in  this- 
House  (3)  to  the  effect  that  in  cases  of  this  sort,  where  your 
Lordships  have  to  perform  the  disagreeable  duty  of  determining 
which  of  two  innocent  parties  is  to  suffer  by  the  fraud  of  a^ 
third,  all  your  Lordships  have  to  do  is  to  apply  the  settled  and 
well-known  rules  of  law  and  apply  them  rigorously. 


LoED  Shand.  My  Lords,  in  the  course  of  the  argument  I 
felt  that  a  difficulty  arose  in  determining  whether  the  principle 
in  the  BrocMeshy  Case  (4)  ought  not  to  receive  effect  in  favour 
of  the  respondents ;  for  undoubtedly  Capon  had  a  general 
authority  from  the  plaintiffs,  which  gave  him  power  to  transfer 

(1)  [189G]  A.  C.  at  p.  521.  (3)  Cnndi/  v.  Lindsay,  (1878)  o 

(2)  [1896]  A.  C.  at  p.  537.  App.  Cas.  459,  at  p.  463. 

(4)  [1895]  A.  C.  173. 
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H.  L.  (E.)   in  the  dock  company's  books  the  timber  which  the  respondents 

19G2      bought,  and  the  limitation  of  that  authority  to  certain  sales  of 

Faeqtjhakson  a  restricted  character  was  unknown  to  the  purchasers  of  the 

^&  Co^^^   timber.    But,  on  the  other  hand,  I  have  come  to  the  conclu- 

^    sion  without  difficulty  that  the  principle  of  this  case  does  not 
King  &  Co.     .  . 

- —      apply,  for  the  reasons  which  have  been  fully  stated  by  the 

. — -  '  Lord  Chancellor,  and  because  no  representation  of  Capon's 
authority  was  made  to  the  respondents.  Indeed  the  respond- 
ents were  not  even  acquainted  with  the  fact  that  they  were 
dealing  with  Capon  at  all,  but  thought  they  were  dealing  with 
a  fictitious  person  whom  he  named  Brown.  On  that  ground, 
therefore,  I  am  of  opinion  that  the  argument  so  much  pressed 
by  the  respondents  fails. 

But,  my  Lords,  I  am  further  of  opinion  with  your  Lordships 
that  the  circumstances  of  the  case  shew  that  this  was  really  a 
theft  on  the  part  of  Capon,  and  upon  that  second  ground  alsa 
I  think  that  the  order  ought  to  be  reversed.  By  putting  the 
:goods  in  a  fictitious  name  Capon  got  them  transferred  to  him- 
iself  under  that  fictitious  name,  and  thereupon  he  disposed  of 
the  goods.  In  so  doing  I  think  that  that  was  a  case  of  fraudu- 
lent appropriation,  and  really  a  theft  of  the  goods,  and  that  the 
property  in  the  goods  therefore  never  passed  to  Capon  or  to 
a,ny  one  who  purchased  from  him.  On  these  grounds  I  concur 
with  the  motion  which  has  been  proposed. 


Lord  Egbertsgn.  My  Lords,  it  seems  to  me  that  the  facts 
of  this  case  hopelessly  shut  out  the  respondents  from  the  legal 
principles  which  they  invoke.  When  it  is  remembered  that 
the  respondents  never  heard  of  the  appellants  in  connection 
with  these  purchases  during  their  whole  course ;  that  they 
never  knew  of  Capon's  existence  ;  that,  instead  of  dealing  with 
Oapon  as  the  agent  of  the  appellants,  they  dealt  with  Brown 
a,s  the  agent  of  Bayley,;  that  the  right  they  expected  to  acquire 
was  the  right  of  Bayley  and  not  the  right  of  the  appellants  at 
all,  it  is  difficult  to  see  how  the  cases  cited  have  any  bearing 
■on  the  question.  These  things  have  ultimately  reduced  the 
respondents  to  relying  on  the  fact  that  they  paid  their  money 
in  consequence  of  the  dock  company  registering  a  transfer  in 
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their  favour  executed  by  Capon  in  his  character  of  Brown,  the   H.  L.  (E.) 
previous  transfer  having  been  executed  in  favour  of  Brown  by  1902 
Capon  purporting  to  act  in  his  quaHty  of  clerk  of  the  appel-  farquharson 
lants.    This  recognition  was  given  by  the  dock  company  to  "^^^^^^ 
the  transfer  in  favour  of  Brown  in  accordance  with  the  general 
request  of  the  appellants  to  the  dock  company  to  honour 
•Capon's  transfers.   The  place  occupied  therefore  by  this  request 
to  the  dock  company  is  merely  that  it  was  a  causa  sine  qua  non 
•and  not  the  causa  causans  of  the  respondents  being  involved. 

I  think  the  respondents  attach  inordinate  importance  to  this 
iact,  and  that  the  words  "  disposing  power  "  are  inapplicable. 
The  authority  conferred  on  Capon  is  not  contained  and  does 
not  purport  to  be  described  in  the  letter  addressed  to  the  dock 
company.  That  letter  was  in  fact  and  of  course  a  great  deal 
broader  than  the  authority  of  the  servant,  for  no  public  com- 
pany would  undertake  to  discriminate  among  orders  or  to 
supervise  the  exercise  by  a  servant  of  his  master's  delegated 
.authority.  Thus  the  dock  company  were  clearly  bound  to 
recognise  the  transfer  by  Capon  to  Brown,  and  yet  the  transfer 
to  Brown  was  a  fraud. 

This  seems  to  me  to  be  exactly  the  case  of  a  servant  having 
"unrestricted  access  to  goods  for  his  master's  purposes  and 
using  that  access  to  steal  the  goods  and  sell  them.  In  the  one 
case  as  in  the  other  the  innocent  purchaser  parts  with  his 
money  on  getting  the  goods,  and  does  so  misled  by  the  fact  of 
possession  being  given  owing  to  the  dishonest  servant  having 
access  to  the  goods.  And,  unless  the  master  is  bound  to  all  the 
consequences  of  the  servant's  access,  I  can  see  no  ground  for 
the  respondents'  argument  on  "  disposing  power." 

Mr.  Lawson  Walton,  whose  faith  in  the  "  disposing  power" 
was  less  absolute,  endeavoured  to  piece  on  to  it  the  circum- 
stance that  Capon  had  a  limited  authority  to  sell.  But  here 
again  the  facts  preclude  the  respondents  from  any  right  to 
found  on  this  circumstance,  for  in  the  matters  now  in  question 
that  power  was  never  exercised  and  never  known.  It  would 
be  extravagant  to  hold  that  in  these  sales  of  Bayley's  goods  by 
their  agent  Brown,  of  Battersea  Kise,  we  are  to  recognise  a 
mere  excess  of  Capon's  authority.     The  existence  of  that 
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H.  L.  (E.)  limited  authority  had  nothing  whatever  to  do  with  the  pur- 
1902      chases,  and  did  not  directly  or  indirectly  facihtate  the  frauds. 
Faequhakson  The  respondents  were  wholly  ignorant  alike  of  the  authority 
Ca^^   and  the  person  authorized,  and  consequently  drew  no  inferences'^ 
KmG  '&  Co  ^^^^       exercise  of  the  authority.   The  learned  counsel  frankly- 
  avowed  that  he  had  no  case  of  holding  out :  and  this  being  so,. 

Lord  Robertson.  . 

  I  do  not  think  that  the  limited  authority  actually  held  by 

Capon  can  do  the  respondents  any  good.  The  case  ultimately 
rests  on  the  fact  that,  as  the  appellants'  servant,  Capon  had; 
the  means  of  making  away  with  their  goods  if  he  chose  to  steal 
them ;  and  that  is  an  impossible  ground  of  judgment. 


LoED  LiNDLET.  My  Lords,  I  also  think  this  case  is-^ 
extremely  plain  when  it  is  understood. 

Capon  sold  the  plaintiffs'  timber  without  their  authority,  and 
sold  it  to  the  defendants.  The  defendants  honestly  bought  the- 
timber,  and  they  had  no  notice  that  Capon  had  no  right  to  sell 
it ;  but  there  was  no  sale  in  market  overt,  and  the  Factors  Acts 
do  not  apply.  The  mere  fact,  therefore,  that  the  defendants 
acted  honestly  does  not  confer  upon  them  a  good  title  as^ 
against  the  plaintiffs,  the  real  owners  of  the  timber.  The 
plaintiffs  are  entitled  to  recover  the  timber  or  its  value,  unless" 
they  are  precluded  by  their  conduct  from  denying  Capon's 
authority  to  sell.  (Sale  of  Goods  Act,  1893,  s.  21,  and  see- 
s.  61.)  Capon  sold  under  the  name  of  Brown,  representing 
himself  to  be  an  agent  of  some  persons  named  Bayley,  who- 
were  well  known  in  the  timber  trade.  The  defendants  bought 
on  the  faith  of  his  being  what  he  pretended  to  be.  What  have- 
the  plaintiffs  done  which  precludes  them  from  denying,  as 
against  the  defendants.  Capon's  right  to  do  what  he  pretended 
he  was  entitled  to  do  ?  Putting  the  question  in  another  form  : 
What  have  the  plaintiffs  done  to  preclude  them  from  denying^. 
as  against  the  defendants.  Capon's  right  to  sell  to  them  ?  To 
answer  those  questions  it  is  necessary  to  consider  what  the 
plaintiffs  did. 

Capon  was  the  plaintiffs'  confidential  clerk ;  they  gave  him 
a  limited  power  of  sale  to  certain  customers,  and  a  general 
written  authority  to  sign  delivery  orders  on  their  behalf ;  and 
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the  plaintiffs  sent  that  written  authority  to  the  dock  company   H.  L.  (E.) 
which  stored  the  plaintiffs'  timber.    This  authority  would,  of  1902 

....  y-^ 

course,  protect  the  dock  company  m  delivermg  timber  as  farquharsok 
ordered  by  Capon,  however  fraudulently  he  might  be  acting, 
if  the  dock  company  had  no  notice  of  anything  wrong.    By  ^^^'^^^ 
abusing  his  authority  Capon  made  timber  belonging  to  the  — - 
plaintiffs  deliverable  by  the  dock  company  to  himself  under  the  ^'^'^^J^^^®^* 
name  of  Brown.    In  that  name  he  sold  it,  and  procured  it  to 
be  delivered  to  the  defendants.    What  is  there  here  which 
precludes  the  plaintiffs  from  denying  Capon's  right  to  sell  to 
the  defendants  ? 

What  have  the  plaintiffs  done  to  mislead  the  defendants  and 
to  induce  them  to  trust  Capon?  Absolutely  nothing.  The 
question  for  decision  ought  to  be  narrowed  in  this  way,  for  it 
is  in  my  opinion  clear  that,  when  s.  21  of  the  Sale  of  Goods 
Act  has  to  be  applied  to  a  particular  case,  the  inquiry  which 
has  to  be  made  is  not  a  general  inquiry  as  to  the  authority  to 
sell,  apart  from  all  reference  to  the  particular  case,  but  an 
inquiry  into  the  real  or  apparent  authority  of  the  seller  to  do 
that  which  the  defendants  say  induced  them  to  buy. 

It  was  pointed  out  by  Parke  J.,  afterwards  Lord  Wensley- 
dale,  in  Dickinson  v.  Valpy  (1),  that  "  holding  out  to  the 
world"  is  a  loose  expression;  the  "holding  out"  must  be  to 
the  particular  individual  who  says  he  relied  on  it,  or  under 
such  circumstances  of  publicity  as  to  justify  the  inference  that 
he  knew  of  it  and  acted  upon  it.  The  same  principle  must  be 
borne  in  mind  in  dealing  with  cases  like  the  present.  I  do  not 
myself  see  upon  what  ground  a  person  can  be  precluded  from 
denying  as  against  another  an  authority  which  has  never  been 
given  in  fact,  and  which  the  other  has  never  supposed  to  exist. 

It  was  urged  that  the  dock  company  were  led  by  the  plaintiff's 
to  obey  Capon's  orders  and  to  deliver  to  Brown,  and  that  the 
defendants  were  induced  by  the  dock  company  to  deal  with 
Brown,  or  at  all  events  to  pay  him  on  the  faith  of  his  being 
entitled  to  the  timber ;  so  that  in  fact  the  plaintiffs,  through 
the  dock  company,  misled  the  defendants.  This  is  ingenious 
hnt  unsound.  Except  that  delivery  orders  were  sent  in  the 
(1)  (1829)  10  B.  &  C.  at  p.  140 ;  34  R.  K.  355. 
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H.  L.  (E.)  name  of  Brown  to  the  defendants,  and  were  acted  on  by  the^ 
1902  dock  company,  there  is  no  evidence  connecting  the  dock 
Faequharson  company  with  the  defendants  in  these  transactions ;  and  the- 

"^&^c?^^   answer  to  the  contention  is  that  the  defendants  were  misled,, 

b:ing\co  what  the  plaintiffs  did  nor  by  what  the  plaintiffs^ 

— -    *  authorized  the  dock  company  to  do,  but  by  Capon's  frauds. 

LordLmdiey.  .^^  courso,  true  that  by  employing  Capon  and  trusting 
him  as  they  did  the  plaintiffs  enabled  him  to  transfer  the^ 
timber  to  any  one ;  in  other  words,  the  plaintiffs  in  one  sense- 
enabled  him  to  cheat  both  themselves  and  others.  In  that 
sense,  every  one  who  has  a  servant  enables  him  to  steal  what- 
ever is  within  his  reach.  But  if  the  word  "  enable  "  is  used  in 
this  wide  sense,  it  is  clearly  untrue  to  say,  as  Ashhurst  J.  said 
in  LicTiharrow  v.  Mason  (1),  "  that  wherever  one  of  twa 
innocent  persons  must  suffer  by  the  acts  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion  the  loss  must  sustain 
it."  Such  a  doctrine  is  far  too  wide;  and  the  cases  referred  to 
in  the  argument  and  commented  on  by  Vaughan  Williams  L.J, 
shew  that  it  cannot  be  relied  upon  without  considerable 
qualification. 

Lamb  v.  Attenhorough  (2),  which  is  very  like  this,  is  a  good 
illustration  of  the  unsoundness  of  the  doctrine  in  question  if 
taken  literally.  Johnson  v.  Credit  Lyonnais  Go,  (3)  is  another 
illustration  to  the  like  effect.  So  far  as  I  know,  the  doctrine 
has  never  been  judicially  applied  where  nothing  has  been  done 
by  one  of  the  innocent  parties  which  has  in  fact  misled  the 
other  :  see  Story  on  Agency,  s.  133. 

In  VicJcers  v.  Hertz  (4)  the  defendant  acted  on  the  faith  of  a 
document  signed  by  the  plaintiff.  So  in  BabcocJc  v.  Lawson.  (5) 
In  BrocJcleshy  v.  Temperance  Building  Society  (6)  the  bank 
advanced  money  on  the  faith  of  the  document  signed  by  the 
plaintiff,  and  the  defendants  who  had  paid  off  the  bank  were 
entitled  to  the  benefit  jof  the  bank's  security.  In  Henderson  v. 
Williams  (7)  the  defendant  acted  on  orders  given  by  the  owner 

(1)  (1787)  2  T.  K.  63  ;  1  E.  E.  425.      (4)  L.  E.  2  H.  L.  Sc.,  113. 

(2)  1  B.  &  S.  831.  (5)  4  Q.  B.  D.  394. 

(3)  3  C.  P.  D.  32.  (6)  [1895]  A.  0.  17a.  . 

(7)  [1895]  1  Q.  B.  521. 
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of  the  goods ;  the  action  was  defended  on  his  behalf,  and  he   H.  L.  (E.) 
had  entrusted  the  goods  to  Fletcher,  to  whom  the  defendant  1902 
had  attorned.    These  cases  do  not  really  assist  the  defendants.  farquhIkson 
Nor  does  Dyer  v.  Pearson.  (1)  ^^&'o^^^ 

In  the  present  case,  in  my  view  of  it,  Capon  simply  stole  the 
plaintiff's  goods  and  sold  them  to  the  defendants,  and  the 
defendants'  title  is  not  improved  by  the  circumstance  that 
the  theft  was  the  result  of  an  ingenious  fraud  on  the  plaintiffs 
and  on  the  defendants  alike.  The  defendants  were  not  in  any 
way  misled  by  any  act  of  the  plaintiffs  on  which  they  placed 
reliance ;  and  the  plaintiffs  are  not,  therefore,  precluded  from 
denying  Capon's  authority  to  sell. 

The  question  which  the  defendants  pressed  Mathew  J.  to 
leave  to  the  jury,  and  which  the  late  Master  of  the  Kolls  and 
Vaughan  Williams  L.J.  thought  ought  to  have  been  left  to 
them — namely,  "  Did  the  plaintiffs  by  their  conduct  enable 
Capon  to  hold  himself  out  as  the  owner  of  the  goods  or  as 
having  the  power  to  dispose  of  them?" — would,  in  my 
opinion,  have  been  seriously  misleading  unless  accompanied  by 
explanations  which  would  have  taken  out  of  it  the  element  of 
error  introduced  by  the  word  "  enable."  I  feel  very  strongly 
the  observation  that  if  the  defendants  are  right  the  Factors 
Acts  would  never  have  been  wanted. 

In  my  opinion,  Mathew  J.  was  quite  right  in  leaving  to  the 
jury  the  question  as  he  framed  it :  "  Did  the  plaintiffs  so  act  as 
to  hold  Capon  out  to  the  defendants  as  their  agent  to  sell 
goods  to  the  defendants?"  The  verdict  is  unimpeachable, 
and  it  is  fatal  to  the  defendants. 

The  appeal  ought  to  be  allowed  with  costs  both  here  and 
below. 

Order  of  the  Court  of  Appeal  reversed  and  judg- 
ment of  Matlieio  J.  restored  with  costs  here 
and  below. 

Lords'  Journals,  June  17,  1902. 

Solicitors :  Ward,  Perks  d  McKay  ;  Anniiig  i(:  Co. 

(1)  3  B.  &  C.  38 ;  27  R.  R.  286. 
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AND 


3Iay  15.      STEWAKT  AND  ANOTHER 


Eespondents. 


Bevenue — Entailed  Estate — Money  held  in  Trust  to  Purchase  Lands  in  Scotland 
or  England  to  he  entailed — Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  23, 
suh'SS.  14,  16. 

By  B.  23,  8ub-8.  14,  of  the  Finance  Act,  1894,  "  The  expression  settled 
property  shall  not  include  property  held  under  entail."  By  sub-s.  16, 
"where  an  entailed  estate  passes  on  the  death  of  the  deceased  to  an 
institute  or  heir  of  entail  who  is  not  entitled  to  disentail  such  estate 
without"  ....  consent,  "settlement  estate  duty  as  well  as  estate  duty 
shall  be  paid  in  respect  of  such  estate  "  : — 

Heldj  that  money  vested  in  trustees  for  the  purpose  of  purchasing  at 
their  discretion  lands  in  Scotland  or  in  England  to  be  strictly  entailed  is 
not  "  entailed  estate  "  within  the  meaning  of  the  Finance  Act,  1894,  and 
is  not  liable  to  "  settlement  estate  duty." 

Semhle,  per  Lords  Macnaghten,  Brampton,  Eobertson,  and  Lindley,  that 
if  the  money  had  been  directed  solely  to  be  laid  out  in  land  in  Scotland 
to  be  strictly  entailed  according  to  the  Scottish  law  of  entail,  the  money, 
in  the  sense  of  the  Finance  Act,  1894,  would  be  "  entailed  estate,"  and 
therefore  liable  to  "  settlement  estate  duty." 

Appeal  from  the  First  Division  of  the  Court  of  Session  as 
the  Court  of  Exchange  in  Scotland  (1)  reversing  a  judgment  of 
the  Lord  Ordinary  (Lord  Stormonth-Darling). 

The  appellant  vras  the  Lord  Advocate,  who  on  the  part  of  the 
Board  of  Inland  Eevenue  claimed  "  settlement  estate  duty  on 
a  balance  of  60,000Z.  legacy  money  directed  to  be  laid  out  in 
the  purchase  of  land  and  strictly  entailed.  The  respondents 
were  Sir  Mark  John  McTaggart  Stewart,  Bart.,  and  another, 
trustees  of  the  late  James  Sprot. 

By  trust  disposition  dated  May  17,  1879,  James  Sprot  con- 
veyed his  whole  estate  heritable  and  movable,  excepting  his 
entailed  estate  of  Spott,  for  certain  purposes.  By  the  last 
purpose  he  directed  his  trustees  to  hold  and  apply  150,000^. — 
which  by  codicil  was  reduced  to  100,000^. — of  the  residue  of  his 
estate  in  the  purchase  of  land  in  Scotland,  to  make  up  titles  in 


(1)  (1901)  3  F.  440. 


A.  C. 


AND  PKIVY  COUNCIL. 


345 


their  own  name,  and  then  to  execute  a  deed  of  strict  entail  of  H.  L.  (Sc.) 
the  purchased  land  in  favour  of  his  nephew  Edward  William  1902 
Sprot  and  the  heirs  male  of  his  body,  and  whom  faiHng  to  lord 
certain  substitutes.  Adyocate 

By  a  codicil  of  the  same  date  as  the  trust  disposition  the  Stewart. 
trustees  were  empowered,  if  in  their  discretion  they  considered 
it  desirable,  to  purchase  land  in  England  in  place  of  in  Scotland 
for  the  purpose  of  being  entailed  on  the  same  series  of  heirs, 
and  in  that  event  the  trustees  were  directed  to  have  the  lands 
entailed  according  to  the  law  of  England  under  the  advice  of 
English  counsel.  Pending  the  purchase  of  land,  or  while  the 
land  was  held  by  the  trustees  before  the  execution  and  delivery 
of  a  deed  of  entail,  the  income  and  rents  were  to  be  paid  by 
the  trustees  to  Edward  William  Sprot,  whom  failing  to  the 
substitute  of  entail  who  would  have  been  entitled  to  the  rents 
had  the  deed  of  entail  been  executed. 

The  testator  died  on  July  5,  1882.  In  pursuance  of  the 
directions  contained  in  the  last  purpose  of  the  trust  disposition, 
the  trustees  purchased  the  estate  of  Drygrange,  in  the  counties 
of  Roxburgh  and  Berwick,  with  part  of  the  100,000Z.  held  by 
them  for  the  purpose  of  such  a  purchase,  and  they  conveyed 
the  lands  to  Edward  William  Sprot  and  to  the  substitutes  of 
entail  by  disposition  and  deed  of  entail  dated  January  28  and 
2nd  and  6th  of  February,  1888.  Edward  William  Sprot  of 
JDrygrange  died  on  February  1,  1898.  The  balance  of  the 
lOOjOOOZ.  remaining  unexpended  was  invested  in  3  per  cent. 
Metropolitan  Consolidated  Stock  of  the  value  of  59,933/.,  and 
is  still  held  in  trust  and  invested  in  that  form  of  security. 

On  the  death  of  Edward  William  Sprot,  his  son  Edward 
Mark  Sprot  succeeded  as  heir  of  entail  to  the  lands  of  Dry- 
grange,  and  to  the  income  of  the  moneys  held  by  the  trustees 
for  the  purchase  of  lands  to  be  entailed  as  directed.  Estate 
duty  on  Drygrange  and  on  these  moneys  was  paid  on  Febru- 
ary 6,  1899,  and  settlement  estate  duty  on  Drygrange  on 
September  15,  1899.  Edward  Mark  Sprot  is  not  entitled  to 
disentail  the  entailed  estate — neither  the  lands  nor  the  money 
— without  consent,  and  he  is  not  the  only  heir  of  entail  in 
existence. 
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H.  L.  (Sc.)      The  respondents  claim  to  be  repaid  the  estate  duty  paid  on 
1902      the  60,000Z.    The  question  in  this  appeal  relates  in  form  to  the 
Lord      payment  of  "  settlement  estate  duty." 
Advocate      rpj^^  p-j,^^  Division  of  the  Court  of  Session,  reversing  the 
Stewart,    decision  of  the  Lord  Ordinary  (Lord  Stormonth-Darling),  held 
that  the  60,000Z.  v^as  not  "entailed  estate"  in  the  sense  of 
s.  23,  sub-s.  16,  of  the  Finance  Act,  and  was  not  liable  as  such 
to  "  settlement  estate  duty."  (1) 


Feb.  7,  10.  Scott-Dickson,  Solicitor-General  for  Scotland 
(with  him  Young)  (both  of  the  Scottish  Bar),  for  the  appellant. 
The  question  is  whether  this  money  is  "  settled  land,"  as  main- 
tained by  the  respondents,  or  "  entailed  estate  "  in  the  sense 
these  words  are  used  in  the  Act  of  1894,  as  the  appellant 
submits  it  is.  Sect.  23  of  the  Finance  Act,  1894,  exclusively 
applies  to  Scotland.  Sub-sect.  14  provides  that  "  settled  pro- 
perty," which  is  property  held  in  trust  for  certain  persons  by 
way  of  succession,  shall  not  include  property  held  under  entail. 
Sub-sect.  15  provides  that  an  institute  or  heir  of  entail  in 
possession  of  an  entailed  estate  shall,  whether  sui  juris  or  not, 
be  deemed  for  the  purposes  of  the  Act  to  be  a  person  competent 
to  dispose  of  such  an  estate.  And  sub-s.  16  enacts  that  "  where 
an  entailed  estate  passes  on  the  death  of  the  deceased  to  an 
institute  or  heir  of  entail  who  is  not  entitled  to  disentail  with- 
out "  consent,  "  settlement  estate  duty,"  as  well  as  "  estate 
duty,"  "shall  be  paid  in  respect  of  said  estate,"  but  neither 
duty  is  to  be  again  payable  in  respect  of  such  estate  until  such 
estate  is  disentailed,  or  until  the  death  of  a  subsequent  heir 
who  can  disentail  without  consent.  The  term  "  entailed 
estate  "  in  Scotland  has  no  significance  except  what  it  derives 
from  the  statutes  that  created  the  term.  It  is  a  legal  term 
the  creature  of  statute :  Hamilton  v.  Macdowal,  (2)  It  should, 
therefore,  be  read  as  cojnprehending  whatever  is  entailed  estate 
within  the  meaning  of  the  Entail  Acts.  The  Act  of  1685,  c.  26, 
prescribes  the  requisites  of  an  effectual  entail,  declaring  that 
it  shall  be  lawful  to  tailzie  lands  and  estates.  The  next 
important  Act  is  the  Eutherfurd  Act,  1848  (11  &  12  Vict.  c.  36). 

(1)  3  F.  440.  (2)  (March  3,  1815)  18  Fac.  Coll.  302,  326,  327. 
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One  of  its  main  provisions  was  to  enable  heirs  in  possession  H.  L.  (Sc.; 
to  disentail;  and  for  the  first  time  clauses  were  introduced  1902 
which  dealt  with  money  as  distinct  from  land — that  is,  money  loed 
held  in  trust  to  be  invested  in  land  to  be  entailed  :  see  ss.  26,  ^^^^^^^'^^ 
•27,  28,  29.    By  the  interpretation  clause  (s.  52)  the  words  Stewart. 

entailed  estate  "  are  to  extend  to  and  comprehend  all  heri- 
tages which  by  the  law  of  Scotland  may  be  made  the  subject 
of  entail.  See  also  the  Acts  of  1853  (16  &  17  Vict.  c.  94), 
ss.  8,  25,  and  of  1868  (31  &  32  Vict.  c.  84),  ss.  2,  8.  The  Act 
of  1875  (38  &  39  Vict  c.  61)  by  s.  3  provided  that  "  entailed 
estate  "  shall  include  (inter  alia)  "  all  money  or  other  property 
real  or  personal  invested  in  trust  for  the  purpose  of  purchasing 
land  to  be  entailed."  Then  s.  2  of  the  Act  of  1882  (45  &  46 
Vict.  c.  53)  provided  that  the  expression  "  Entail  Acts  "  shall 
mean  the  Acts  mentioned  in  the  schedule  and  this  Act,  and 
that  they  "  shall  for  all  purposes  and  to  all  effects  be  read  as 
one  Act."  The  Act  of  1875  is,  with  others,  included  in  the 
^schedule.  The  result  is  to  import  the  definition  in  the  Act  of 
1875  into  the  Act  of  1882.  By  the  latter  Act  also  the  price 
of  an  entailed  estate  "  shall  be  entailed  estate  "  (s.  27) :  see 
Black  V.  Auld  (1),  Dickson  v.  Dickson  (2),  and  Faterson  v. 
Faterson.  (3) 

If  you  are  construing  a  taxing  statute,  and  that  statute  uses  a 
legal  term,  that  term  must  be  taken  in  the  legal  sense  unless  a 
contrary  intention  appears.  Therefore,  the  legal  term  "  entailed 
estate  "  being  used  in  the  Finance  Act  of  1894,  reference  must 
be  made  to  the  Scottish  statutes  and  cases  thereon  for  a 
definition :  Commissioners  for  Special  Purposes  of  Income  Tax 
V.  Pemsel  (4) ;  Blair  v.  Duncan.  (5)  See  also  Stephenson  v. 
Higginson.  (6) 

Asher,  D.  F.,  and  J.  Campbell  Lorimer  (with  them  B.  G.  Seton) 
<all  except  the  last  of  the  Scottish  Bar),  for  the  respondents. 
The  respondents  contend  that,  having  regard  to  the  nature  of 
the  balance  of  60,000L  and  the  language  of  the  statutes,  it  is 
clear  that  the  60,000Z.  is  not  "  entailed  estate."    On  Edward 

(1)  (1873)  1  R.  133.  (4)  [1801]  A.  C.  531,  580. 

<2)  (1855)  17  D.  814.  (5)  [ll)Ol>]  A.  C.  37. 

(3)  (1888)  15  11.  lOGO.  (0)  (1852)  3  XL  L.  C.  038,  (>8G. 
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H.  L.  (Sc.)  William  Sprot's  death  "  estate  duty  "  was  paid  on  Dry  grange^ 
1902      and  was  also  paid  erroneously  upon  the  said  trust  fund.  Sect.  1 
Lord      of  the  Finance  Act,  1894,  points  to  a  distinction  between  pro- 
Advocate   pgj,^y  u  QQi^iQ^  "  and  "  not  settled,"  and  s.  21,  sub-ss.  1,  4,  give 
Stewart,    an  exemption  to  personal  "settled"  property.    The  reason  for 
the  exemption  probably  is  that  personal  property  "  settled  "  by 
one  dying  before  1894  must  already  have  paid  inventory  duty. 
Settled"  is  defined 'by  s.  22,  sub-ss.  (h),  (i).    The  definition 
exactly  describes  the   60,000Z,   trust  fund;  it  is  therefore 
"  settled  "  property,  and  exempt. 

The  respondents  submit  that  the  trust  fund  is  not  entailed, 
or  held  under  entail,  but  that  it  is  vested  in  the  respondents 
under  a  trust  deed  with  a  view  to  being  entailed  in  the  future. 
There  is  no  definition  of  the  words  "  entailed  estate  "  in  the 
revenue  statute  of  1894  as  there  is  of  "  settled  property,"  and 
thus  the  natural  and  common  law  meaning  of  the  words 
applies.  The  only  statute  giving  power  to  entail  is  the  Act 
of  1685 ;  all  the  others  are  merely  for  the  purpose  of  enlarging 
the  powers  of  heirs  of  entail.  The  object  of  the  Act  of  1848 
was  to  relax  somewhat  the  fetters  of  the  Act  of  1685.  And 
power  was  given  to  the  heirs  of  entail  with  respect  to  money 
on  the  way  to  being  entailed.  The  clauses  of  that  Act  bring 
the  money  into  the  Entail; Acts,  but  do  not  make  it  "  entailed 
estate,"  but  enable  the  heir  to  get  the  money  without  it  ever 
passing  through  an  entail.  The  object  of  the  subsequent  Acts 
was  to  enlarge  the  power  of  the  heir  into  fee  simple  and  get 
at  trust  moneys  trusted  to  be  entailed.  The  Act  of  1875  does 
not  enlarge  the  subject  capable  of  being  entailed.  It  does  not 
make  money  entailed  estate,  but  gives  power  to  get  at  it  as  if 
it  were  entailed  estate  :  see  Kinnear  v.  Kinnear.  (1) 

Secondly,  by  the  codicil  this  trust  fund  can  be  invested  in 
land  in  England  at  the  discretion  of  the  trustees.  How,  then, 
can  the  appellant  say  this  money  is  "  entailed  estate "  in 
Scotland. 

Scott  Biclisoiij  S.-G.,  in  reply.    Until  the  trustees  have  exer» 
cised  their  discretion  the  direction  remains  to  purchase  land 
in  Scotland,  and  until  the  choice  is  made  the  fund  remains. 
(1)  (1877)  4  E.  705,  707. 
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entailed  estate":  see  Buchanan  v.  Aoigus  (1)  ^ndi  Attorney-  H.  L. (Sc.) 


Eael  of  Halsbuey  L.C.  My  Lords,  I  do  not  think  it 
necessary  in  this  case  to  say  more  than  this — that  the  question 
is  whether  a  sum  of  money  resulting  as  a  balance  from  certain 
investments  in  Scotland  is  or  is  not  entailed  estate  within  the 
meaning  of  the  Scottish  Finance  Act.  I  suppose  no  one, 
apart  from  some  interpretation  clause,  would  say  that  it  was 
entailed  estate,  nor  do  I  think  it  important  to  consider  that 
the  Court  of  Chancery  in  this  country,  where  money  has  been 
irrevocably  devoted  to  the  purchase  of  land,  may  apply  to  it 
the  considerations  which  would  apply  to  it  if  it  were  land  itself. 

The  questions  which  have  been  argued  in  the  Scottish  Courts 
have  been  applied  only  to  the  first  hypothesis  I  have  suggested, 
and  the  division  of  opinion  appears  to  have  arisen  on  the- 
question  whether  a  technical  phraseology  applicable  to  Finance- 
Acts  is  supposed  to  run  through  all  the  Finance  Acts  where 
they  are  enacted  to  be  read  together,  or  whether  the  technical 
phraseology  is  only  to  be  so  interpreted  as  to  belong  to  the 
particular  statute  in  which  it  is  found. 

My  Lords,  I  hesitate  to  express  any  opinion  on  that  question,, 
because  I  think  it  is  inaccurate  to  say  that  that  question  arises 
here.  The  sum  which  was  devoted  by  a  trust,  in  the  first- 
instance,  in  trust  for  purchasing  land  in  Scotland  to  be  entailed 
in  accordance  with  the  directions  of  the  testator's  will,  was. 
materially  altered  from  the  disposition  originally  made  by  a 
codicil  to  his  will,  the  effect  of  which  never  seems  to  have  been, 
suggested  as  influencing  the  discussion  to  which  I  have  referred 
in  the  Scottish  Courts. 

To  my  mind,  that  codicil  has  completely  altered  the  question.. 
The  codicil  permitted  the  money  in  trust  to  be  invested  at  the 
discretion  of  the  trustees  in  England,  to  which,  of  course,  the 
interpretation  clause  of  the  Scottish  Act  does  not  attach. 
That  discretion,  and  the  consequence  of  it,  appears  to  nie  tch 

(1)  (1862)  4  Macq.  374,  379.  (2)  (1887)  12  App.  Cas.  672. 


General  v.  Marquis  of  Ailesbury.  (2) 


1902, 


The  House  took  time  for  consideration. 


Lord 
Advocate 

V. 

Stewart.. 
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H. L. (So.)  dispose  of  the  argument;  and  I  am  prepared,  therefore,  to 

1902  move  that  the  appeal  be  dismissed,  though,  as  I  have  said, 

LoKD  without  determinmg  the  question  which  appears  to  have  been 

Advocate  (^^(.^^^(J  \)-y  ^j^e  Scottish  Courts  without  reference  to  the  matter 

.Stewart,  to  which  I  have  referred.  ' 

LoED  MACNAaHTEN.  My  Lords,  the  question  in  this  case 
is  whether  the  unexpended  balance  of  the  estate  of  Mr.  James 
Sprot,  who  died  on  July  5,  1882,  is  or  is  not  "  property  held 
under  entail "  and  "  entailed  estate  "  within  the  meaning  of 
the  Finance  Act,  1894,  as  applied  to  Scotland. 

Mr.  James  Sprot,  by  a  trust  disposition  dated  May  17,  1879, 
gave  a  large  sum  of  money,  afterwards  reduced  by  a  codicil  to 
the  sum  of  100,000Z.,  in  trust  for  the  purpose  of  purchasing 
land  in  Scotland  to  be  entailed  in  accordance  with  the  directions 
of  his  will. 

The  Lord  Ordinary  held  that  the  unexpended  balance  of 
this  sum  (now  about  60,000Z.)  was  "  entailed  estate."  The 
Eirst  Division,  on  appeal,  held  that  it  was  not. 

Unfortunately  the  attention  of  neither  Court  was  called  to 
the  provisions  of  the  codicil  of  May  17,  1879,  which  authorizes 
the  trustees  (if  in  their  discretion  they  should  think  it  desir- 
able), in  place  of  purchasing  land  in  Scotland,  to  purchase  land 
in  England  to  be  entailed  according  to  English  law. 

The  effect  of  this  codicil  was  that  the  money  was  no  longer 
dedicated  to  the  sole  purpose  of  purchasing  lands  in  Scotland 
to  be  entailed  according  to  the  law  of  that  country ;  and 
therefore  it  seems  to  me  impossible  to  hold  that  the  money,  or 
so  much  of  it  as  for  the  time  being  remains  uninvested  in 
land,  comes  within  the  meaning  of  the  expression  "  entailed 
estate"  in  the  provisions  of  the  Finance  Act  applicable  to 
Scotland.  Under  the  directions  of  the  codicil  the  trust  to 
purchase  lands  in  Scotland  ceased  to  be  imperative.  On  this 
ground  I  think  the  decision  of  the  First  Division  must  be 
upheld. 

Inasmuch,  however,  as  the  question  on  which  the  Courts  in 
Scotland  were  divided  was  argued  at  length  at  the  bar,  it 
seems  to  me  that  it  would  not  be  right  to  pass  it  over  in 
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isilence.  On  this  point  I  agree  with  the  Lord  Ordinary,  for 
the  reasons  which  will  be  stated  presently  by  my  noble  and 
learned  friend,  Lord  Kobertson.  It  seems  to  me  that  when 
you  have  to  construe  a  technical  expression  introduced  into 
the  legal  vocabulary  by  a  series  of  statutes  forming  one  code, 
you  naturally  turn  to  the  code  for  light  and  help.  And  the 
key  to  the  true  meaning  of  the  expression  will,  I  think,  be 
found  in  the  latest  development  of  legislation  rather  than  in 
its  earliest  effort. 

I  think  the  appeal  must  be  dismissed  with  costs. 

LoED  Shand.  My  Lords,  I  am  also  of  opinion  that  the 
interlocutor  should  be  affirmed,  on  the  ground  that,  as  the 
testator  has  provided  that  his  money  may  be  invested  in 
England,  to  be  entailed  according  to  the  law  in  England,  it 
<5annot  be  said  that  this  makes  the  property  "  entailed  estate  " 
within  the  meaning  of  the  Finance  Act,  1894,  as  applicable  in 
its  provisions  to  Scotland. 

But  I  must  add  that,  apart  from  the  provision  of  the  codicil 
of  1879,  I  should  arrive  at  the  same  result,  for  I  agree  with  the 
views  expressed  by  the  First  Division  of  the  Court  in  reversing 
the  judgment  of  the  Lord  Ordinary. 

The  question  is  one  of  difficulty,  having  regard  to  the  pro- 
visions of  the  Entail  Acts  of  1875  and  1882,  but  I  find  nothing 
in  these  statutes  which  makes  money  directed  to  be  invested 
in  the  purchase  of  land  "entailed  estate"  in  the  ordinary 
acceptance  and  meaning  of  that  term,  or  which  can  be  held  to 
-enact  that  the  words  "  entailed  estate "  shall,  except  for  a 
defined  and  limited  purpose,  be  held  to  include  such  money, 
which  is  otherwise  personal  estate.  Such  money  is  not 
entailed.  It  is  money  which,  in  the  first  place,  must  be  con- 
verted into  land,  for  money  does  not  admit  of  being  entailed. 
Again,  even  after  land  has  been  purchased,  it  does  not  become 
entailed  estate  till  the  land  purchased  has  been  entailed  by  a 
deed  of  strict  entail,  which  has  been  duly  registered  as  such  in 
the  appropriate  register  of  entails. 

In  this  case  lands  were  not  even  acquired,  much  less  entailed, 
by  the  necessary  deed  duly  registered.  The  direction  to  convert 


H.  L.  (Sc.) 
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H.  K  (Sc.)  the  money  into  land  and  to  entail  the  land  did  not  and^ 
1902  as  I  think,  could  not,  entail  the  money,  which  remained 
Lord      purely  personal  estate,  though  directed  to  be  used  in  a 

Advocate  particular  way. 

Stewaet.       What,  then,  is  the  effect  of  the  provisions  of  the  entaii. 

Lord  shand.  statutes  ?  Not,  I  think,  to  convert  personalty  into  realty,  and 
to  entail  that  realty  by  enactment,  but  merely  that  for  the 
pu7'poses  of  these  statutes  in  disentailing  and  otherwise  pro- 
viding that  the  property  of  entailed  proprietors  may,  with  the^ 
requisite  consent  of  expectant  heirs,  be  made  free  from  the 
restrictions  of  entails,  money  which  has  been  directed  to  be 
converted  and  employed  in  the  purchase  of  lands  to  be  entailed 
shall  be  treated  as  if  these  directions  had  been  carried  oui 
and  lands  had  been  bought  and  entailed.  In  short,  that  the 
entire  estate,  land  entailed  and  money,  shall  be  treated  in  the 
same  way  and  under  the  same  conditions  as  one  estate.  L 
agree  in  the  judgment  of  the  First  Division  that  the  statutes- 
enact  only  that  in  these  statutes,  and  only  for  the  purpose  o£ 
these  statutes,  in  their  provisions  (which  are  really  intended 
and  calculated  to  break  down  entails,  and  not  to  enforce  or 
enlarge  their  provisions)  money  which  is  there  called  entailed 
money"  shall  be  regarded  as  entailed  estate."  The  words  of. 
the  statute  of  1882  are  that  "  In  this  Act  the  following  words 
shall  have  the  meanings  hereby  assigned  to  them."  The^ 
enactment,  to  that  limited  effect,  is  made  very  properly  to- 
apply  to  the  proceeds  of  entailed  land  which  has  been  sold  and 
money  ordered  to  be  invested  in  land  to  be  entailed,  which, 
money  is  made  subject  to  the  same  provisions  for  obtaining 
freedom  from  the  fetters  of  the  entail  as  the  entailed  lands- 
themselves.  There  is  no  such  general  provision,  and  one  could 
scarcely  conceive  of  such  a  provision,  as  that  in  all  circum- 
stances, e.g.,  in  contracts  and  in  all  future  statutes,  the  words^ 
"entailed  estate"  shall  include  in  its  meaning  money  directed 
to  be  converted  into  land  to  be  thereafter  entailed.  The  Entail 
Act  of  1872  does  not  seem  to  me  to  be  in  any  way  different  in 
the  effect  of  its  provisions  from  the  Act  of  1882. 

On  the  whole,  then,  I  am  of  opinion  that  the  words  "  entailed 
estate "  in  the  Finance  Act  of  1894  must  be  taken  in  their 
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ordinary  and  proper  signification  as  referring  to  estate  which 
has  been  entailed,  and  not  to  money  intended  and  directed  to 
he  used  in  the  future  purchase  of  lands  to  be  entailed;  and 
that  the  later  entail  statutes  give  a  wider  meaning  to  these 
words  only  where  used  in  these  statutes,  and  only  for  the 
special  purpose  of  making  such  money  liable  to  be  dealt  with, 
as  the  lands  really  entailed  may  be  dealt  with,  under  the 
•general  provisions  of  these  statutes. 

LoED  Brampton.  My  Lords,  I  also  am  of  opinion  that  this 
appeal  should  be  dismissed.  I  should  be  content,  if  necessary, 
to  rest  my  judgment  upon  the  facts  that  by  the  combined  effect 
of  Mr.  Sprot*s  will  and  codicil  his  trustees  were  empowered 
and  directed  to  apply  the  sum  of  100,000^.  in  the  purchase  of 
tands,  either  in  Scotland  or  in  England,  at  their  discretion,  to 
be  strictly  entailed  according  to  the  law  of  Scotland  or  of 
England,  in  which  the  lands  might  be  situate ;  that  although 
they  had  applied  a  portion  of  that  money  to  the  purchase  of 
an  estate  in  Scotland,  as  to  which  no  question  arose,  the 
remainder,  60,000Z.,  is  still  uninvested,  and  is  not,  and  possibly 
never  may  be,  chargeable  with  the  settlement  estate  duty 
•claimed  by  the  Lord  Advocate. 

I  have  read  with  great  attention  the  clear  and  convincing 
'judgment  about  to  be  delivered  by  my  noble  and  learned  friend. 
Lord  Eobertson.  I  concur  so  entirely  in  his  conclusions 
and  his  reasons,  that  I  can  add  nothing  with  satisfaction 
to  myself. 

Lord  Eobertson.  My  Lords,  the  proposition  maintained 
by  the  appellant,  affirmed  by  the  Lord  Ordinary,  and  negatived 
by  the  First  Division,  is  that  money  held  in  trust  and  directed 
to  be  laid  out  in  land  to  be  strictly  entailed  is  entailed  estate 
in  the  sense  of  the  Finance  Act,  1894.  Subject  to  one  Hmitation, 
that  proposition  seems  to  me  to  be  sound  ;  but  the  limitation, 
in  my  opinion,  excludes  from  the  proposition  the  money  now 
in  dispute.  In  order  to  be  entailed  estate  in  the  sense  of  the 
Finance  Act,  the  money  must  be  directed  to  be  laid  out  in  land 
io  be  strictly  entailed  according  to  the  Scottish  law  of  entail, 
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H.  L.  (Sc.)  and  therefore  in  Scotland.    This,  as  it  seems  to  me,  is  not 
1902      merely  the  necessary  condition  of  the  doctrine  maintained  by 
Lord      the  appellant,  but  is  its  foundation,  and  without  it  the  doctrine 
^^'^^'^^'^^   seems  to  me  to  have  no  support  at  all.    Yet  this  condition 
Stewart,    renders  the  doctrine  inapplicable  to  the  appellant^s  case.  His 
Lord  Robertson,  wholo  argument  (which  I  think  sound)  is  founded  on  Scottish 
statutes  which  form  part  of  the  land  laws  of  Scotland,  and  have 
no  application  to  land  or  to  entails  outside  Scotland.    But  it 
turns  out  that,  in  a  due  exercise  of  the  discretion  of  the- 
trustees  who  hold  this  money,  it  need  never  go  into  Scottish 
land  at  all.    In  order  to  shew  the  limitation  of  the  doctrine 
in  question,  it  is  necessary  to  examine  its  origin  and  ascertain 
its  merits. 

No  one  has  denied  that  the  only  power  to  execute  an  entail, 
using  that  word  in  the  only  operative  sense  of  the  term,  must- 
be  found  in  the  Act  of  1685,  or  has  asserted  that  under  that 
statute  you  can  entail  money.  I  fully  allow  that  this  is  a  good  f 
beginning  to  the  argument  against  the  appellant ;  and  the- 
statute  of  1685  is  regarded  by  the  First  Division  as  the  proper- 
criterion  of  the  meaning  of  the  words  in  question.  Again,  it  is- 
quite  true,  as  far  as  it  goes,  that  all  the  entail  statutes  sub- 
sequent to  1685  have  gone  towards  breaking  down  rather  than 
towards  constructing  entails.  But  when  from  this  fact  the- 
inference  is  drawn  that  those  statutes  are  unlikely  to  contain 
the  means  of  determining  the  scope  of  the  term  "entailed' 
estate,"  my  assent  is  less  readily  given.  We  are  in  search  of 
the  sense  in  which  those  words  are  used  in  a  statute  in  1894 
the  vocabulary  of  that  day  is  to  be  looked  to,  and  if,  as  is  the 
case,  the  words  "  entailed  estate "  and  their  equivalents  are 
now  in  fact  more  in  use  in  relation  to  relaxing  than  to  con- 
structing entails,  that  does  not  invalidate  the  criterion  to  which, 
appeal  is  made.  The  purpose  for  which  men  speak  of  a  thing 
is  immaterial  if  they  have  occasion  to  speak  of  it.  Now,  the 
case  of  the  appellant  is  that  in  1894  the  word  "  entailed  "  had 
come  to  be  applied  to  moneys  which  stood  in  certain  relations- 
to  entailed  land,  either  as  being  its  proceeds  and  standing  under 
the  same  trusts,  or  as  destined  and  held  in  trust  for  the  purchase 
of  land  to  be  entailed.    I  think  this  is  true  in  point  of  fact,  and  i 
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I  must  say  that  I  think  the  Act  of  1882,  let  alone  the  Act  of  H.  L.  (Sc.)^ 
1875,  demonstrates  this.    The  27th  section  declares  that  the  1902 
price  of  an  entailed  estate  shall  be  entailed  estate  withm  the  lord 
meaning  of  the  Entail  Acts ;  the  28th  assumes  (which  is  even  Advwate^ 
more  than  asserting)  that  an  entailed  estate  may  consist  of  Stewart. 
money ;  and  that  this  assumption  is  not  rested  on  the  27th  Lord  Robertson, 
section  is  manifest,  for  the  28th  is  applying  the  provisions  of 
the  27th  to  other  entailed  estates  than  those  v^^hich  fall  under 
its  terms.    Not  less  significant  is  the  use,  without  any  explana- 
tion or  apology,  of  the  words  "entailed  money i"  in  both  the 
4th  and  the  5th  sub-sections  of  s.  23. 

The  Act  of  1882  has  this  double  significance  in  the  present 
question  :  it  was  in  1894  the  latest  expression  of  the  Legislature 
on  Scottish  entail  (and  there  is  none  since  1894) ;  and  it  gathers^ 
up  and  brings  together  all  the  preceding  statutes.  But  when 
we  go  seven  years  back,  to  the  Act  of  1875,  we  find  that  the 
term  "  entailed  estate  "  had  been  already  expressly  extended  to- 
include  all  money  held  in  trust  for  the  purposes  of  being 
entailed.  Now  I  am  willing  to  assume,  as  is  quite  Justly 
pointed  out,  that  this  is  (and  it  could  hardly  be  otherwise)' 
for  the  purposes  of  that  Act,  (observing  only  that  the  same- 
criticism  can  hardly  be  applied  to  the  Act  of  1882  in  view 
of  its  2nd  section).  But  the  Act  of  1875  covers  a  large 
area  of  the  law  of  entail,  and  accordingly  the  use  in  their 
wider  sense  of  the  words  "  entailed  estate  "  became  from  1875- 
onwards  correspondingly  frequent,  and  made  the  additional 
sanction  and  stimulus  given  to  that  use  in  1882  all  the  more- 
decisive. 

If,  as  the  learned  counsel  for  the  appellant  invited  us  to  do^ 
we  observe  the  progress  of  legal  thought  antecedent  to  1875  as- 
illustrated  in  judicial  decisions,  we  see  evidence  that  the  working 
of  the  earlier  of  the  modern  Entail  Acts,  particularly  that  of" 
1848,  had  fully  prepared  men  dealing  with  those  matters  to  call 
moneys  so  situated  (as  they  were  in  fact  being  treated)  entailed 
estate.  Accordingly  the  legislative  appellation  or  description 
in  the  Acts  of  1875  and  1882  of  such  moneys  as  entailed  estate- 
is  not  a  case  of  the  Legislature  calling  one  thing  by  the  name 
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H.  L.  (So.)  of  another,  but  is  a  recognition  of  the  fact  that  for  practical 

1902  purposes  those  naoneys  had  come  to  possess  the  attributes  of 

Lord  entailed  lands,  so  far  as  any  such  now  remained.    (This  topic 

Advocate  niight  be  more  fully  developed,  but  the  matter  does  not  admit 

Stewart,    of  dispute.) 

tord  Robertson.  What  I  doduce  from  these  considerations  is  that  if  the 
existing  state  of  the  law,  especially  as  exhibited  in  its  most 
unmistakable  form,  legislation,  be  the  proper  criterion  of  the 
meaning  of  words  descriptive  of  legal  rights,  entailed  estate  did 
in  1894  include  moneys  directed  to  be  applied  in  purchase  of 
lands  to  be  entailed.  The  principle  that  in  statutes  words  are 
to  be  taken  in  their  legal  sense  has,  as  Lord  Stormonth- 
Darling  points  out,  a  special  cogency  when  the  words  in 
question  represent  only  legal  conceptions.  The  popular  use  of 
■such  words  does  not  represent  the  primary  meaning  of  the 
words,  but  some  half  understanding  of  them.  I  say  this, 
because  I  observe  that  in  the  judgment  delivered  by  Lord 
M'Laren  some  reliance  is  placed  on  the  "ordinary  use  of 
language.'*  Now  it  seems  to  me  that  this  would  prove  too 
much  in  the  present  case.  If  the  phrase  in  question  represents 
-anything  definite  in  popular  use,  I  suspect  the  meaning  is 
determined  quite  as  much  by  a  misuse  of  the  word  "  estate  "  as 
-equivalent  to  landed  property  as  by  any  intelHgent  use  of  the 
term  "  entailed,"  and  that  popular  use  would  reject  the  words 
if  appHed  to  anything  else  than  a  landed  property.  Yet  it  is 
perfectly  certain  that  other  estate  than  landed  property  may 
be  the  subject  of  entail,  as,  for  instance,  a  right  to  salmon 
fishing. 

In  what  I  have  hitherto  said  it  has  been  assumed  that  the 
words  to  be  construed  in  the  Finance  Act  are  entailed  estate, 
and  that  the  Act  itself  gives  no  further  aid  in  the  construction 
of  that  term.  This,  however,  is  to  understate  the  appellant's 
oase.  The  words  directly  descriptive  of  "  settled  property  " 
(which  is  the  appellation  under  which  the  respondents  seek  to 
-claim  exemption)  are  those  in  the  14th  sub-section  of  s.  23 : 

The  expression  *  settled  property  '  shall  not  include  property 
held  under  entail " ;  and  then  in  sub-s.  15  occurs  the  phrase 
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"  entailed  estate,"  manifestly  used  as  equivalent  to  what  is  in  H.  L.  (Sc.) 
sub-s.  14, — the  indefinite  article  "  an  "  entailed  estate  being  1902 
inserted  because  the  form  of  illustration  postulates  an  individual  loed 
estate  in  relation  to  an  individual  proprietor.  Advocate 
The  matter,  however,  may  be  brought  to  a  much  sharper  Stewart. 
point.    In  the  face  of  the  express  and  direct  enactments  in  the  Lord  Robertson. 
Acts  of  1875  and  1882  which  I  have  cited,  I  am  at  a  loss  to  see 
how  it  can  be  affirmed  of  money  directed  to  be  applied  in 
purchase  of  land  to  be  entailed  that  it  is  not  entailed  estate — at 
least  in  some  sense  and  to  some  effect.    And  if  this  be  so, 
then  quomodo  constat  that  it  is  not  in  the  sense  of  this 
Finance  Act  ? 

I  have  not  myself  realized  in  what  sense  it  is  not  entailed 
estate,  except  that  some  of  the  many  provisions  about  entails 
do  not  apply  to  it.  But  this  again  proves  a  good  deal  too 
much.  Some  of  the  empowering  Entail  Acts  assert  that  it 
would  be  for  the  public  benefit  if  villages  were  built  on  entailed 
estates.  Now  exactly  the  same  reasoning  as  the  respondent 
advanced  would  deduce  from  this  that  salmon  fishings  do  not 
fall  within  the  scope  of  the  Entail  Acts,  because  you  cannot 
build  villages  on  salmon  fishings  or  the  right  to  salmon 
fishings. 

But  when  we  are  told  that,  at  all  events,  a  Finance  Act 
cannot  be  supposed  to  view  as  entailed  estate  moneys  situated 
as  those  which  I  have  been  considering,  I  completely  fail  to 
see  the  reason.  Even  if  a  more  rationalistic  method  be  applied 
than  is  permissible  in  taxing  Acts,  I  should  have  thought  that, 
in  a  definition  (s.  23,  sub-s.  14)  the  object  of  which  is  to 
distinguish  something  from  settled  property,  the  subject-matter 
of  the  rights,  as  land  or  money,  was  very  much  less  relevant 
than  the  quality  and  correlation  of  the  rights  in  that  subject- 
matter  ;  and  so  far  as  these  are  concerned,  it  is  just  because 
they  are  practically  identical  in  the  one  case  and  in  the  other, 
that  land  and  money  are  now  massed  under  the  common 
denomination  "entailed  estate." 

From  the  somewhat  detailed  examination  now  made  of  the 
question  argued  in  the  Court  of  Session,  it  is  at  least  apparent 
that  the  argument  of  the  appellant  begins  and  ends  in  the 
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H.  L.  (Sc.)  Scottish  entail  statutes.  The  3rd  section  of  the  Act  of  1875, 
1902  which  puts  at  its  sharpest  the  appellant's  contention,  requires 
Lord      ^^3-^  money,  in  order  to  be  entailed  estate,  must  be  "  invested 

Advocate       tiTist  for  the  purpose  of  purchasing  land  to  be  entailed." 

Stewaet.  The  whole  theory  of  the  identification  of  such  money  with  land 
Lord  Eobertson.  is  that  it  is  directed  and  destined  to  be  put  into  land,  and  its 
inevitable  fate  is  merely  anticipated.  But  if,  instead  of  it 
being  so  inevitably  destined,  the  trustees  may  or  may  not  so 
apply  it,  the  whole  ratio  of  those  enactments  is  gone.  Now 
it  seems  to  me  that  the  combined  effect  of  Mr.  Sprot's  will  and 
his  first  codicil  was  simply  to  make  it  discretionary  and 
optional  to  the  trustees  whether  they  bought  Scottish  land 
or  bought  English  land,  and  the  mere  circumstance  that  the 
will  "  directed  "  Scottish  land  to  be  bought  has  no  effect  at  all 
in  saving  that  direction  from  being  reduced  to  an  option  by 
the  codicil. 

The  appellants  vainly  endeavoured  to  save  the  situation 
by  relying  on  the  direction  to  "  entail "  whether  the  land 
was  in  Scotland  or  in  England.  But  an  EngHsh  entail  is 
one  thing  and  a  Scottish  entail  is  another.  And  the  whole 
argument  of  the  appellant  on  the  main  question  rests,  not  on 
the  word  entail,  but  on  the  statutes  which  have  no  application 
to  England. 

On  this  sole  ground  I  am  of  opinion  that  the  appeal  must 
fail. 


LoED  LiNDLEY.  My  Lords,  s.  23  of  the  Finance  Act,  1894, 
relates  to  the  application  of  the  Act  to  Scotland,  and  clause  14 
declares  that  "  the  expression  *  settled  property '  shall  not 
include  property  held  under  entail."  Whatever  difficulty  there 
may  be  in  determining  whether  these  words  include  money 
directed  to  be  laid  out  in  land  in  Scotland  and  to  be  entailed 
according  to  the  laws  of  that  country,  the  expression  "  property 
held  under  entail"  in  a  section  relating  solely  to  Scotland  cannot, 
in  my  opinion,  apply  to  land  in  some  other  country,  nor  to 
money  to  be  laid  out  in  the  purchase  of  land  in  some  other 
country,  even  although  such  land  is  to  be  held  upon  trusts 
creating  interests  similar  to  those  created  by  a  Scottish  entail. 
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Now,  the  trust  disposition  or  will  in  this  case  undoubtedly 
-created  a  trust  to  lay  out  money !i  in  the  purchase  of  land  in 
Scotland  to  be  held  under  entail  according  to  Scottish  law, 
but  the  direction  contained  in  this  will  was  very  materially 
altered  by  the  codicil.  The  two  instruments  together  impose 
upon  the  trustees  an  obligation  to  lay  out  money  in  land ;  but 
that  land  need  not  be  in  Scotland ;  it  may  be  in  England. 
The  trustees  are  to  exercise  their  own  judgment,  not  only  as  to 
when  they  will  invest  the  money  in  land,  but  as  to  the  country 
in  which  the  land  to  be  bought  shall  be  situate.  Even  if, 
therefore,  the  money  can  be  regarded  as  converted  into  land, 
it  is,  in  my  opinion,  impossible  to  treat  it  as  converted  into 
land  in  Scotland  before  it  is  actually  invested  or  agreed  to  be 
invested  in  such  land.  In  other  words,  the  money  whilst 
uninvested  cannot  be  regarded  as  property  held  under  entail " 
within  the  meaning  of  s,  23,  sub-s.  14,  of  the  Finance  Act ;  nor 
<3an  the  money  be  regarded  as  "an  entailed  estate  "  within  the 
meaning  of  sub-s.  16  of  the  same  section. 

It  is  so  well  settled  that  there  is  no  conversion  of  land  into 
money  or  of  money  into  land,  if  the  trust  for  conversion  is  not 
imperative,  that  it  is  quite  unnecessary  to  cite  authorities  on 
the  point.  They  will  be  found  collected  in  Lewin  on  Trusts, 
10th  ed.  pp.  1158  and  1163.  I  do  not  understand  that  there 
is  any  difference  between  the  law  of  Scotland  and  the  law  of 
England  on  this  subject ;  and  consistently  with  this  principle 
the  money  in  question  in  this  case  cannot  be  regarded  as  land 
in  Scotland. 

In  this  view  of  the  case,  it  becomes  unnecessary  to  determine 
the  more  difficult  question  whether,  if  the  original  trust 
dispositions  had  not  been  varied  by  the  codicil,  the  money 
thereby  directed  to  be  invested  in  land  in  Scotland  and  to  be 
•entailed  would  or  would  not  have  been  "  property  held  under 
•entail"  within  the  meaning  of  s.  23,  sub-s.  14,  of  the  Finance 
Act,  1894.  I  have,  however,  carefully  considered  this  question, 
and  I  concur  in  the  conclusion  arrived  at  and  expressed  by  my 
noble  and  learned  friend  Lord  Eobertson  in  his  judgment, 
which  has  removed  the  doubts  I  at  one  time  entertained  on 
this  part  of  the  case. 

3  2  B  2 


L.  (Sc.) 

1902 


H. 


Lord 
Advocate 

V. 

Stewaet. 
Lord  Lindley. 


360  HOUSE  OF  LORDS  [1902) 

H.  L.  (Sc.)      I  am  of  opinion  that  the  appeal  fails,  and  ought  to  be 
1902      dismissed  with  costs. 


Lord 

Advocate  Ordered  that  the  appeal  he  dismissed  with 

Stewart.  costs. 

Lords'  JournalSy  May  15,  1902. 

Agents  for  appellant :  Solicitors  of  Inland  Bevenue  for 
Scotland  and  England. 

Agents  for  respondents  :  Martin  d  Leslie^  for  Blair  d  Cadell, 
W,S.y  Edinburgh, 
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Mayi5.    PAEISH  COUNCIL  OF  GLASGOW  .    .  Eespondents, 

Foot  Laiu — Settlement — Capacity  of  deserted  Wife  to  acquire  a  Settlement — 
Foor  Law  Settlement  {Scotland)  Act,  1898  (61  &  62  Vict,  c.  21),  s.  1. 

By  s.  1  of  the  Poor  Law  Settlement  Act,  1898,  "  No  person  shall  be 
held  to  have  acquired  a  settlement  in  any  parish  in  Scotland  by  residence 
therein,  unless  such  person  shall  ....  have  resided  for  three  years  con- 
tinuously in  such  parish  and  shall  have  maintained  himself  ....  and 
without  having  received  or  applied  for  parochial  relief.  .  .     : — 

Held,  that  a  married  woman  having  a  husband  living  from  whom  she 
has  derived  a  settlement  cannot,  although  deserted  by  him,  acquire  a 
settlement  different  from  that  of  her  husband. 

Gray  v.  Fowlie,  (1847)  9  D.  811,  afBrmed. 

.  Appeal  from  a  decision  of  a  Court  of  seven  judges  (dissent- 
ing, Lord  Young)  of  the  Court  of  Session,  Scotland.  (1)  The 
question  in  this  appeal  was  whether  Catherine  Faulds,  the 
deserted  wife  of  Alexp^nder  Faulds,  had  acquired  by  residence  2a. 
settlement  for  poor  law  purposes  in  the  appellants'  parish  of 
Eutherglen.  The  respondents,  the  parish  council  of  Glasgow^ 
maintained  that  she  had ;  the  appellants,  the  parish  council  of 
Eutherglen  (the  pursuers),  contended  that  she  had  not,  and 

(1)  (1901)  3  F.  705. 
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that  her  legal  settlement  was  in  the  respondents'  parish,  her 
husband's  last  known  settlement.  The  following  statement  of 
facts  is  taken  from  the  opinion  of  Lord  Brampton  : — 

''In  March,  1899,  Catherine,  the  wife  of  Alexander  Faulds, 
became  chargeable  to  the  parish  of  Kutherglen,  from  which 
she  received  weekly  relief  to  the  amount  of  4/.  10s,  This 
sum  Eutherglen  seeks  to  recover  from  the  parish  of  Glasgow, 
upoii  the  ground  that  Glasgow  was  the  place  of  her  last  legal 
settlement. 

Both  husband  and  wife  were  born  in  Glasgow,  and  each 
had  a  birth  settlement  there,  but  on  their  marriage  the  wife's 
settlement,  by  very  familiar  law,  merged  in  that  of  her 
husband.  Several  children  were  the  issue  of  that  marriage. 
They,  of  course,  took  on  their  birth  the  settlement  of  their 
father,  who,  for  anything  we  know,  still  retains  his  birth 
settlement. 

The  whole  family  resided  together  in  Glasgow  until  October  16, 
1893.  On  that  day  the  husband  deserted  his  wife  and  children, 
leaving  them  chargeable  to  the  parish  of  Glasgow.  They  were 
received  into  the  poor-house  of  that  parish,  where  they  remained 
until  January  31,  1894,  when  the  wife  voluntarily  left  the 
house,  taking  with  her  her  eldest  daughter  aged  ten  years,  but 
leaving  behind  her  the  four  younger  children  still  chargeable.  ' 
On  October  26  the  husband,  for  his  desertion  of  his  wife  and 
family,  was  committed  to  prison  for  sixty  days,  which  expired 
on  December  24.  After  his  release  he  does  not  appear  to  have 
visited  his  wife  or  his  children  ;  but,  being  still  liable  to  main- 
tain them,  he  negotiated  with  the  inspector  of  the  poor  of 
Glasgow,  and  on  January  17,  1894,  agreed  to  pay  him  5^. 
weekly  towards  their  support,  the  inspector  undertaking  to 
relieve  him  from  further  responsibility.  Since  that  day  the 
four  children  have  been  maintained  by  the  parish  of  Glasgow, 
though  boarded  out  of  the  poor-house.  Their  father,  with  no 
great  regularity,  made  weekly  payments  under  the  agreement 
until  May  12,  1896  ;  since  which  day  he  has  made  no  contribu- 
tion for  their  maintenance.  His  occupation  was  that  of  a 
miner  and  his  earnings  were  somewhat  uncertain.  I  collect 
from  the  case  that  he  worked  and  lived  in  the  neighbourhood, 
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H.  L.  (Sc.)  though  his  precise  address  seems  to  have  been  doubtful.  He- 
1902      was  last  heard  of  at  Paisley  on  August  25,  1896.    But  in  a 
EuTHERGLEx  pBHsh  book  for  the  year  1898  I  find  an  entry  [touching  the 
children  to  this  effect :  *  Father  living  in  cohabitation  with 
another  woman  ;  mother  unfit  to  support.'    Nothing  more  is- 
disclosed  as  to  the  husband. 

As  to  the  wife,  the  mother  of  the  children,  it  appears  that 
shortly  after  leaving  the  poor-house  she  made  her  way  with 
the  eldest  daughter  to  the  parish  of  Kutherglen,  where  she 
obtained  work  and  continued  to  reside,  supporting  herself  by 
her  own  industry  until  March  13,  1899,  when  she  became 
chargeable  to  and  was  relieved  by  that  parish. 

In  this  action  Eutherglen  seeks  to  recover  from  Glasgow,  as- 
the  place  of  her  legal  settlement,  the  amount  of  the  relief  they 
have  given  her.  Glasgow  repudiates  the  claim  on  the  ground 
that  since  coming  to  reside  in  Eutherglen  she  had  lost  her 
husband's  settlement  by  gaining  an  independent  settlement  for 
herself  in  that  parish  by  continuous  residence  therein  without 
parochial  relief  for  a  period  of  more  than  three  years  under  s.  1 
of  the  Poor  Law  Settlement  (Scotland)  Act,  1898.  The  learned 
judges  by  whom  this  case  was  heard  decided  by  a  majority  that 
the  contention  of  the  parish  of  Glasgow  was  right,  and  this 
appeal  is  against  that  decision." 


April  25,  28,  29.  A.  Graham  Murray,  L.A.,  with  him 
A .  Orr  Beas  and  Craig  Henderson  (the  first  and  second  of  the 
Scottish  Bar),  for  the  appellants.  The  judgment  of  the 
majority  of  the  judges  is  erroneous.  The  principle  of  the  law 
in  England  and  Scotland  as  to  derivative  settlement  is  the 
same :  Adamson  v.  Barbour.  (1)  In  the  case  of  Gray  v. 
Fowlie  (2)  nine  j judges  out  of  thirteen  held  "  that  though  a. 
husband  desert  his  wife  and  go  abroad  she  cannot,  until  the 
dissolution  of  the  marriage,  acquire  a  settlement  in  any  parish 
different  from  that  in  which  his  settlement  was  at  the  time  he 
left  the  country."  The  respondents  contend  that  this  case  i& 
no  longer  the  law,  and  they  rely  on  Hay  v.  Skene  (3) ; 


(1)  (1853)  1  Macq.  376.  (2)  9  D.  811. 

(3)  (1850)  12  D.  1019. 
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Gibson  v.  Murray  (1) ;  Carmichael  v.  Adamson  (2) ;  Masons  v. 
Greig  (8) ;  Greig  v.  Simpson  (4)  ;  but  the  appellants  submit 
these  cases  do  not  repeal  Gray  v.  Fowlie.  (5)  Beattie  v. 
Greig  (6)  is  only  the  cases  of  Hay  and  Murray  over  again. 

[The  Eael  of  Halsbuey  L.C.  mentioned  Bex  v.  Har- 
herton  (7),  where  the  Court  sent  the  case  back  for  evidence  of 
the  husband's  settlement.] 

Beattie  and  Muir  v.  Brown  (8)  and  Wallace  v.  Turnhull  (9) 
give  very  curious  illustrations. 

Thomas  ShaWj  K.C.,  and  James  Avon  Clyde,  K.C.,  with  them 
B.  B.  Pearson  (all  of  the  Scottish  Bar),  for  the  respondents. 
The  sheriff's  decision  in  this  case  (10)  found  as  a  fact  that  the 
husband  had  deserted  his  wife.  That  finding  is  conclusive  of  the 
fact.  The  respondents  submit  that  a  deserted  wife  has  power 
to  obtain  for  herself  a  settlement  from  industrial  employment. 
In  the  present  case  the  wife,  by  residence  during  three  years  in 
Eutherglen  without  parochial  relief,  acquired  a  settlement  in  her 
own  right.  There  is  no  doubt  that  there  is  some  inconsistency 
in  the  dicta  in  the  different  cases,  but  for  forty  years  Gray  v. 
Fowlie  (5)  has  been  held  not  applicable  to  the  case  of  a  deserted 
wife  obtaining  a  settlement :  see  Lord  Fullerton  and  Lord 
Moncreiff  in  Gray  v.  Fowlie  (5)  for  the  sound  principle  followed 
in  the  later  cases.  The  majority  of  the  Court  in  Gray  v. 
Fowlie  (5)  went  too  far.  The  subsequent  cases  established  the 
rule  that  desertion  operates  like  death,  and  that  a  deserted  wife 
is  capable  of  acquiring  a  residential  settlement  for  herself: 
Carmichael  v.  Adamson  (2) ;  Masons  v.  Greig  (11) ;  Greig  v. 
Simpson  (12) ;  Johnston  v.  Wallace  (13) ;  Beattie  and  Muir  v. 
Brown.  (8)  Be  it  good  or  bad,  the  rule  that  a  husband's 
desertion  is  equal  to  his  death  has  been  followed  for  a  great 
many  years,  and  ^it  would  be  a  great  misfortune  if  it  were 
abrogated. 
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A,  Graham  Murray y  L.A.,  in  reply.  The  old  Scottish  law 
of  settlement  rests  on  the  statutes  1579,  c.  74;  1695,  c.  43; 
1698,  c.  21 :  Ersk.  Inst.  1,  7,  63  ;  Parish  of  Crailing  v.  Farish 
of  Boxburgh.  (1) 

The  House  took  time  for  consideration. 

May  15.  Eael  oJ^  Halsbuky  L.C.  My  Lords,  the  one 
question  which  appears  to  me  to  be  cardinal  in  the  deter- 
mination of  this  appeal  is  whether  it  is  true  to  say  that  when 
a  husband  deserts  his  wife  she  can  until  the  dissolution  of  the 
marriage  acquire  a  settlement  different  from  that  which  was 
her  husband's  at  the  time  he  deserted  her.  I  am  of  opinion 
that  she  cannot. 

The  line  of  authorities  quoted  by  the  respondents  are  for 
the  most  part  irrelevant  to  this  question,  inasmuch  as  with 
one  exception  they  were  cases  in  which  the  husband  had  no 
settlement  at  all — either  no  settlement,  or  no  settlement  in 
proof  before  the  Court. 

That  a  wife  upon  her  marriage  acquires  her  husband's  settle- 
ment cannot  be  disputed,  and  while  the  marriage  continues 
that  settlement  must  remain.  It  is  obvious,  therefore,  that  if 
I  am  right  in  treating  the  authorities  quoted  to  your  Lordships 
as  being  applicable  to  cases  where  the  husband  either  had 
none  or  was  assumed  to  have  had  none,  the  question  as  I  have 
propounded  it  did  not  arise. 

Underlying  both  the  reasoning  and  the  determination  of  the 
judgment  appealed  against  is  the  proposition  boldly  laid  down 
by  Lord  Kinnear  that  the  desertion  of  a  wife  by  a  husband  is 
the  death  of  the  husband,  or,  as  his  Lordship  says,  putting  it 
in  another  form,  there  is  no  dispute  as  to  the  general  law  that 
where  a  husband  deserts  his  wife  and  family,  desertion  in  a 
question  as  to  parochial  relief  is  equivalent  to  death.  I  can- 
not help  thinking  that  the  use  of  that  phrase  in  poor  law 
statutes  has  led  to  great  misapprehension. 

It  is  true  enough  the  statute  enacts  that  a  destitute  deserted 
wife  may  be  relieved  under  the  poor  law  as  though  she  were  a 

(1)  (1767)  Mor.  Diet.  10573. 
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widow,  but  no  Act  has  provided  that  she  may  acquire  a  H.  L.  (Sc.) 
settlement  in  her  own  right  if  she  is  deserted.    And  the  1902 
statute  does  not  make  her  a  widow  for  all  purposes,  but  simply  kutherglen 
provides  that  she  may  receive  parochial  relief  as  if  she  were  J^J^^^^cn. 
a  widow.  V. 

The  singular  result  in  this  case  would  be  that  the  deserted  parish 
woman  is  a  widow  with  a  husband  alive;  she  has  neither 
applied  for  nor  obtained  parochial  relief,  and  she  is  made  a  ^'^^"^  of^igisbury 
pauper  by  the  maintenance  of  the  children  of  the  marriage  ' 
under  an  arrangement  made  by  her  deserting  husband  with  the 
poor  law  authorities. 

The  only  doubt  I  have  entertained  has  been  in  respect  of 
the  peculiarity  of  the  law  of  Scotland  as  to  the  position  of  a 
deserted  wife  having  authority  to  enter  into  contracts  for 
iierself ;  but  I  am  satisfied  by  the  decision  of  the  majority  of 
the  Scottish  judges  in  Gray  v.  Fowlie  (1)  that  that  authority 
does  not  extend  to  the  proposition  that  she  can  create  for 
herself  a  settlement  which  shall  have  the  effect  of  extinguishing 
the  settlement  of  her  husband,  relieving  him,  therefore,  of  the 
obligation  to  support  the  children  of  the  marriage,  and  depriving 
her  of  rights  which  the  law  has  invested  her  with,  and  which 
would  be  destroyed  by  the  wrongful  act  of  her  husband. 

My  Lords,  to  my  mind  this  is  sufficient  to  dispose  of  the 
principle  upon  which  the  decision  rests,  and  I  am  of  opinion 
that  the  decision  should  be  reversed,  with  the  ordinary 
consequences. 


LoED  Macnaghten.  My  Lords,  I  am  of  the  same  opinion. 
I  have  had  an  opportunity  of  reading  and  considering  the 
a'udgment  about  to  be  delivered  by  my  noble  and  learned 
friend.  Lord  Kobertson,  and  I  agree  in  it  entirely. 

LoED  Shand.  My  Lords,  my  noble  and  learned  friend 
Lord  Eobertson  has  given  me  an  opportunity  to  read  and 
consider  the  full  and,  if  I  may  venture  to  say  so,  the  interest- 
ing and  very  clear  judgment  he  has  prepared  in  this  case,  in 
Virhich  all  the  authorities  in  the  law  in  Scotland  touching  the 

(l;  9  D.  811. 


366 


HOUSE  OF  LOEDS 


[19021 


Pakish 
Council 

V. 

Glasgow 
Parish 
Council. 

Lord  Shand. 


H.  L.  (Sc.)  question  of  the  position  of  a  married  woman  deserted  by  her 
1902  husband  who  has  a  subsisting  settlement  in  Scotland  have 
EuTHERGLEN  ^een  cited  and  discussed.  I  entirely  concur,  not  only  in  the 
result  of  his  Lordship's  judgment,  but  also  in  holding  that  the 
view  that  desertion  is  to  be  taken  as  equivalent  to  death,  and 
that  the  position  of  a  deserted  wife  is  in  its  legal  aspect  the 
same  as  that  of  a  widow,  is  not  consistent  with  the  authority 
of  the  case  of  Gray  y.  Fowlie  (1)  and  the  other  authorities 
which  so  strongly  settle  the  principle  that  in  Scotland  a  wife's, 
settlement  must  be  that  of  her  husband.  It  would  be  an  idle 
waste  of  time  on  my  part  to  examine  again  the  cases  which 
his  Lordship  has  so  fully  gone  into,  and  I  have  only  to  add 
that  I  agree  with  his  Lordship's  opinions  on  these  cases  in  the 
valuable  historical  view  of  them  which  he  has  presented. 

Taking  the  question  raised  as  one  to  be  determined  on 
Scottish  law  only,  I  am  therefore  of  opinion  that  desertion 
by  a  husband  of  his  wife  is  not  equivalent  to  his  death,  and 
that  the  appeal  should  be  allowed  and  the  defence  sustained 
with  costs. 


LoED  Davey.  My  Lords,  I  concur  in  the  Judgment  which 
has  been  proposed  by  my  noble  and  learned  friend  on  the 
"Woolsack,  and  I  can  state  my  reasons  for  doing  so  very  shortly. 
I  find  that  the  exact  point  which  has  been  argued  in  this 
appeal  was  decided  by  the  whole  Court  of  Session  so  long  ago 
as  the  year  1847  in  the  case  of  Grayy.  Fowlie  (1),  and  I  cannot 
find  that  any  decision  at  variance  with  that  case  has  ever  been 
given  in  the  Scottish  Courts.  I  find  also  in  the  case  of  Adam- 
son  V.  BarhouT  (2)  in  this  House  a  strong  expression  of  opinion 
that  the  principle  of  derivative  settlement  ought  to  be  main- 
tained with  all  its  consequences.  It  is  true  that  that  case  is 
not  a  direct  authority  in  the  one  before  your  Lordships, 
because  it  was  a  question  relating  to  minor  children  only,  and 
the  contest  was  between  the  father's  place  of  settlement  when 
he  left  the  country  and  the  place  of  the  children's  birth.  But 
the  grounds  assigned  by  Lord  Cran worth  for  his  opinion 
appear  to  me,  as  they  did  to  Lord  Young,  to  support  the  view 
(1)  9  D.  811.  (2)  1  Macq.  376. 
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which  I  have  taken  of  the  present  case.  Against  the  decision 
in  Gray  v.  Foiolie  (1)  there  have  been  quoted  to  us  a  certain 
number  of  dicta  by  learned  judges,  and  a  principle  is  said  to 
have  been  laid  down  which  is  in  conflict  with  the  principle  of 
the  decision  in  FotvUe's  Case.  (1)  I  will  not  trouble  your 
Lordships  by  a  detailed  examination  of  those  cases  which  were 
very  fully  discussed  at  the  bar  and  will,  I  believe,  be  examined 
and  commented  on  by  my  noble  and  learned  friend  Lord 
Eobertson.  They  are  said  to  have  established  as  a  proposition 
of  Scottish  law  that  in  its  effect  on  the  status  of  a  married 
woman  desertion  by  her  husband  is  equivalent  to  his  death. 
Now,  my  Lords,  that  may  have  been  an  appropriate  and 
accurate  way  of  stating  the  effect  of  the  law  in  the  cases  then 
before  the  Court,  but  it  is  not  a  legal  proposition  or  even  an 
accurate  statement  of  the  law  generally.  The  adoption  of  it 
as  a  formula  to  solve  all  questions  as  to  a  deserted  wife's  settle- 
ment is  only  another  illustration  of  the  danger  of  elevating  an 
epigram  into  a  principle  of  law.  I  am,  therefore,  of  opinion 
that  the  motion  proposed  is  in  accordance  with  the  weight  of 
authority  in  Scottish  law,  and,  as  it  also  commends  itself  to  my 
judgment,  I  have  no  hesitation  in  expressing  my  concurrence. 
I  will  only  add  my  satisfaction  in  knowing  that  my  conclusion 
is  in  accordance  with  that  arrived  at  by  so  experienced  and 
learned  a  judge  as  Lord  Young.  I  entirely  accept  the  reasons 
given  by  him. 
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LoED  Beampton.  [His  Lordship  having  stated  the  facts  as 
quoted  above,  continued  : — ]  The  first  matter  to  be  considered 
is  whether  the  wife  had  during  her  husband's  life  capacity  to 
acquire  any  independent  settlement  other  than  that  she  derived 
from  him.  The  ground  upon  which  it  was  broadly  contended 
that  she  had  such  capacity  was,  that  there  was  a  well-settled 
principle  applicable  to  the  poor  law  of  Scotland  that  a  deserted 
wife  during  desertion  is  in  the  same  position  as  a  widow — that 
is,  sui  juris  ;  and,  therefore,  may  during  desertion  acquire  a 
residential  settlement  for  herself. 

I  cannot  agree  that  any  such  principle  exists  to  the  extent 

(1)  9  D.  811. 
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H.  L.  (So.)  claimed.  To  some  extent  1  grant  that  a  woman  deserted  by 
1902      her  husband  may  during  his  desertion  of  necessity  be  treated 

EuTHEEGLEN  ^nd  dcalt  with  as  a  widow.  But  it  is,  in  my  opinion,  against 
OoiSciL  6very  principle  of  the  law  affecting  parish  relief  both  in  England 
_  'f-        and  in  Scotland  to  recognise  the  ability  of  a  married  woman 

Glasgow  ...  , 

Pabish  having  a  living  husband,  from  whom  she  has  derived  a  settle- 
CouNciL.  j^Q^j^  j.-jr^Q  county  in  which  she  is  residing — and  which  settle- 
Lord  Bramptou.  j^gj^^  g^j^  rctaius — to  abaudou  that  settlement  and  gain  a 
new  and  independent  settlement  in  her  own  right — and  for 
herself  only — for  certainly  neither  husband  or  children  could 
share  it  with  her.  Not  a  single  judgment  can  be  cited  in  which 
prior  to  the  present  case  such  a  settlement  has  been  directly 
held  to  be  valid,  either  in  England  or  in  Scotland.  No  statute 
can  be  found  to  sanction  it ;  and  we  have  been  referred  to  no 
work  of  authority  which  declares  the  recognition  of  the  few 
dicta  and,  as  I  think,  erroneous  opinions  which  have  been 
called  to  our  attention.  I  purposely  abstain  from  commenting 
upon  those  cases  cited  from  ,the  Courts  in  Scotland,  because, 
having  just  read  the  judgment  of  my  noble  friend  Lord  Kobert- 
son,  I  find  he  has  so  thoroughly  done  so  that  further  comment 
would  be  supererogatory.  I  will  content  myself  by  simply 
stating  that  the  origin  and  reason  of  the  law  which  decrees 
that  when  a  woman  who  before  marriage  has  acquired  a  legal 
settlement  marries  a  man  who  has  also  acquired  a  legal  settle- 
ment, she  by  such  marriage  merges  her  own  settlement  in  that 
of  her  husband,  is  to  avoid  the  separation  of  husband  and  wife, 
which  the  law  does  not  permit,  and  the  origin  and  reason  for 
decreeing  that  the  issue  of  that  marriage  shall  take  the  settle- 
ment of  the  parents  is,  that  they  may  be  under  the  care  and 
protection  of  their  parents  until  they  become  emancipated  and 
get  a  new  settlement  for  themselves ;  and  to  prevent  their 
separation  from  their  parents  in  the  meantime.  These  objects 
would  be  utterly  defeated  if,  in  such  a  case  as  the  present,  the 
husband  having  deserted  his  wife  and  children,  the  wife  could 
"as  a  widow"  acquire  a  new  settlement  for  herself,  which  she 
could  not  extend  to  her  supposed  dead,  though  really  living, 
husband — nor  to  her  children  who  had  acquired  the  settlement 
of  their  living  father ;  for  it  is  not  suggested  that  they  are  to  be 
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treated  as  fatherless,  and  that  the  settlement  they  acquired  H.  L.  (Sc.) 
from  him  died  with  him  while  in  fact  the  husband  and  father  1902 
was  alive  and  possibly  gaining  a  new  settlement  for  himself,  eutherglen 
To  my  mind  the  possibiHty  of  such  a  state  of  things  gives  to 
the  contention  of  the  respondents  something  approaching  an 
appearance  of  absurdity.  Parish 

Such  being  my  opinion,  it  is  unnecessary  to  consider  whether, 
even  had  the  law  permitted,  the  wife  would  have  acquired  any 
settlement  in  Eutherglen,  as  to  which  I  have  grave  doubts.  I 
agree  in  thinking  that  this  appeal  ought  to  be  allowed  VTith 
costs. 


Parish 

CoUNCIIi 
V. 

Glasgow 


Lord  Brampton. 


LoED  EoBEETSON.  My  Lords,  for  the  clearer  discussion  of 
the  important  general  question  raised  by  this  appeal,  I  intend 
to  assume  without  reservation  that  Alexander  Faulds  had 
deserted  his  wife  from  and  after  October  16,  1893.  By  the 
time  she  became  chargeable  she  had  resided  for  the  statutory 
period  (without  begging  or  receiving  relief)  in  the  appellant's 
parish;  and  if  it  be  legally  possible  for  the  wife  of  a  living 
Scotsman,  who  himself  has  a  parochial  settlement  in  Scotland, 
to  acquire  an  industrial  settlement  for  herself  in  a  different 
parish  from  his,  and  so  to  relieve  her  husband's  parish,  then 
the  appellants  are  liable.  But  the  starting-point  of  the  case  is 
that  the  respondents  are  the  parish  of  the  husband's  settle- 
ment ;  and  what  they  have  got  to  make  out  is  that  they  are 
freed  of  their  liability  for  his  wife  by  the  fact  that  he  deserted 
her;  for,  but  for  the  fact  of  his  desertion,  it  is  not,  in  the 
meantime  at  least,  maintained  that  her  separate  residence  in 
Eutherglen  would  of  itself  avail.  Why  this  distinction  should 
be  drawn,  and  what  is  the  special  virtue  of  desertion  in  releasing 
the  husband's  parish  of  his  liability  to  maintain  his  wife  are, 
however,  questions  which  it  is  difficult  to  evade,  and  which 
will  recur  in  what  I  have  to  say. 

The  question  before  your  Lordships'  House  is  simplified  by 
the  clearness  with  which  it  is  stated  in  the  opinions  of  the 
learned  judges.  What  their  Lordships  have  held  is,  to  quote 
the  words  of  Lord  Kinnear,  that  it  is  settled  now  in  law  that 
the  desertion  by  a  husband  of  his  wife  is  the  death  of  the 
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H.  L.  (Sc.)  husband,  and  that  the  desertion  by  the  husband  puts  the  wife 

1902       in  the  position  of  earning  a  residential  settlement  for  herself, 

EuTHEEGLEN  because  it  enables  her  or  compels  her  to  earn  her  own  living, 

^u^NciL  ^^^^  living  as  if  she  were  an  unmarried  woman 

or  a  widow."    Now  there  is  certainly  some  show  of  authority 
Glasgow  ...  .         .  . 

Paeish     for  this  proposition,  although  of  itself  it  sounds  rather  startling, 

Council.  although  the  boldness  of  its  expression  invites  criticism. 

LordEobertson.  -g^^  ^^^^q  the  majority  of  the  seven  judges,  whose  decision  is 

under  review,  may  have  been  right  in  thinking  themselves 

bound  by  the  more  recent  instead  of  the  earlier  statements  of 

the  law  on  this  subject,  I  am  almost  sorry  that  so  strong  a 

Court  as  was  constituted  to  consider  this  question  did  not 

critically  examine  the  grounds  upon  which  the  formula  rests, 

for  they  might  ultimately  have  deemed  themselves  free  to  act 

on  their  independent  judgment.    The  very  careful  argument  to 

which  your  Lordships  have  listened  has  compelled  such  an 

examination  by  this  House ;  and,  so  far  as  I  am  concerned,  I 

am  unable  to  support  the  judgment  appealed  against. 

First  of  all,  the  proposition  that  the  desertion  of  a  husband 
is  equivalent  to  his  death  is  no  doubt  suggested  by  the  judicial 
position  of  a  widow  under  the  Scottish  poor  law.  A  widow,  it 
had  been  held  in  the  Crieff  Case  (1),  can  acquire  a  residential 
settlement  for  herself,  and  for  children  living  with  her,  in  a 
parish  where  she  has  resided  industriously  as  the  head  of  the 
family.  This  seems  a  very  sound  proposition,  and  for  present 
purposes  I  have  nothing  to  say  against  it.  The  woman  in  that 
case  has  no  husband ;  she  is  under  no  disability,  and  there  is 
nothing  and  nobody  to  prevent  her  acquiring  a  settlement  for 
herself.  But  when  it  is  proposed  to  assimilate  to  a  woman 
having  no  husband  a  woman  who  has  one,  a  question  of  the 
gravest  principle  arises. 

Now  this  question  did  arise  in  Scotland,  five  years  after  the 
Crieff  Case  (1),  in  Gray  v.  Fowlie  (2),  in  circumstances  which, 
for  practical  purposes,  are  exactly  the  same  as  the  present  (the 
husband  being  a  living  but  deserting  Scotsman  with  a  Scottish 
settlement),  and  it  was  decided  by  the  whole  Court,  by  nine  to 
four,  that  a  deserted  wife  was  not  in  the  same  position  as  a 
(1)  (1842)  4  D.  1538.  (2)  9  D.  811. 


Lord  Robertson. 
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widow,  but  presented  a  case  distinguished  by  the  most  vital  H.  L.  (So.) 
•difference.    The  case  was  deHberately  considered.    All  and  1902 
more  than  all  the  arguments  which  have  been  submitted  to  kutheeglen 
your  Lordships'  House  on  the  present  occasion  on  behalf  of  couN^cn. 
the  respondents  are  to  be  found  in  the  judgments  of  the  (^j2.&Qoyi 
minority  of  the  Court.    It  was  then  said  that  the  law  recog-  Pakish 
nised  in  a  deserted  wife  capacities  to  act  independently,  in  ^^i^- 
-contracts  and  in  suits,  which  made  it  reasonable  that  she 
should  be  held  to  acquire  by  her  independent  and  industrious 
residence  an  independent  settlement ;  and  this  view  was  sup- 
ported by  full  illustrations  of  the  common  law.    The  reply  of 
the  Lord  Justice  Clerk  Hope  shews  that  this  view  of  the 
question,  at  its  best,  was  fully  realized  and  fully  met.  His 
Lordship  pointed  out,  in  a  passage  of  great  merit,  that  the 
Scottish  law  in  the  chapter  referred  to  did  no  more  than  come 
to  the  aid  of  a  deserted  wife  by  relaxing  her  disabilities  so  far 
as  is  necessary  for  the  business  of  life  in  her  isolated  position ; 
that  the  law  in  making  such  exception  did  not  proceed  on  any 
view  that  the  marriage  was  dissolved,  or  the  woman's  status 
altered,  or  that  third  parties  can  plead  liberation  of  obligations 
towards  her  because  of  the  husband's  illegal  conduct  in  desert- 
ing her.    The  right  to  separately  contract  and  separately  sue, 
where  this  conduced  to  or  facilitated  her  gaining  her  living 
while  left  alone,  did  not,  in  the  view  of  the  Lord  Justice  Clerk, 
and  of  the  majority  in  Gray  v.  Fowlie  (1),  involve  any  change 
of  liability  on  the  part  of  third  parties  to  support  her  as  the 
wife  of  the  deserter. 

Now  if  this  case  of  Gray  v.  Fowlie  (1)  stood  alone,  it  is 
admittedly  directly  in  point ;  it  is  a  decision  of  the  whole  Court, 
and  it  meets  directly  the  argument  on  the  common  law  rights 
of  a  deserted  wife,  which,  at  your  Lordships'  bar,  has  been 
indicated  rather  than  developed. 

No  one  can  pretend  that  Gray  v.  Foivlie  (1)  is  not  in  diame- 
trical opposition  to  the  doctrine  that  desertion  is  the  same  as 
•death  ;  and  what  is  said  is  that  Gray  v.  Fowlie  (1)  is  no  longer 
law.  Now  I  think  it  is  true  that,  in  later  decisions,  the 
Divisions  of  the  Court  of  Session  have  disregarded  the  decision 

(1)  9  D.  811. 
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H.  L.  (Sc.)  of  the  whole  Court,  and  have  pronounced  judgments  inconsistent 
1902      with  it,  but  it  has  never  been  formally  overruled.    What  is 

KuTHERGLEN  more,  from  Gray  v.  Fowlie  (1)  down  to  the  present  time,  there 
Coimcn.  hQ&n  no  revival  of  the  theory  that  the  common  law 

_  ^-       capacities  of  a  deserted  wife  led  to,  or  opened  the  door  for,  her 

Glasgow  ...  .  ,  . 

Parish  acquisition  of  a  residental  settlement  m  the  parish  where  she 
Council.  exercised  those  capacities.    As  will  immediately  appear. 

Lord  Robertson,  ^j^^  ^^^^^  which  Set  Up  the  doctriuc  that  desertion  is  death  were 
not  cases  of  a  residential  settlement  at  all,  but  of  a  maiden 
settlement.  The  theory  that  desertion  is  death  may  be  good 
or  bad,  but  it  does  not  pretend  to  rest  on  the  common  law 
about  deserted  wives  being  able  to  contract  and  to  sue. 

How  the  newer  and  conflicting  doctrine  came  into  vogue 
was  thus :  A  series  of  cases  occurred  in  which,  instead  of 
the  husband  having,  as  in  Gray  v.  Fowlie  (1),  a  Scottish 
settlement,  he  had  (or  was  supposed  to  have)  no  settlement 
available  for  attack  by  the  relieving  parish.  This  was  the  case 
in  Hay  v.  Skene  (2)  in  Gibson  v.  Murray  (3),  and  in  Carmichael 
V.  Adamson,  (4)  "What  was  said  in  those  cases  was  that  you 
must  find  a  settlement  somewhere,  and  that  as  the  husband 
had  none  you  must  turn  to  the  wife's  own  settlement  (which 
in  all  these  three  cases  was  her  maiden  settlement  and  not  a 
residential  settlement).  Now  in  passing  it  may  be  observed 
that  in  more  recent  times  there  would  probably  not  be  held  to 
be  any  compelling  necessity  to  discover  for  the  relieving  parish 
some  other  parish  liable  to  it ;  and  also  that  where  the  husband 
was  an  Englishman  it  did  not  follow  that  the  relieving  parish 
had  no  remedy  under  the  77th  section  of  the  Act  of  1845 
merely  because  that  remedy  was  troublesome.  But  I  will 
assume,  as  the  Court  did,  that  the  husband  had  no  settlement ; 
and  this  is,  past  all  doubt,  the  ground  of  decision  in  the  first 
and  most  referred  to  of  these  three  cases :  Hay  v.  Skene.  (2) 
The  theory  of  Hay  v.  Skene  (2)  was  that  a  wife  does  not  lose 
her  maiden  settlement  unless  she  gets  one  from  her  husband  in 
exchange.  This  is  most  distinctly  laid  down  by  every  one  of 
the  three  judges  who  were  parties  to  the  decision,  and,  indeed, 

(1)  9  D.  811.  (3)  16  D.  926. 

(2)  12  D.  1019.  (4)  1  M.  452. 
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is  repeated  to  elaboration  in  the  leading  opinion.    This,  more-  H.  L.  (Sc.) 

over,  is  stated  as  the  justification  for  distinguishing  the  case  1902 

from  Gray  v.  Foivlie  (1)  :  "  here  the  wife  has  a  direct  interest  in  rutherglex 

the  question  raised  " — that  is  to  say,  in  Gray  v.  Fowlie  (1)  she  CoiScn. 

got,  and  here  she  did  not  get,  a  new  settlement.    Now  it  is  ^ 

observable  that,  in  the  later  development  of  the  doctrine,  this  Parish 

case  of  Hay  v.  SJceiie  (2)  was  appealed  to  as  settling  that  deser- 

tion  was  the  same  as  death.    In  the  reported  judgments  there  ^"'''^  Ko^ertson. 

is  no  direct  expression  of  such  a  theory.    The  view  taken 

was  that  the  woman  had  her  own  settlement  all  along,  until 

she  or  her  husband  got  another,  whereas  in  Gray  v.  Fowlie  (1) 

she  exchanged  her  own  for  her  husband's.    From  the  decision 

in  Hay  v.  Skene  (2)  Lord  Moncreiff  dissented,  on  the  ground 

that  the  proposed  judgment  was  in  conflict  with  the  decision 

of  the  whole  Court  in  Gray  v.  Foiolie  (1),  and  Lord  Moncreiff 

(who  had  been  in  the  minority  in  the  decision  of  Gray  v. 

Fowlie  (1))  says :  "  the  principle  is  that  a  wife  cannot  be 

separated  from  her  husband,  except  by  death,  divorce,  or  other 

legal  process,  and  must  be  considered  as  still  part  of  himself, 

for  whom  no  claim  can  be  made  except  through  him  and 

against  parties  liable  on  his  account.    But  the  plea  of  the 

pursuer  assumes  a  persona  standi  in  the  wife  apart  from  her 

husband,  to  the  effect  of  creating  rights  to  one  third  party 

against  another  without  any  provision  to  that  effect  in  any 

statute.'* 

Gibson  v.  Murray  (3),  the  second  of  the  cases  I  have  named, 
is  distinguished  from  the  present  by  two  vital  differences  :  first, 
it  is  the  case  of  a  husband  having  or  assumed  to  have  no  settle- 
ment ;  and,  second,  it  is  not  a  case  of  desertion  at  all,  but 
of  death,  the  dispute  being  whether,  the  husband  dead,  the 
children  took  their  own  birth  settlement  or  their  mother's 
maiden  settlement.  Its  bearing  is,  therefore,  too  remote  to 
justify  further  comment. 

CarmicJiael  v.  Adamso7i  (4)  has  much  more  importance,  for 
several  reasons.  Here  we  have,  launched  for  the  first  time, 
this  maxim,  that  desertion  is  equivalent  to  death — received  as 

(1)  9  D.  811.  (3)  16  D.  926. 

(2)  12  D.  1019.  (4)  1  M.  452. 
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H.  L.  (Sc.)  it  was  by  Lord  Justice  Clerk  Inglis  with  the  remark  that  he 
1902      could  "  find  for  it  no  reasonable  or  intelligible  ground."  The 
KuTHEEGLEN  qiiestiou  in  the  case  was  whether  an  Englishman,  assumed  to 
CouNcn.  settlement,  having  deserted  his  wife,  the  settlement  of 

^  ^-^^  his  child  was  that  of  its  own  birth  or  its  mother's  birth,  and 
Parish  the  whole  Court  held  that  it  was  the  latter.  The  minority 
Council.  headed  by  Lord  Justice  Clerk  Inglis,  and  included  Lord 

Lord  Robertson,  president  Colousay.  ' 

I  have  grouped  these  three  cases  together  because  they  are 
all  cases  where  the  husband  had  no  Scottish  settlement.  We 
come  next  to  a  case — Masons  v.  Greig  (1) — where  it  was  held 
to  be  doubtful  in  fact  whether  he  had  or  had  not  a  Scottish 
settlement,  and  the  decision  is  to  that  extent  unsatisfactory. 
It  was  a  First  Division  case  in  the  time  of  Lord  Colonsay. 
The  respondents  can  fairly  claim  at  least  two  of  the  judges  as 
acquiescing  in  the  desertion — equal — death  theory,  and  it  is 
ascribed  by  Lord  Ardmillan  to  Hay  v.  Skene.  (2) 

Johnston  v.  Wallace  (3)  is  another  case  of  a  man  without  a 
Scottish  settlement — he  was  an  Irishman  by  birth — deserting 
his  wife.  It  was  decided  on  the  authority  of  Carmichael,  the 
Lord  President  Inglis  remarking  that  he  could  not  say  that  that 
decision  obtained  any  support  from  him,  "but  it  is  now  a 
settled  rule." 

Now,  down  to  this  point  it  cannot  be  said  that  there  was 
any  decision  or  even  dictum  to  the  effect  that  the  same  rule 
would  be  applied  where  the  deserting  husband  had  a  Scottish 
settlement.  But,  curiously  enough,  this  was  said  afterwards, 
obiter  in  Greig  v.  Simpson  (4),  by  Lord  President  Inglis,  who 
had  most  strenuously  resisted  the  rule  which  he  now  yielded 
to,  but  it  was  said  in  a  case  in  which  the  dispute  was  between 
the  birth  settlement  of  the  husband  (of  course,  Scottish)  and 
his  alleged  residential  settlement  (also,  of  course,  Scottish),  said, 
too,  on  the  authority,  of  a  decision — Beattie  v.  Greig  (5) — about 
a  deserting  Englishman. 

Greig  v.  Simpson  (4)  accordingly  seems  a  rather  significant 

(1)  3  M.  707.  (3)  11  M.  699. 

(2)  12  D.  1019.  (4)  3  E.  642. 

(5)  2  K.  923. 
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case.    The  "  rule  "  that  desertion  is  equal  to  death  had  now  H.  L.  (Sc.) 

hardened  into  inflexibility,  and  had  lost  all  relation  to  its  1902 

original  principle.    The  question  to  be  decided  was  whether  euthekglen- 

by  efflux  of  time  (five  years),  during  which  the  man  was  coiScil 

de  facto  absent  from  the  parish  where  he  had  acquired  an    ^,  ^• 

^  .  .  .  Glasgow 

industrial  settlement,  he  had  not  lost  it ;  and  the  decision  was  Parish 

that,  having  deserted  his  wife,  he  must  be  held  to  have  been 

dead  and  therefore  not  absent,  and  not  to  have  lost  the  settle-  ^^o^ertson. 

ment.    The  great  lawyer  who  thus  followed  and  extended 

decisions  from  which  he  had  vigorously  dissented  cannot  but 

have  seen  in  this  application  of  the  rule  a  new  confirmation  of 

his  original  opinion  that  it  had  "  no  reasonable  or  intelligible 

ground." 

This  closes  the  catena  of  cases  on  which  the  respondents 
rely.  Of  them  all  there  is  but  one.  Masons  v.  Greig  (1),  where, 
on  any  possible  view  of  the  facts,  the  deserting  husband  had  a 
Scottish  settlement.  The  most  definite  statement  of  judicial 
opinion  in  favour  of  the  respondents  on  the  case  of  a  deserting 
husband  having  a  Scottish  settlement  occurs,  as  I  have  shewn, 
in  a  case  where  neither  of  the  disputants  represented  either 
the  wife's  maiden  settlement  or  her  residential  settlement,  and 
where,  therefore,  the  vital  element  in  the  present  controversy 
was  wanting. 

In  these  circumstances,  on  a  review  of  the  authorities,  Gi'ay 
v.  Fowlie  (2)  stands  out  as  the  only  decision  directly  deter- 
mining the  present  question,  and  it  is  a  decision  of  the  whole 
Court.  Its  authority  might  be  adequate  for  the  decision  of  the 
present  appeal.  But  some  of  the  more  recent  judgments  on 
which  the  respondents  rely  are  irreconcilable  with  Gray  v. 
Fowlie  (2),  and  the  "rule"  that  "desertion  is  death"  is  in 
direct  conflict  with  the  principle  of  Graij  v.  FoioUe.  (2)  It 
Reems  to  me  to  be  therefore  impossible  to  avoid  deaHng  with 
the  question  on  a  somewhat  broader  ground  than  at  first  sight 
might  seem  adequate  for  the  disposal  of  the  case. 

It  is  not  necessary  to  go  back  to  the  origins  of  the  poor  law, 
but  it  is  as  well  to  remember  that  while,  by  the  old  Scots  Acts, 
birth  and  residence  gave  statutory  right  to  relief  in  the  parishes 
(1)  3  M.  707.  (2)  9  W  Sll. 

3         2  C  2 
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H.  L.  (Sc.)  of  birth  or  residence,  the  two  other  modes  of  acquiring  such 

1902      rights,  namely,  parentage  and  marriage,  are  in  the  words  of  the- 

EuTHERGLEN  Lord  Justicc  Clerk  Inglis  (in  M'Crorie  v,  Coioan  (1)) :  Engrafted 

CoiScn.         statute  law  by  the  necessary  application  to  the  statutory 

^-        system  of  certain  essential  and  inflexible  rules  of  the  common 
Glasgow  .  . 

Pakish  law  in  the  relations  of  husband  and  wife  and  of  parent  and 
Council.  Q^iildi.  We  are  taken,  therefore,  at  once  to  the  common  law  of 
Lord  Robertsouj  j^-^gj^^j^d  and  wifc,  and  the  general  rule  about  such  matters  as 
are  on  hand  is  so  clear,  that  the  only  question  is  whether  some 
exception  arises  where  a  wife  is  deserted.  In  order  to  judge 
of  this  question,  however,  it  is  needful  to  notice  the  ground  of 
the  general  rule.  For  this  purpose  I  am  going  to  refer  to  a 
case,  not  cited  at  the  bar,  but  highly  relevant  to  the  present 
question,  in  which  this  subject  was  considered  by  the  whole 
Court — the  case  of  M'Crorie  v.  Cowan,  (1) 

The  question  before  the  Court  was  whether  the  Scottish 
birth  settlement  of  the  wife  of  an  Irishman,  resident  in 
Scotland,  but  having  no  settlement  in  Scotland,  could  be  made 
liable  for  moneys  expended  on  her  maintenance  in  a  lunatic 
asylum  by  the  parish  from  which  she  had  been  sent  to  the 
asylum  under  the  Lunacy  (Scotland)  Act.  "  To  that  question," 
said  Lord  Justice  Clerk  Inglis,  "  I  am  prepared  to  give  an 
unhesitating  answer  in  the  negative,  on  the  broad  and  simple 
ground  that  a  married  woman  is  in  law  incapable  stante 
matrimonio  to  have  any  settlement  in  her  own  right,  or 
independently  of  her  husband.  If  her  husband  has  a  settle- 
ment, that  also  is  her  settlement.  If  her  husband  has  no 
settlement,  just  as  little  has  she.  She  is,  in  my  opinion,  as 
completely  incapable  of  possessing  a  settlement  in  her  own 
right  during  the  subsistence  of  the  marriage  as  she  is  to  have  a 
separate  domicil  from  her  husband  or  to  enjoy  any  other  per- 
sonal status  or  franchise  in  her  own  right."  I  turn  to  the  joint 
opinion  in  the  same  case  of  the  Lord  President  (Colonsay)  and 
Lords  Ivory,  Curriehill,  Ardmillan,  and  Kinloch,  and  I  find 
this  as  the  ground  of  their  judgment :  "  The  demand  is  resisted 
inter  alia  on  the  general  ground  that  by  her  marriage  with 
Donaldson  her  birth  settlement  was  suspended  or  put  in 
(1)  (1862)  24  D.  723,  730. 
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abeyance,  and  that  it  cannot  revive  so  long  as  the  marriage  H.  L.  (Sc.) 

•subsists  ;  that  being  a  married  v^^oman  she  cannot  have  any  1902 

settlement  of  her  own,  apart  from  her  husband,  or  any  settle-  eithekglen 

ment  that  is  not  his  settlement ;  that  her  fate  in  that  respect  c^^cil 

is  linked  to  his  :  and  that  the  circumstance  which  here  occurs 

,  .       .  Glasgow 

of  her  husband  not  having  a  settlement  m  any  parish  m  Parish 

Scotland  does  not  exclude  the  application  of  the  general  rule. 

We  are  of  opinion  that,  in  reference  to  the  present  case,  this 

-defence  is  well  founded,  that  it  is  sufficient  for  the  decision  of 

the  settlement,  and  that  the  parish  of  Monkton  (the  wife's 

maiden  settlement)  ought  to  be  assoilzied." 

I  cite  these  considered  utterances  of  eminent  judges  as 
<3nunciations  of  the  general  law  and  its  grounds ;  and  the 
grounds  are  of  high  and  peremptory  principle.  But  occurring, 
as  this  case  did,  after  Hay  v.  Skene  (1),  it  is  evident  that 
M'Crorie  was  sent  by  Lord  Justice  Clerk  Inglis  to  the  whole 
Court  because  of  Hay  v.  Skene  (1),  and|  in  M*Crorie  the  Lord 
Justice  Clerk  Inglis  declared  himself  "  unable  to  reconcile  the 
judgment  now  to  be  pronounced  with  the  decision  in  the  case 
of  Hay  V.  Skene  (1),  or  to  save  the  authority  of  that  case  in 
pronouncing  this  judgment."  His  Lordship  examined  the 
grounds  of  decision  in  Hay  v.  Skene  (1)  and  pronounced  them 
unsound  :  the  loss  of  the  maiden  settlement  does  not  depend 
on  the  acquisition  of  another  settlement  but  on  the  complete 
merging  of  the  person  of  the  wife  in  that  of  the  husband  by 
force  of  the  marriage." 

As  I  am  referring  to  M'Croi'ie's  Case  (2)  I  may  explain  that, 
as  it  was  not  a  case  of  desertion,  its  bearing  on  the  series  of 
cases  now  before  the  House  is  through  the  principles  which 
it  laid  down.  But,  historically,  it  is  quite  clear  that  it  w^ent 
to  the  whole  Court  because  of  that  relation  to  Hay  v.  Ske)ic  (1) ; 
and  again,  that  Carinichael  v.  Adamson  (3),  which  occurred 
the  following  year,  and  which,  as  already  seen,  was  a  case  of 
desertion,  went  to  the  whole  Court  because  the  Lord  Justice 
Clerk  IngHs  again  saw  that,  after  the  decision  on  M'Crorie, 
the  rule  of  Hay  v.  Skene  (1)  could  only  be  reappHcd,  if  reapplied 

(1)  12  D.  1019.  (2)  24  D.  723,  T^Q. 

(3)  1  M.  452. 
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H.  L.  (So.)  at  all,  by  the  whole  Court.    After  Carmichael  the  Lord  Justice 
1902      Clerk  Inglis  seems  to  have  seen  that  nothing  more  could  be 
EuTHEKGLEN  douc  in  the  Court  of  Session,  and  he  gave  (in  Greig  v. 

Simpson  (1))  free  play,  or  perhaps  more  than  free  play,  to 


Parish 
Council 

^.        the  rule 

Glasgow 


Council. 

LordiRobertson, 


Pakish  The  general  principle,  then,  being  that  the  wife  is  disabled 
by  marriage  from  having  a  settlement  of  her  own,  how  does 
the  fact  of  desertion  effect  a  change  ?  I  have  already  referred 
to  the  judgment  of  Lord  Justice  Clerk  Hope  as  containing  an 
admirable  discussion  of  this  question,  and  I  repeat  that  th& 
common  law  in  the  case  of  separation  goes  no  further  towards 
enlarging  the  capacities  of  the  wife  than  is  required  by  the 
necessities  of  her  efforts  at  self-maintenance.  But  all  these- 
legal  facilities  lead  no  distance  towards  changing  her  settle- 
ment, and  the  only  reason  suggested  for  that  result,  namely^ 
the  justice  of  making  the  community  which — conjecturally — 
has  profited  by  her  residence  bear  the  burden  of  maintaining 
her  is  founded  on  totally  different  considerations,  not  relating 
to  the  interests  of  the  wife  at  all,  but  to  the  equities  of  parishes ► 
But,  further,  what  is  now  asked  is  that  we  should  hold  that 
the  fact  of  desertion  operates  as  a  release  of  the  liability  of  the 
wrong-doer's  parish  and  deprives  the  wife  of  her  claim  against 
that  parish.  I  cannot  say  that  I  think  this  a  very  rational 
proposal,  but  it  is  at  least  plain  that  it  bears  no  relation  to  the 
aid  given  by  the  law  to  separated  wives,  and  can  claim  no 
support  from  that  chapter  of  law.  I  may  add  that  the  inap- 
plicability to  the  present  question  of  the  common  law  appealed 
to  is  further  illustrated  by  the  fact  that  that  law  so  invoked 
is  at  once  too  wide  and  too  narrow  for  the  present  case. 
In  some  of  the  aids  given  to  separate  wives  the  law  takes  no 
account  of  the  reason  of  separation,  while  in  others  the 
husband  must  be  abroad  in  order  to  give  rise  to  them. 

My  Lords,  it  seenas  to  me  that  the  true  principle  to  be 
applied  in  all  these  cases  is  that  laid  down  by  the  Lord  Justice 
Clerk  Inglis  in  M*Crorie's  Case  (2) ;  that  it  is  of  universal 
application,  and  that  adherence  to  this  principle  is  the  only 
solution  of  the  numberless  complications  which  otherwise 
(1)  3  E.  642.  (2)  21  D.  723,  730. 
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arise.   The  same  rule  which  was  laid  down  by  your  Lordships'  H.  L.  (Sc.) 
House  in  Adamson  v.  Barbour  (1)  in  the  case  of  children  1902 
applies  to  the .  wife.     The  wife  is  a  part  of  the  husband's  kutherglen 
family.    The  fact  of  the  husband's  desertion  cannot  avail  to  oo1Sc?l 
alter  his  own  parish's  liability  for  wife  any  more  than  for  q^^^^q^ 
children.    But  the  existence  of  children  in  the  present  case  Parish 

affords  another  test  of  the  question.     One  of  the  children,   

Catherine,  was  living  with  her  mother  in  the  appellant's  parish.  ^^^^  Robertsoiu 
In  which  parish  is  Catherine's  settlement — in  her  father's  or 
her  mother's  ?  This  challenge  was  not  met  by  the  respond- 
ents, and  their  difficulty  in  answering  it  is  increased  by  the 
fact  that  there  are  other  four  children  who  have  not  been  living 
with  their  mother.  Where  is  their  settlement?  The  only 
way  in  which  these  questions  can  be  answered  rationally  and 
in  accordance  with  Adamson  v.  Barbour  (1)  is  by  keeping  the 
whole  family  to  the  settlement  of  its  head. 

I  regret  that  it  should  be  necessary  to  pronounce  a  judgment 
which  may  disturb  a  certain  amount  of  practice,  and  I  entirely 
share  the  reluctance  of  the  learned  judges  to  unsettle  poor  law 
decisions.  But  what  has  already  occurred  has  shewn  how  an 
erroneous  maxim  once  asserted  is  drawn  into  analogies  and 
deductions  alien  even  to  its  original  conception.  The  only 
safeguard  against  such  consequences  is  adherence  to  clear  and 
dominant  principles,  and  I  have  the  satisfaction  of  knowing 
that  the  motion  which  I  support  does  no  more  than  re-estab- 
lish the  doctrine  of  the  earliest  and  most  authoritative  Scottish 
case  upon  the  subject. 

LoED  LiNDLEY.  My  Lords,  Gray  v.  Foiclie  (2),  decided  in 
1847  by  the  Court  of  Session,  is  a  clear  and  unmistakable 
decision  that  by  the  law  of  Scotland  a  deserted  wife  cannot, 
while  her  husband  is  alive,  acquire  by  residence  an  independent 
settlement  of  her  own.  The  law  of  England  is  clearly  the  same  : 
see  Burn's  Justice  of  the  Peace,  title  Poor,"  chap.  xix.  s.  3, 
vol.  iv.  p.  322  (ed.  1869).  As  in  England,  so  in  Scotland  the 
husband's  settlement,  if  he  has  one,  is  his  wife's.  Gray  v. 
Fowlie  (2)  is  undistinguishable  from  the  case  now  under  appeal, 
(1)  1  Macq.  376.  (2)  9  D.  811. 
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I>ord  Liadlcj-. 


and,  unless  your  Lordships  are  prepared  to  overrule  Gray  v. 
Fowlie  (1),  this  appeal  must  be  allowed. 

The  whole  difficulty  in  the  case  arises-  from  the  fact  that 
there  are  several  Scottish  decisions  since  Gray  v.  Fowlie  (1) 
which  have  more  or  less  departed  from  the  principle  on  which 
it  is  founded.  Lord  Kobertson,  whose  judgment  I  have  read, 
has  traced  the  origin  and  progress  of  the  departure  from  that 
principle,  and  I  can  add  nothing  to  what  he  has  said. 

In  my  opinion  the  judgment  of  Lord  Young  was  right,  and 
this  appeal  ought  to  be  allowed. 


Ordered  that  the  interlocutors  appealed  from  he 
reversed,  and  that  the  respondents  do  pay  to 
the  appellants  the  costs  both  here  and  in  the 
Courts  below. 


Lords'  Journals,  May  15,  1902. 


Agents  for  appellants :  Burchells  d  Co.,  for  H.  B.  d  F.  J, 
Dewar,  W.S.,  Edinburgh,  and  Montgomerie  d  Flemings, 
Glasgow, 

Agents  for  respondents :  Grahames,  Cwrey  d  Spens,  for 
Charles  George,  S.S.C.,  Edinburgh,  and  B.  P.  Lamond  d 
Turner,  Glasgow. 

(1)  9  D.  811. 
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EASTEKN    AND    SOUTH  AFKICAN 
TELEGEAPH  COMPANY,  LIMITED 


Plaintiffs  ; 


J.  c* 


1902 


AND 


Feh.  26,  27, 

28; 
April  IS. 


€APE  TOWN  TEAM  WAYS  COMPANIES 
LIMITED      .    .    .    .    .    .    .    .  . 


Defendants. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OP  THE  CAPE  OF 


law  of  Cape  of  Good  Hope— Act  22  of  1895,  s.  Ar—Act  29  of  1896,  s.  4— 
Construction — Electric  Leah — Escape  of  Electric  Current — Disturhance  to 
Sulmarine  Cable. 

The  principle  ot  Bylands  v.  Fletcher,  (1868)  L.  R.  3  H.  L.  330,  is  not 
inconsistent  with  the  Roman  law.  It  imposes  a  liability  on  a  proprietor 
which  is  measured  by  the  non-natural  user  of  his  own  property,  not  by 
that  of  his  neighbour.  It  applies  to  a  proprietor  who  stores  electricity  on 
his  land  if  it  escapes  therefrom  and  injures  a  person  or  the  ordinary  use 
of  property.  It  does  not  apply  to  the  case  of  injury  done  to  a  peculiar 
trade  apparatus  unnecessarily  so  constructed  as  to  be  affected  by  minute 
currents  of  the  escaping  force. 

In  an  action  for  damages  by  the  appellant  company  for  disturbances  in 
the  working  of  their  submarine  cable  caused  by  an  escaj)e  of  electricity 
stored  by  the  respondents  for  the  due  working  of  their  tramway  system  : — 

Held,  in  regard  to  that  section  of  the  tramway  which  had  not  been 
constructed  under  statutory  authority,  JRylands  v.  Fletcher  did  not  apply, 
because  the  disturbances  only  resulted  when  the  cable  was  constructed 
without  certain  precautions,  which  the  evidence  shewed  had  subsequently 
secured  its  immunity  : 

Held,  in  regard  to  those  sections  of  the  tramway  which  had  been 
constructed  under  statutes  (Act  22  of  1895  and  Act  29  of  189G),  that  the 
escape  of  electricity,  being  a  natural  incident  of  the  operations  legalised 
thereby,  and  not  resulting  from  a  leak  within  the  meaning  of  the  statutory 
undertaking  or  condition,  did  not  impose  liability  on  the  respondents. 

Appeal  from  a  decree  of  the  Supreme  Court  (March  13, 
1900)  dismissing  the  appellants'  action  with  costs. 

This  action  was  brought  by  the  appellants,  who  maintain 
and  work  a  submarine  cable  landing  in  Cape  Town,  against  the 

*  Present :  Loiu)  MACNAuiiTifiN,  Lord  Shano,  Loud  Davey,  Loud  Rouert- 
80N,  and  Lord  Lindley. 


GOOD  HOPE. 
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J.O.      respondents,  who  maintain  and  work  a  system  of  electric 
1902      tramways  in  Cape  Town  and  its  suburbs,  for  damages  for 
Easteknand  disturbance  of  the  appellants'  cable  messages  caused  by  the 
Afmcan    working  of  the  respondents'  tramways,  and  for  an  injunction  to 
^Span?  ^^strain  the  respondents  from  working  their  tramways  in  such 

V.  a  manner  as  to  interfere  with  the  appellants'  cable  messages. 
Tk^ways  The  appellants  are  incorporated  under  the  English  Com- 
CoMPANiEs.  panies  XctSy  and  carry  on  the  business  of  transmitting  telegraphic 
messages  by  submarine  cable  between  Cape  Town  and  Europe. 
One  of  the  appellant  company's  cables  (known  as  the  Western 
Cable)  after  leaving  Loanda,  on  the  West  Coast  of  Africa,  and 
after  passing  through  the  waters  of  Table  Bay,  reaches  a  cable 
hut  on  the  shore  near  the  Central  Jetty,  Cape  Town,  whence 
communication  is  established  by  land  wires  with  an  office  in 
the  Standard  Bank  Building,  Cape  Town,  where  the  messages 
are  received  and  recorded,  and  whence  they  are  also  despatched. 

The  respondents,  the  Metropolitan  Tramway  Company, 
Limited,  the  Southern  Suburbs  of  Cape  Town  Tramway  Com- 
pany, Limited,  and  the  City  Tramway  Company,  Limited, 
are  three  limited  liability  companies  incorporated  respectively 
under  Acts  Nos.  22  of  1895,  29  of  1896,  and  24  of  1881,  and 
carrying  on  the  business  conjointly  under  the  style  of  the  Cape 
Town  Tramways  Company,  Limited,  of  the  construction, 
equipment,  and  working  of  tramways  in  Cape  Town  and  its 
suburbs. 

The  short  piece  of  tramway  line  between  the  toll-bar  and 
Mowbray  Cemetery  was  constructed  and  maintained  without 
express  statutory  authority,  but  with  the  consent  of  the 
authority  in  whom  the  roads  are  vested. 

Since  August,  1896,  the  respondents  employed  electricity 
as  a  motive  power  for  propelling  their  tramcars,  and  for  the 
purpose  of  obtaining  the  necessary  electrical  power  the  respond- 
ents jointly  erected  a  generating  station  situated  within  the 
municipality  of  Cape  Town.  The  electric  current  is  conveyed 
from  the  generating  station  by  means  of  overhead  insulated 
wires  running  parallel  to  the  tram-lines  ;  each  tramcar  carries 
an  arm  or  trolley,  the  end  of  which  slides  along  the  overhead 
wires  and  forms  electrical  connection  therewith :  the  electric 
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current  passes  from  the  overhead  wires  through  the  arm  and      J.  C. 

through  the  electric  motor  carried  by  the  car  and  returns  to  1902 

the  generating  station  partly  through  the  tram-rails  and  partly  eastern  and 

through  the  earth,  the  rails  not  being  insulated  from  the  afScan 

earth.  The  respondents  obtained  the  consent  of  the  divisional  Telegraph 

^    .  Company 

council  as  well  as  that  of  the  municipalities  m  their  several  v. 

districts  to  the  aforesaid  use  of  the  tram-rails  for  the  return  tramways 
current  on  all  sections  of  their  lines.  Companies. 

The  appellants'  cable  is  made  up  of  an  inner  core  of  copper 
surrounded  by  an  insulating  substance  such  a&  gutta-percha, 
which  is  surrounded  and  protected  by  a  sheathing  of  uninsulated 
iron  wires.  In  transmitting  a  message  by  cable  a  series  of 
very  small  electric  currents  of  short  duration  are  sent  along  the 
copper  core  of  the  cable  from  the  distant  transmitting  station 
to  the  receiving  station  in  Cape  Town,  where  they  cause  by 
induction  other  currents  to  pass  through  recording  instruments 
and  return  to  the  transmitting  station  partly  through  the  iron 
sheathing  of  the  cable  and  partly  through  the  earth  or  sea. 

From  the  laying  of  this  cable  in  1889  till  1896,  when  the 
respondents'  tramway  system  was  opened,  no  difficulty  was 
experienced  in  its  working.  As  soon  as  this  system  came 
into  force,  disturbances  to  the  signals  received  from  the  cable 
occurred,  and  were  of  so  serious  a  character  as  to  render  the 
working  of  the  cable  impossible  whilst  the  tramcars  were 
running.  The  starting,  stopping,  and  alteration  of  speed  of 
each  car  was  attended  by  the  production  of  a  false  signal  upon 
the  receiving  instruments  at  Cape  Town.  The  disturbances 
were  said  to  have  increased  with  every  increase  in  the  length 
of  line  opened. 

The  appellants  contended  that  the  damage  of  which  they 
complained  was  covered  by  s.  4  of  Act  22  of  1895,  and  s.  4  of 
Act  29  of  1896,  under  which  Acts  the  respondents  work  their 
tramway  system  of  electricity.  Sect.  4,  sub-s.  (d),  states  that 
"  The  company  specially  undertakes  that,  in  the  event  of  any 
electric  leak  taking  place,  and  any  damage  thereby  being  caused 
at  any  time  by  electrolysis  or  otherwise,  it  will  reimburse  and 
make  good  to  the  council  or  other  body  or  person  all  costs, 
damages,  and  expenses  to  which  the  council  or  other  body  or 
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J.  C.      person  may  be  put  by  reason  thereof ;  and  provided  further 
1902      that  nothing  in  this  Act  contained  shall  entitle  the  company  to 
Eastern  and       the  rails  of  any  of  the  said  lines  of  tramway  as  a  part  of  its 
i^MCAN    system  of  conductors  for  the  return  electrical  current  without 

Telegraph  the  consent  of  the  council  first  had  and  obtained."  The 

Company 

V.  correspondmg  sections  of  the  other  Acts,  under  which  the 

i^AMWAYs^  tramways  were  constructed,  do  not  materially  differ  from  the 

Companies.   ^^^^^  section. 

The  respondents  contended  that  the  escape  of  electricity 
from  the  tram^rails  to  the  earth  and  thence  into  the  appellants' 
cable  did  not  constitute  a  "leak"  within  the  meaning  of  the 
Act.  The  respondents  further  contended  that  the  words  of 
the  Act  giving  a  remedy  for  damage  "  caused  at  any  time  by 
electrolysis  or  otherwise"  did  not  cover  the  sort  of  damage 
caused  to  the  appellants.  The  respondents  contended  that 
the  words  "  or  otherwise "  only  included  things  ejusdem 
generis  with  electrolysis. 

To  this  the  appellants  answered  that  the  word  "leak," 
whether  as  ordinarily  used  by  electricians  and  others  or  as 
used  in  this  Act,  meant  an  escape  of  electricity  from  the 
conductor  provided  to  carry  the  electricity,  and  that  in  this 
case  such  electricity  escaping  from  the  rails  which  were 
intended  to  carry  the  current,  and  finding  its  way  into  the 
appellants'  cable,  whichlwas  not  intended  to  carry  such  current, 
was  a  leak  within  the  meaning  of  the  section.  They  further 
contended  that  the  words  "  or  otherwise "  as  used  in  this 
section  were  intended  to  be  comprehensive,  and  not  intended 
to  be  cut  down  to  the  narrow  meaning  contended  for  by  the 
respondents. 

Further,  as  regards  the  portion  of  the  respondents'  trams 
from  the  toll-bar  to  Mowbray  Hill,  which  portion  was  not  laid 
or  worked  by  the  respondents  under  any  statutory  authority, 
the  appellants  contended,  upon  the  principle  established  in 
Bylands  v.  Fletcher  (1),  that  the  respondents  in  bringing 
electricity  upon  their  tram-rails  and  causing  damage  by 
allowing  it  to  escape  into  the  appellants'  cable  were  liable. 
The  Supreme  Court  (2)  held  that  "  leak  "  in  the  Act  did  not 
(1)  L.  E.  3  H.  L.  330.  (2)  See  17  Sup.  Ct.  Eep.  95. 
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comprise  the  escape  of  current  from  the  rails  ;  that  the  words      J.  C. 
*'or  otherwise  "  only  included  material  physical  damage  ;  that  1902 
the  damage  done  to  the   appellants  was  too  remotely  the  eastern  ani> 
consequence  of  the  respondents'  acts,  and  that  the  respondents 


South 
Afeican 

were  not  guilty  of  the  "  culpa  "  which  the  Eoman-Dutch  law  Telegraph 
°  ^  Company 

V. 

Cape  Town 
Tramways 
Companies. 


requires  the  plaintiffs  to  prove. 

Bousfield,  K.C.,  A.  J,  Walter ,  and  Sinclair y  for  the  appel- 
lants, contended  that,  as  regards  the  tramway  systems  operated 
by  the  respondents  under  statutory  authority,  the  damage 
sustained  by  the  appellants  was  within  s.  4  of  Act  22  of  1895 
and  of  s.  4  of  Act  29  of  1896,  since  the  escape  of  electricity 
which  caused  the  damage,  passing  as  it  did  from  the  tram-rails- 
into  the  appellants'  cable,  was  a  leak  within  the  meaning  of  the 
said  Acts.  What  happened  was  shortly  this.  The  electric 
current  which  passed  through  the  motor  of  a  tramcar  ought  to- 
return,  if  the  system  was  properly  constructed,  all  of  it,  or 
practically  all  of  it,  by  way  of  the  tram-rails  to  the  central 
station.  Instead  of  that,  a  larger  proportion  of  it,  even 
amounting  to  about  30  per  cent,  in  some  cases,  left  the  rails- 
and  returned  by  way  of  the  earth  and  sea.  The  result  was> 
that  a  large  portion  of  such  current  made  its  way  into  the 
sheathing  of  the  cable  in  Table  Bay,  and  so  found  its  way 
back  to  the  station.  But  the  starting  and  stopping  of  the 
tramcars  caused  sudden  variations  in  the  total  current.  The 
result  of  this  was  that  similar  variations  took  place  in  the 
current  passing  through  the  sheathing  of  the  cable.  These 
variations  in  their  turn  induced  other  variable  currents  in  the 
conductor  of  the  cable  which,  by  disturbing  the  proper  signal- 
ling currents  which  passed  through  the  conductor,  caused  the 
signals  received  to  be  confused  and  unreadable.  All  this  was 
the  necessary  and  direct,  and  not  the  remote,  consequence  of 
the  escape  of  electricity  from  the  respondents'  tramway  system, 
which  escape  was  a  leak  within  the  meaning  of  the  sections. 
The  common  law  appHes  to  part  of  the  tramway,  and  aids  in 
the  construction  of  the  statutes.  It  rests  on  Iif/lands  v. 
Fletcher  (1),  affirming  the  judgment  of  Blackburn  J.  in  L.  E. 
(1)  L.  1^.  3  H.  L.  330. 


386 


HOUSE  OF  LOEDS 


[1902] 


J.  0.      1  Ex.  265,  279  ;  National  Telephone  Co,  v.  Baher  (1) ;  Beed  v. 
1902      T)e  Beers  Consolidated  Mines.  (2)    Within  the  principle  of  those 
Easteen  and  cases,  there  is  no  distinction  between  electric  power  and  any 
A^Fm™N    other  escaping  force. 

Telegraph     Then,  as  regards  the  construction  of  the  statutes,  it  is  con- 

OOMPANY  ° 

V.       tended  that  they  are  declaratory  of  the  common  law.  Large 
Tbamways^  powers  are  given  to  the  defendants  on  condition  of  liability. 
Companies.  •£  gie^tric  force  escapes  from  the  rails.    As  for  the  words 
*  electrolysis  or  otherwise  "  the  largest  construction  must  be 
given,  for  it  is  known  that  electrolysis  is  sui  generis,  and 
if  "otherwise,"  is  strictly  construed  as  ejusdem  generis  it  has 
no  meaning.    It  must  include  electric  force  of  every  kind. 
Keference  was  made  to  ss.  18,  19,  and  20  of  the  Patent  Act 
(1883),  as  construed  in  Lang  v.  Whitecross  Wire  and  Iron 
Co.  (3) ;  Bichmond  Hill  Steamship  Co.  v.  Trinity  House  (4)  ; 
Anderson  v.  A7iderson  (5) ;  Skinner  v.  Shew  d  Co.  (6) 

As  regards  the  Eoman-Dutch  law,  that  adopts  the  principle 
laid  down  in  Bylands  v.  Fletcher  (7)  :  see  that  case  cited  in 
Victoria  Diamond  Co.  v.  De  Beers  Diamond  Co.  (8),  and  see 
VanLeeuwen  (ed.  1820)  dealing  with  Grotius,  p.  493,  c.  39,  s.  1, 
and  p.  494,  c.  39,  s.  6 ;  Kotze's  Translation  of  Van  Leeuwen, 
note  to  bk.  4,  c.  39,  s.  6 ;  Hunter's  Koman  Law,  p.  254. 

Cohe7iy  K.C.,  Fletcher  Moulton,  K.C.y  and  T.  C.  Graham y 
for  the  respondents,  contended  that  the  disturbances  caused  to 
the  appellants'  cable  were  not  caused  by  an  electric  leak  within 
the  meaning  of  the  sections  referred  to.  It  was  admitted  that 
the  whole  of  the  tram-lines  in  question  were  constructed  and 
worked  as  constructed  with  the  consent  of  the  council  or 
authority  having  control  over  the  roads.  Accordingly,  the 
respondents  are  protected  in  the  working  of  their  tramways  by 
those  Acts.  Even  if  the  escape  of  electricity  had  been  through 
a  leak  within  the  meaning  of  those  sections,  the  damage  of 
which  the  appellants  complained  was  not  caused  by  electrolysis 
or  otherwise  within  the  meaning  of  those  sections.  The 

(1)  [1893]  2  Ch.  186.  (5)  [1895]  1  Q.  B.  749. 

(2)  (1892)  9  Sup.  Ct.  Eep.  333.  (6)  10  Eep.  Pat.  Gas.  5 ;  S.C.  [1893] 

(3)  7  Kep.  Pat.  Gas.  389,  392.  1  Gh.  413. 

(4)  [1896]  2  Q.  B.  134.  (7)  L.  K.  3  H.  L.  330. 

(8)  1  Sup.  Gt.  A.  C.  300. 
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evidence  shewed  that  long  before  the  disturbances  complained  J.C. 

of  there  was  a  complete  and  well-known  and  very  inexpensive  1902 

remedy  for  them,  which  the  appellants  might  have  applied  at  eastern  and 

once.    That  remedy  consisted  as  follows :  to  lay  a  twin-core  afScan 

shore-end  cable  from  the  shore  out  to  sea,  and  to  connect  the  Telegeaph 

Company 

two  conductors  of  this  twin-core  cable  to  the  core  and  to  the  v. 
sheathing  of  the  main  cable  respectively  at  a  point  outside  the  tramways 
area  of  the  disturbance  in  a  particular  manner  as  described  by 
the  witnesses.  Instead  of  adopting  that  course,  the  appellants 
performed  many  expensive  experiments,  some  of  which  were 
total  failures,  and  others  only  partially  successful,  and  then 
sought  to  charge  those  experiments  against  the  respondents  as 
well  as  damages  for  loss  of  business  due  to  the  disturbances. 
The  Supreme  Court  was  right  in  holding  that  the  respondents 
had  not  infringed  any  legal  right  of  the  appellants  as  known 
to  the  law  of  the  Colony.  The  damages  which  they  have 
sustained  were  the  consequence  of  their  own  acts  or  default, 
and  were  not  caused  by  any  interference  on  the  part  of  the 
respondents  with  their  rights. 

Under  Eoman-Dutch  law  the  principle  of  By  lands  v. 
Fletcher  (1)  does  not  apply  to  a  case  of  this  sort.  There  was 
not  such  a  degree  of  culpa  on  the  part  of  the  defendants  as  to 
render  them  liable  under  that  law.  The  damages  resulting 
from  the  defendants'  operations  were  too  remote.  It  was 
indirect  damage  caused  by  the  subtle  escape  of  electric  current 
into  the  earth  with  no  other  tangible  effect  than  the  disturb- 
ance of  an  extremely  delicate  telegraphic  apparatus.  Neither 
under  Koman-Dutch  law  nor  under  the  common  law  of  Eng- 
land had  the  appellants  a  legal  right  to  have  their  apparatus 
guaranteed  at  the  respondents'  expense  from  the  slightest  dis- 
turbance, more  especially  when  the  appellants  could  by  taking 
reasonable  precautions  have  protected  themselves.  Reference 
was  made  to  Bohinson  v.  Kilvert  (2)  and  to  Cumberland  'Tele- 
phone Co.  V.  United  Electric  By.  Co.  (3)  The  appellants  cannot 
increase  their  common  law  rights  by  availing  themselves  of  the 
increased  delicacy  of  the  instruments  at  their  disposal,  or  by 

(1)  L.  R.  3  H.  L.  330.  (2)  (1889)  41  Cb.  1).  88. 

(3)  (1890)  42  Fed.  Rep.  273,  284. 
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J.  0.      applying  their  property  to  special  uses.   If  the  respondents  were 
1902       shewn  to  be  guilty  of  negligence,  that  would  impose  liability ; 
Eastern  and  if  the  appellants  were  injured  in  the  ordinary  enjoyment  of 
Afmcan  property,  they  would  be  entitled  to  protection ;  but  they 

Telegraph  cannot  by  reason  of  the  peculiarity  or  delicacy  of  their  trade 
V.        apparatus  claim  an  extension  of  the  principle  of  Bylands  v. 
TrTmwats  Fletcher  (1),  seek  a  higher  degree  of  protection  than  belongs  to 
Companies,  ordinary  owners,  or  gain  a  more  extensive  right  to  limit  those 
operations  of  their  neighbours  which  may  be  carried  on  without 
liability  for  all  consequences  which  may  ensue. 

Then  as  to  statutory  liability,  the  true  construction  is  that 
there  must  be  an  electric  leak,  and  damage  caused  thereby,  by 
electrolysis  or  otherwise.  The  word  "leak"  has  not  a  tech- 
nical meaning,  but  is  used  in  a  popular  sense.  A  hole  in  the 
gutta-percha  round  the  cable  would  be  a  leak.  It  does  not 
include  the  unavoidable  escape  of  current  from  the  rails.  It 
implies  something  abnormal,  something  which  can  be  remedied 
— not  something  which  is  inevitable  and  cannot  be  stopped.  As 
for  electrolysis  or  otherwise,  it  was  contended  that  the  doctrine 
ejusdem  generis  applied.  The  real  meaning  of  the  condition  is 
that  statutory  powers  would  not  protect  the  respondents  in  any 
act  of  theirs  which  amounted  to  a  nuisance  at  common  law. 
There  is  no  suggestion  in  this  case  of  a  breach  of  condition ; 
and  if  there  had  been,  it  does  not  follow  that  a  breach  of 
condition  necessarily  affects  the  rights  of  the  parties. 
Bousfield,  K.C.y  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Apriii^-  LoED  KoBEETSON.  The  question  raised  by  this  appeal  is 
whether  the  respondents  are  liable  in  damages  for  certain  dis- 
turbances in  the  working  of  the  appellants'  submarine  telegraph 
cable  at  Cape  Town.  That  such  disturbances  did  take  place, 
that  they  were  caused  by  electricity  which  had  been  stored  by 
the  respondents  and  used  in  propelling  their  tramcars  in  Cape 
Town  and  its  suburbs,  but  from  time  to  time  had  left  the 
tramway  system  and  found  its  way  to  the  appellants'  cable  in 


(1)  L.  E.  3  H.  L.  330. 
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the  sea  near  Cape  Town,  and  that  pecuniary  losses  resulted,  J.c. 

are  matters  beyond  dispute.  1902 

In  order  to  the  adequate  understanding  of  the  question  thus  eastern  an» 

raised,  it  is  not  necessary  to  enter  into  minute  or  highly  tech-  J^p^JcIn 

nical  descriptions.    It  may  conduce  to  clearness  in  the  discus-  Telegraph 

.  .  1       •  •  Company 

sion  of  the  legal  questions  which  result  if,  leaving  over  m  the  v. 

meantime  the  mode  in  which  the  electricity  left  the  respondents'  TluMWAYf 
system,  it  be  in  the  first  place  stated  how  the  electricity  injured  Companies'. 
the  appellants.  At  some  point  then  in  Table  Bay  this  electri- 
city, having  escaped  and  being  at  large,  was  attracted  by  the 
appellants'  cable,  entered  the  sheathing  of  the  cable,  and  by 
the  sheathing,  as  a  conductor,  found  its  way  back  to  the  tram- 
way central  station  whence  it  had  started,  and  thus  completed 
its  circuit.  "While  travelling  along  the  sheathing  of  the  appel- 
lants' cable,  the  current  varied  very  frequently  and  at  irregular 
intervals,  in  accordance  with  the  starting  and  stopping  of  the 
tramway  cars.  It  was  this  irregularity  and  jerking  which  did 
the  mischief ;  and  but  for  this  the  current  might  have  used  the 
sheathing  as  a  conductor  without  any  injury.  As  things  were, 
the  current  in  the  sheathing  induced  similar  irregular  currents 
in  the  conducting  wire  of  the  cable,  with  the  result  that  the 
signals  were  interfered  with,  and  as  recorded  were  confused  and 
unreadable.  None  of  the  apparatus  was  damaged ;  but  the 
working  of  the  apparatus  was  so  interfered  with  as  to  take 
away  its  utihty  for  the  time  of  the  interruption. 

In  order  to  complete  the  description  of  the  nature  of  the 
injury,  it  is  necessary  to  add  that  the  difficulty  has  now  been 
completely  got  over  by  laying  what  is  called  a  twin-core  cable 
for  several  miles  out,  the  two  wires  rectifying  one  another's 
action.  Now  that  this  has  been  done,  the  electricity  from  the 
tramways  can  pass  along  the  sheathing  without  any  harm 
being  done.  The  cost  of  this  remedial  measure  forms  a  large 
part  of  the  claim  in  the  suit,  much  of  the  rest  representing 
experimental  and  tentative  measures.  Into  this,  however,  it 
is  unnecessary  further  to  enter,  as  the  quantum  of  damage  is 
not  raised  in  this  appeal,  but  only  the  question  of  liability. 

Turning  now  to  the  mode  of  escape  of  the  electricity  from 
the  tramways,  there  is  again  no  controversy ;  and  for  present 

A.  C.  li)02.  3         2  D 
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J.  C.      purposes  a  succinct  statement  is  sufficient.    The  respondents' 
1902      tramway  runs  along  the  shore  of  the  sea,  and  their  tramcars 
Eastern  and  are  run  by  the  tolerably  familiar  system  of  overhead  trolly. 
iSicAN  ^^^^      necessary  to  take  note  of  is  that  the  electricity 

Telegraph  which  is  used  is  generated  at  a  power-station  erected  by  the 
'v.        respondents  for  that  purpose,  and  that  the  conductor  which  is 
Tramways  provided  for  the  return  of  the  current,  after  driving  the  tram- 
CoMPANiEs.  QQ^j-Q^  consists  of  the  tramway  rails.    Now,  when  uninsulated 
(and  safety  requires  that  this  should  be  their  condition)  the 
rails  are  so  far  from  being  (even  comparatively  speaking)  a 
perfect  conductor  that  necessarily,  and  as  matter  of  course, 
a  considerable  proportion  of  the  electricity,  instead  of  going 
directly  back  to  the  station,  leaves  the  rails  ;  and  some  portion 
of  the  escaped  current  it  was  which  reached  the  appellants' 
cable. 

Upon  these  facts  the  appellants'  main  contention  is  that,  on 
the  principle  of  Bylands  v.  Fletcher  (1),  the  respondents  are 
liable  for  the  interruption  of  the  appellants'  business,  and  must 
recoup  them  for  the  protective  measures  necessarily  taken  to 
prevent  a  recurrence  of  such  interruption.  To  this  the  respond- 
ents have  a  twofold  answer  :  (1.)  they  say  that  they  are  protected 
as  regards  all  but  a  small  portion  of  their  tramway  system  by 
certain  provisions  which  occur  in  each  of  the  series  of  Colonial 
statutes  incorporating  their  constituent  companies  ;  and,  (2.)  as 
regards  the  part  of  their  line  not  so  protected  by  statute,  they 
maintain  that  Bylands  v.  Fletcher  (1)  does  not  apply  to  the 
facts.  Two  other  contentions  have  been  advanced  on  the  latter 
branch  of  the  case  (the  first  of  which  received  more  countenance 
in  the  Supreme  Court  than  support  at  their  Lordships'  bar), 
namely:  (1.)  that  the  law  of  Bylands  v.  Fletcher  (1)  has  no 
place  in  the  Eoman-Dutch  law,  and  (2.)  that  it  was  not  estab- 
lished that  any  escape  of  electricity  injurious  to  the  appellants 
took  place  from  that  section  of  the  tramway  to  which  none  of 
the  statutes  apply. 

Before  proceeding  to  discuss  the  interesting  and  important 
questions  thus  raised,  a  few  facts  and  dates  may  conveniently 
be  noted.  The  appellants'  cable  had  been  in  operation  for 
(1)  L.  R.  3  H.  L.  330. 
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years  before  the  respondents'  tramways  were  made.     The      J.  C. 

tramcars  began  to  be  worked  in  August,  1896,  and  the  dis-  1902 

turbances  on  the  appellants'  apparatus  were  felt  at  once  and  eastern  and 

<}ontinuously  thereafter  during  the  days  and  hours  when  the  ^^"^^jcfx 

tramcars  were  running.    Communications  took  place  between  Telegraph 

°  .  Company 

the  parties,  and  both  seem  to  have  frankly  co-operated  m  >■. 

ascertaining  the  cause  of  injury  and  devising  remedies.    After  tpTmways 

this  had  been  done,  with  the  result  already  stated,  the  present 

suit  was  instituted,  on  April  15,  1899,  in  order  to  determine 

the  question  of  liability.    On  March  13,  1900,  the  Supreme 

€ourt  of  the  Colony  gave  judgment  for  the  respondents,  and 

the  present  appeal  is  against  that  judgment. 

In  considering  the  merits  of  the  appeal,  it  is  best  first  to 
take  the  question  of  common  law.  That  the  facts  about  the 
section  of  tramway  line  not  constructed  under  statutory  autho- 
rity, namely,  that  from  the  city  boundary  to  Mowbray,  do 
raise  this  question  is  in  their  Lordships'  judgment  sufficiently 
clear.  It  is  true  that  the  crucial  test  of  this  particular  section 
being  worked  alone  is  awanting ;  although  at  one  time  during 
the  disturbances  of  the  cable  this  section  and  the  short  section 
home  to  the  station-house  were  worked  alone.  But  no  effective 
answer  was  made  to  the  record  of  journeys  which  was  com- 
mented on  by  Mr.  Bousfield ;  and  this  record  attests  that  the 
disturbances  on  this  section  were  at  least  as  great  as  on  any 
other.  Now  Mr.  Jacob,  the  respondents'  principal  witness,  is 
very  emphatic  in  stating  (and  indeed  this  is  of  the  essence  of 
the  respondents'  case)  that  the  disturbances  on  the  cable  are 
not  dependent  on  the  quantity  of  the  current  escaping,  but  on 
the  rate  of  alteration  and  the  rate  of  variation,  and  Mr.  Jacob's 
evidence,  when  directly  applied  to  the  separate  influence  of  one 
section,  entirely  supports  the  appellants'  case.  The  question 
of  common  law  is  thus  raised  directly  (as  well  as  indirectly  in 
relation  to  the  just  construction  of  the  statutory  provisions) . 

Now,  if  regard  be  had  solely  to  the  action  of  the  respondents 
in  storing  electricity  on  their  lands,  it  must  be  allowed  that  the 
analogy  is  very  close  to  the  illustrations  given  in  Bijlands  v. 
Fletcher  (1)  of  the  kind  of  things  which  a  proprietor  can  only 
(1)  L.  R.  3  H.  L.  330. 

3         2  D  2 
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J.  C.      do  at  his  own  peril.    Electricity  (in  the  quantity  which  we  are 
1902      now  dealing  with)  is  capable  when  uncontrolled  of  producing 
Eastern  and  injury  to  life  and  limb  and  to  property ;  and  in  the  present 
Afmcan    instance  it  was  artificially  generated  in  such  quantity,  and  it 

Telegraph  escaped  from  the  respondents' premises  and  control.    So  far  as 
V.        the  respondents  are  concerned,  it  appears  to  their  Lordships 

Tramways  given  resulting  injury  such  as  is  postulated  in  Bylands  v. 

Companies.  Fletcher  (1),  and  the  principle  would  apply. 

But  this  is  only  one-half  of  the  question,  and  it  remains  to 
be  seen  if  the  injury  postulated  is  present.  "Was  there  such 
resulting  injury  as  to  found  a  claim  on  the  principle  of  Bylands 
V.  Fletcher  ?  (1)  Now  in  the  present  case  neither  person  nor 
property  was  injured  (unless  the  ingenious  suggestion  of  Mr. 
Bousfield  could  be  entertained,  that  physical  injury  was  done 
to  the  paper  which  was  smudged  by  the  eccentric  action  of  the 
recording  apparatus).  Certainly  there  is  here  no  injury  of  the 
same  genus  or  species  with  the  tangible  and  sensible  injuries 
which  have  hitherto  founded  liability  on  the  principle  in 
question,  and  which  have  always  constituted  some  interference 
with  the  ordinary  use  of  property.  Now  the  kind  and  degree 
of  interference  with  the  respondents'  property  is  pretty  well 
illustrated  by  the  fact  that  it  can  only  take  place  if  the  cable 
is  constructed  without  certain  precautions,  for,  given  the  cable 
as  it  now  is,  there  is  no  injury.  This  is  referred  to,  not  because 
their  Lordships  consider  that  the  respondents  have  made  out 
that  the  twin  cable  had  the  general  use  and  recognition  which 
they  ascribed  to  it,  but  as  shewing  that  it  cannot  be  predicated 
of  the  electric  escape  in  question  that  it  is  destructive  of 
telegraphic  communication  generally,  but  only  that  it  affects 
instruments  made  in  a  certain  way.  Now,  if  the  instrument 
be  taken  as  it  was  when  the  injury  occurred,  its  nature  is  such 
that  to  insure  its  immunity  from  disturbance  is  a  somewhat 
serious  liability  to  cast  on  neighbours.  To  describe  this  as  a 
delicate  instrument  might  be  inaccurate,  if  the  term  were 
used  in  relation  to  other  electrical  instruments  of  extreme 
sensibility.  But  in  the  present  discussion  this  is  not  the 
true  comparison  at  all. 

(1)  L.  K.  3  H.  L.  330. 
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The  true  comparison  is  with  things  used  in  the  ordinary  J.  C. 

enjoyment  of  property,  and  this  instrument  differs  from  such  1902 

things  in  its  pecuHar  HabiHty  to  be  affected  by  even  minute  easteen  and 

currents  of  electricity.  Now,  having  regard  to  the  assumptions  South 


ArKlCAN 

r 

that  the  appellants,  as  licensees  to  lay  their  cable  in  the  sea 


of  the  appellants'  argument,  it  seems  necessary  to  point  out  "^^^^^^1^ 


V. 

■and  as  owners  of  the  premises  in  Cape  Town  where  the  signals  tiTamways 
■are  received,  cannot  claim  higher  privileges  than  other  owners  Companies. 
•of  land,  and  cannot  create  for  themselves,  by  reason  of  the 
peculiarity  of  their  trade  apparatus,  a  higher  right  to  limit  the 
operations  of  their  neighbours  than  belongs  to  ordinary  owners 
of  land  who  do  not  trade  with  telegraphic  cables.  If  the 
apparatus  of  such  concerns  requires  special  protection  against 
the  operations  of  their  neighbours,  that  must  be  found  in 
legislation;  the  remedy  at  present  invoked  is  an  appeal  to  a 
oommon  law  principle  which  applies  to  much  more  usual  and 
less  special  conditions.  A  man  cannot  increase  the  liabilities 
of  his  neighbour  by  applying  his  own  property  to  special  uses, 
whether  for  business  or  pleasure.  The  principle  of  Bylands  v. 
Fletcher  (1),  which  subjects  to  a  high  liability  the  owner  who 
uses  his  property  for  purposes  other  than  those  which  are 
natural,  would  become  doubly  penal  if  it  implied  a  liability 
created  and  measured  by  the  non-natural  uses  of  his  neighbour's 
property.  Nor  need  the  law  be  regarded  as  shewing  any  want 
of  adaptability  to  modern  circumstances  if  this  be  the  true 
view,  for  the  liability  thus  limited  is  of  insurance  and  not  for 
negligence,  and  all  the  remedies  for  negligence  remain. 

While  agreeing  in  the  result  with  the  Supreme  Court  on  the 
common  law  branch  of  this  case,  their  Lordships  are  not  pre- 
pared to  accede  to  some  of  the  comments  made  on  Bylands  v. 
Fletcher.  (1) 

The  learned  judges  of  the  Supreme  Court  have  indicated 
considerable  reluctance  to  accept  the  doctrine  of  that  case,  and 
seem  to  regard  it  as  more  or  less  inconsistent  with  the  prin- 
ciples of  the  Koman  law,  upon  which  the  law  of  the  Colony  is 
based.  Their  Lordships  are  unable  to  find  adequate  grounds 
for  this  view,  and  it  was  not  maintained  at  the  bar.  It  is  not 
(1)  L.  \\.  3  H.  L.  330. 
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J.  C.      supported  by  the  texts  or  decisions  which  illustrate  the  ful^ 

1902      recognition  of  the  right  of  an  owner  freely  to  use  his  property 

Eastebn  and  fo^:  natural  purposes,  even  although  loss  to  his  neighbour  may 

ApmcAN    ^^sult.    Nor,  on  the  other  hand,  does  the  prominence  given  to- 

Telegraph  culpa  in  Eoman  law  preclude  the  reception  of  the  doctrine  now 
Company  ... 

V.       under  consideration  into  legal  systems  founded  on  the  civil  law. 

TeTm^Ss  1^^®  learned  judges,  and  also  Kekewich  J.,  in  National  Telephone 

Companies,  (j^^     Baker  (1),  Seem  to  have  been  inaccurately  informed  on 

this  point ;  for  as  matter  of  fact  not  only  is  the  principle  of 

Bylands  v.  Fletcher  (2)  fully  accepted  in  Scotland,  but  it  had 

formed  part  of  the  law  of  Scotland  before  Bylands  v.  Fletcher  (2) 

was  decided,  and  Bylands  v.  Fletcher  (2)  has  been  treated  by 

the  Scottish.  Courts  as  an  authoritative  exposition  of  law 

common  to  both  countries. 

So  far,  then,  as  the  respondents'  liability  is  governed  by  the 

common  law,  their  Lordships,  on  the  grounds  already  stated, 

do  not  consider  the  appellants'  claim  to  be  maintainable.  It 

remains  to  consider  the  liabilities  of  the  respondents  for  the 

escape  of  electricity  on  those  sections  of  their  line  which  have 

been  constructed  under  statutes. 

The  provisions  of  the  several  statutes  authorizing  the  several 

sections  are  identical;  and  s.  4,  sub-s.  {d),  of  Act  22  of  1895 

has  been  taken  as  the  text  of  the  argument.    The  statutes 

have,  of  course,  direct  and  express  relation  to  electricity  as  the 

motive  power.    The  company  under  those  statutes  have  right 

to  maintain  and  work  all  necessary  power  and  stations,  subject 

to  the  approval  and  in  accordance  with  any  resolution  or 

standing  order  of  the  council  of  the  city  of  Cape  Town, 

"  Provided  that  ....  the  company  specially  undertakes  that 

in  the  event  of  any  electric  leak  taking  place  and  damage  being 

thereby  caused  at  any  time  by  electrolysis  or  otherwise,  it  will 

reimburse  and  make  good  to  the  council  or  other  body  or  person 

all  costs,  damages  and  expenses  to  which  the  council  or  other 

body  or  person  may  be  put  by  reason  thereof ;  and  provided 

further  that  nothing  in  this  Act  contained  shall  entitle  the 

company  to  use  the  rails  of  any  of  the  said  lines  of  tramway 

as  a  part  of  its  system  of  conductors  for  the  return  electrical 

(1)  [1893]  2  Ch.  186.  (2)  L.  E.  3  H.  L.  330. 
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current  without  the  consent  of  the  council  first  had  and      J.  C. 

obtained."    The  consent  of  the  council  to  the  use  of  the  rails  1902 

for  the  return  current  was  had  and  obtained  under  certain  eastern  and 

conditions,  of  which  the  4th  is  as  follows  : —  South 
'  African 

"4.  If  at  any  time  and  at  any  place  a  test  be  made  by  Telegraph 
,  /  .    ^.  ,  Company 

connecting  a  galvanometer  or  other  current  indicator  to  the  v. 

insulated  return  and  to  any  pipes  in  the  vicinity,  it  shall  always  tSsiways 

be  possible  to  reverse  the  direction  of  any  current  indicated  by  Companies. 

interposing  a  battery  of  three  Leclanche  cells,  connected  in 

series  if  the  direction  of  the  current  is  from  the  return  to  the 

pipe,  and  by  interposing  one  Leclanche  cell  if  the  direction  of 

the  current  is  from  the  pipe  to  the  return.    If  at  any  time  a 

greater  leakage  is  discovered  than  would  render  it  possible  for 

the  current  to  be  reversed  in  the  manner  above  indicated,  the 

same  shall  be  localised  and  removed  as  soon  as  practicable,  and 

the  running  of  the  cars  shall  be  stopped  unless  the  leak  is  so 

localised  and  removed  within  twenty-four  hours." 

The  first  question,  then,  is,  Was  it  a  leak,  either  in  the  sense 
of  the  statutory  undertaking  or  of  this  condition,  that  sent  out 
this  electricity  which  reached  the  cable  ?  For  if  so,  the  stipu- 
lated liability  has  been  incurred.  Their  Lordships  are  unable 
to  think  that  it  was.  The  language  of  both  the  statutory 
undertaking  and  of  the  condition  seems  to  point  to  some 
defect  in  apparatus  not  contemplated  as  a  condition  of 
the  working  of  the  system.  But  the  departure  of  the 
electricity  from  the  rails  arose  from  no  defect,  but  from  the 
necessary  condition  of  things,  if  the  tramcars  were  to  run  and 
the  rails  to  be  used  as  a  return.  The  evidence  shews  clearly 
that,  if  uninsulated  (as  was  the  case  here),  the  rails  of  necessity 
conduct  home  to  the  central  station  only  some  of  the  electricity, 
the  rest  leaving  the  rails  and  going  afield.  Giving  to  the  word 
"  leak  "  whatever  expansion  may  be  appropriate  to  its  extension 
to  electricity,  their  Lordships  do  not  consider  the  event  which 
has  occurred  to  fall  within  the  undertaking  and  condition. 
The  escape  was,  on  the  contrary,  a  natural  incident  of  the 
operations  legalised  under  the  statutes. 

The  argument  of  the  respondents  on  the  words  or  other- 
wise," as  limited  by  the  preceding  word  "  electrolysis,"  did  not 
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J.  C.      command  their  Lordships'  assent ;  but  it  is  superseded  by  the 
1902       other  grounds  of  judgment. 
^Easteenand     Their  Lordships  will  humbly  advise  His  Majesty  that  the 
AFm™N    ^PP^^-l  ought  to  be  dismissed  and  the  judgment  of  the  Supreme 

Telegkaph  Court  affirmed. 

Company 

V.  The  appellants  will  pay  the  costs  of  the  appeal. 

►Cape  Town 
Teamways 

/Companies.      Solicitors  for  appellants  :  Bircham  dt  Co. 

Solicitors  for  respondents  :  Ashurst,  Morris,  Crisp  dc  Co. 


[PEIVY  COUNCIL.] 

J.c*     MAYOE,  &c.,  OF  WELLINGTON .    .    .  Appellants; 

1902 

Jfarc/i  S  11;  JOHNSTON  AND  ANOTHER   EeSPONDENTS. 

Apru  18. 

MAYOE,  &c.,  OF  WELLINGTON.    .    .  Appellants; 

AND 

LLOYD  AND  Another.    .    .    .    .    .    .  Eespondents. 

ON  APPEAL  FEOM  THE  COUET  OF  APPEAL,  NEW  ZEALAND. 

Neio  Zealand  Puhlic  Works  Act,  1894,  s.  44 — Omhsion  to  give  Notice  of  Non- 
admission  of  Claims — Jurisdiction — Relief. 

The  appellants,  having  expropriated  the  lands  of  the  respondents  under 
the  New  Zealand  Public  Works  Act,  1894,  inadvertently  omitted  to 
give  them  notice,  under  s.  44,  of  non-admission  of  their  claims  for  com- 
pensation within  sixty  days  of  receiving  the  same ;  and  accordingly  the 
respondents  filed  copies  of  their  claims,  with  receipts  for  the  service  thereof, 
in  the  Supreme  Court : — 

Held,  that,  the  claims  having  thereupon  become  enforceable  awards  under 
the  Act,  the  appellants  were  not  entitled,  under  the  Act  or  otherwise,  to 
any  relief  against  the  consequences  of  their  omission. 

Two  Appeals  heard  together  from  orders  of  the  Court  of 
Appeal  of  New  Zealand  (March  18,  1901)  discharging  two 
motions  by  the  appellants  to  set  aside  in  each  case  the  copy 


*  Present :  Lord  Macnaghten,  Lord  Davey,  Lord  Eobertson,  and  Lord 

LiNDLEY.  ^ 
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Lloyd. 


of  a  claim  for  compensation  for  lands  taken  by  the  appellants      J.  C. 
under  compulsory  powers,  which  had  been  filed  by  the  respond-  1902 
ents  in  the  Supreme  Court  under  the  PubHc  Works  Act,  1894  Wellington 
(58  Vict.  No.  42).    The  respondents  in  the  first  case  claimed  <^'orporation 
12,500Z.  in  respect  of  their  half-share  in  the  said  lands;  those  Johnston. 
in  the  second  case  claimed,  as  trustees  of  a  fourth  share,  5500^.  Wellington 

The  sixty  days  limited  by  s.  44  of  the  said  Act  for  delivery 
of  notice  of  non-admission  of  the  said  claims  expired  on 
January  18  and  February  6, 1901.  The  appellants  alleged  that 
they  never  admitted  or  intended  to  admit  the  claims  (which 
largely  exceeded  the  highest  valuations  made  by  the  valuers 
appointed  by  the  appellants),  their  town  clerk  inadvertently 
overlooked  the  same,  and  accidentally  omitted  to  give  notice 
of  the  non-admission  thereof  within  the  specified  time,  and  on 
January  25  and  February  21,  1901,  the  respondents  filed  copies 
of  their  claims  in  the  Supreme  Court. 

On  March  12,  1901,  the  appellants  gave  notices  of  motion 
to  set  aside  the  copies  of  the  claims  so  filed  as  aforesaid,  so 
that  the  same  might  become  void  and  of  no  effect  as  an  award 
within  the  meaning  of  the  said  Act  of  1894,  notwithstanding 
the  provisions  of  s.  44  of  the  said  Act. 

The  Supreme  Court  (Stout  C.J.,  Denniston  and  Cooper  JJ., 
Edwards  J.  dissenting)  discharged  the  motions.  In  his  judg- 
ment Stout  C.J.  said  that  if  the  Court  had  jurisdiction  to 
remove  the  claims  from  the  file  and  to  extend  the  time  for  the 
appellants  to  object  thereto  it  should  do  so;  but  that  the 
majority  of  the  Court  considered  that  the  Court  had  no  such 
jurisdiction. 

Sir  B.  T.  Beid,  K.C.,  and  NortJicotey  for  the  appellants,  con- 
tended that  the  Court  had  jurisdiction  to  remove  the  copies 
of  claims.  Filing  them  was  a  proceeding,  or  a  step  in  pro- 
ceedings, with  a  view  to  the  claims  becoming  operative  as 
judgments  of  the  Court.  There  was  accordingly  an  inherent 
jurisdiction  to  set  that  proceeding  aside  on  such  terms  as  were 
fair  and  equitable.  After  the  lapse  of  a  specified  time  the  claims 
matured  into  judgments  of  the  Court,  and  there  was  inherent 
jurisdiction  to  see  that  those  judgments  had  been  fairly 
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J.  0.      obtained,  and  if  it  appeared  that  they  had  not  been  fairly 
1902      obtained  to  set  them  aside  or  refuse  to  enforce  them.  The 
Wellington  Arbitration  Act  of  1890  applied  to  these  claims  in  their 
CoRPOEATioN  character  of  awards,  and,  if  inherent  jurisdiction  failed,  there 
Johnston,    ^as  the  Same  jurisdiction  to  set  those  awards  aside,  or  other- 
Wellington  wise  deal  with  them,  as  there  is  under  that  Act  to  set  aside 
OoRPOEATioN      ^^^j  with  other  awards.    The  omissions  to  give  the  requisite 
•^^^^^^     notices  of  non-admission  were  purely  accidental,  and  it  was- 
inequitable  that  the  claims  should  be  enforced. 

English  Harrison,  K.G.,  and  Knight,  for  the  respondents 
in  the  first  case,  contended  that  they,  having  fulfilled  all  the 
conditions  required  by  s.  44  of  the  Public  Works  Act,  had 
acquired  a  statutory  right  to  the  compensation  claimed.  They 
had  strictly  observed  all  the  prescribed  conditions.  The  service 
of  their  claim  had  been  duly  and  properly  made  on  the  appel- 
lants. There  was  a  sufficient  receipt  for  the  service.  The  copy 
of  claim  had  been  duly  filed  after  the  sixty  days  had  elapsed. 
\  The  Court  had  no  power  to  alter  the  provisions  of  s.  44.  It 

had  no  jurisdiction  to  extend  the  time  mentioned  in  the  Act 
for  objecting  to  the  amount  of  the  claim  ;  for  the  Act  had  not 
provided  for  the  contingency  of  omission  within  the  prescribed 
time.  To  do  so  would  be  to  alter  its  provisions.  It  could 
not  direct  that  the  objection  which  came  too  late  should  be 
deemed  to  have  been  made  within  the  sixty  days.  There  was 
consequently  no  jurisdiction  to  interfere  with  the  respondents* 
absolute  right  to  enforce  their  award. 

Haldane,  K.C.,  and  L.  M.  Bichards,  for  the  respondents  in 
the  second  case. 

Sir  B.  T,  Beid,  K.C.,  repHed. 

1902         The  judgment  of  their  Lordships  was  delivered  by 
April  18.       LoED  Macnaghten.  These  two  appeals  were  heard  together. 

They  raise  one  and  the  same  question  :  Can  a  local  authority, 
having  taken  land  under  the  Public  "Works  Act,  1894,  having 
received  a  claim  for  compensation  from  the  late  proprietor, 
and  having  omitted  to  challenge  the  amount  of  the  claim 
within  the  period  prescribed  by  the  Act,  obtain  relief  in  a  Court 
of  law  against  the  statutory  consequences  of  such  omission  ? 

•  \ 
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In  New  Zealand,  under  the  Public  Works  Act,  1894,  the      J.  C. 
expropriation  of  lands  required  by  a  local  authority  for  public  1902 
works  is  rather  a  summary  process.    A  survey  is  made,  and  a  Wellington 
plan  prepared  and  deposited,  and  then  notices  are  gazetted  ^oj'^poeation 
calling  ''upon  all  persons  affected"  to  set  forth  in  writing  any  Johnston. 
"well-grounded  objections"  to  the  taking  of  the  lands.    An  Wellington 
"  objection  to  the  amount  or  payment  of  compensation  "  is  not  ^^^^^^^^^'^^'^^ 
to  be  deemed  a  well-grounded  objection.  Lloyd. 

If  no  objection  is  made  within  the  prescribed  time,  or  if  after 
due  consideration  of  all  objections  the  local  authority  is  of 
opinion  that  it  is  expedient  that  the  proposed  works  should  be 
executed,  the  land  is  to  be  taken  in  the  manner  set  forth  in 
s.  18.  That  section  authorizes  the  Governor,  after  the  pre- 
liminary requirements  of  the  Act  have  been  complied  with,  to 
declare  by  proclamation  that  the  lands  (a  list  of  which  is  to  be 
contained  in  or  annexed  to  the  proclamation)  are  taken  for  the 
public  work  therein  mentioned.  And  then  from  and  after  a 
day  named  in  the  proclamation  the  land  becomes  absolutely 
vested  in  the  local  authority,  "  discharged  from  all  mortgages, 
charges,  claims,  estates,  or  interests  of  what  kind  soever,  for 
the  public  use  named  in  the  proclamation."  Part  III.  of  the 
Act,  beginning  with  s.  34,  deals  with  the  subject  of  compensa- 
tion. Any  person  claiming  compensation  (in  the  Act  styled 
"  the  claimant ")  is  to  serve  upon  the  local  authority  (styled 
"  the  respondent")  a  claim  in  writing  in  one  of  the  forms  in 
the  2nd  schedule  to  the  Act,  stating  among  other  things  the 
total  amount  claimed  and  the  name  and  address  of  the  claimant. 
It  is  provided  (s.  42,  sub-s.  2)  that  the  claim  shall  be  served  by 
being  left  at  the  office  of  the  local  authority  or  sent  by  regis- 
tered letter  to  its  office,  and  that  "  the  claimant  shall  be  entitled 
to  receive  from  the  officer  for  the  time  being  in  charge  of  any 
such  office  a  receipt  stating  the  day  on  which  such  claim  was 
delivered  or  received." 

Sect.  44,  on  which  the  question  at  issue  in  this  case  depends, 
is  in  the  following  words  : — 

"  If  the  respondent  does  not,  within  sixty  days  after  receiving 
such  claim,  give  notice  in  writing  to  the  claimant  that  he  does 
not  admit  it,  the  claimant  may  file  a  copy  of  his  claim,  together 
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J.  C.      with  the  receipt  for  the  service  thereof,  in  the  Supreme  Court ; 

1902  and  such  claim,  when  so  filed,  shall  be  deemed  to  be  and  shall 
Wellington  ^^^ve  the  effect  of  an  award  filed  in  the  Supreme  Court,  and 
Corporation  j^g^y       enforced  in  the  manner  provided  in  section  seventy- 

JOHNSTON.  six." 

Wellington  If  the  respondent  gives  notice  in  writing  within  the  said 
sixty  days  that  he  does  not  admit  the  claim,  or  if  the  claimant 
^^Q'^p-  does  not  accept  the  respondent's  offer,  assuming  that  an  offer 
is  made  by  the  respondent,  provision  is  made  for  having  the 
question  determined  by  a  Court  styled  "  the  Compensation 
Court."  "Where  the  claim  exceeds  250Z.,  the  Compensation 
Court  consists  of  two  assessors,  one  named  by  each  party,  and 
a  judge  of  the  High  Court  as  President. 

Then  follow  provisions  as  to  the  hearing  of  the  case  and  the 
making  of  the  award.  Sect.  76,  which  is  referred  to  in  s.  44, 
is  in  the  following  terms  : — 

"  76.  (1.)  The  Court  shall  make  its  award  in  writing,  which 
shall  be  drawn  up  and  signed  by  the  President  as  soon  as  con- 
veniently may  be  after  the  making  thereof ;  and  the  President 
shall  deliver  or  transmit  the  same  to  the  Eegistrar  of  the 
Supreme  Court,  to  be  by  him  filed  in  the  said  Court. 

"  (2.)  The  Court  may,  within  one  month  after  making  the 
award,  reverse,  alter,  or  modify  the  same ;  and  may  hear  such 
evidence  and  make  such  order  as  to  costs  or  otherwise  as  the 
Court  may  deem  best. 

"  (3.)  Such  award  shall  be  final  as  regards  the  amount 
awarded,  but  shall  not  be  deemed  to  be  final  as  regards  the 
right  or  title  of  the  claimant  or  any  other  person  to  receive  the 
same  or  any  part  thereof. 

**  (4.)  But  if  the  sum  awarded  be  not  paid  into  the  PubHc 
Trust  Office,  under  sub-section  one  of  section  twenty-seven, 
within  sixty  days  after  the  filing  of  the  award  in  the  Supreme 
Court,  the  award  so, made  and  filed  shall  have  the  effect  of 
a  judgment  of  the  Supreme  Court  and  may  be  enforced 
accordingly,  subject,  however,  to  the  provisions  of  this  Act." 

The  facts  in  both  the  cases  under  appeal  are  very  simple  and 
not  in  dispute.  Certain  lands  belonging  to  the  respondents 
were  required  by  the  corporation  of  the  city  of  Wellington  for 
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public  improvements.    They  were  taken  under  the  Act  of  1894,      J.  0. 
and  the  respondents  were  dispossessed.    In  due  course  they  1902 
sent  in  a  claim  in  accordance  with  Sched.  II.  of  the  Act,  Wellington 
stating  amongst  other  things  the  total  amounts  of  their  Corporation 
respective  claims.    The  period  of  sixty  days  mentioned  in  s.  44  Jc^^ston. 
of  the  Act  expired  without  notice  being  given  by  or  on  behalf  Wellington 
of  the  corporation  that  they  did  not  admit  the  claim.    In  due  Corporation 
course  the  respondents  filed  copies  of  their  claims,  together 
with  receipts  for  the  service  thereof  in  the  Supreme  Court. 
Thirty-one  days  in  the  one  case  and  fifteen  days  in  the  other 
after  the  expiration  of  the  statutory  period  the  town  clerk  dis- 
covered that  he  had  allowed  the  time  prescribed  by  the  Act  to 
elapse.    He  applied  to  the  solicitors  of  the  respondents,  stating 
that  the  failure  of  the  council  to  give  notice  that  the  claim  was 
not  admitted  was  due  to  an  omission  on  his  part,  and  begging 
them  to  ask  their  clients  to  withdraw  the  claim  and  allow  the 
matter  to  go  to  the  Compensation  Court.    This  proposition 
was  declined.    Thereupon  the  council  gave  notices  of  motion 
in  the  Supreme  Court,  asking  in  each  case  for  an  order  to  set 
aside  the  claim  "  so  that  the  same  might  become  void  and  of 
no  effect  as  an  award  within  the  meaning  of  the  Act  of  1894, 
notwithstanding  the  provisions  of  section  44  of  the  Act." 
The  first  and  principal  ground  alleged  in  each  case  was  "  that 
the  corporation  did  not  admit  the  said  claim,  and  that  the 
omission  of  the  corporation  to  give  notice  to  that  effect  to  the 
claimants  within  sixty  days  after  the  receipt  of  such  claim  was 
accidental  and  entirely  due  to  inadvertence." 

The  motions  were  by  consent  removed  into  the  Court  of 
Appeal.  That  Court  (dissentiente  Edwards  J.)  discharged 
both  motions  with  costs. 

The  case  was  argued  before  this  Board  on  behalf  of  the  appel- 
lants with  great  ability  and  earnestness  ;  but,  notwithstanding 
the  opinion  of  the  learned  judge  who  differed  from  his 
colleagues,  the  question  appears  to  their  Lordships  to  be  too 
plain  for  argument.  Edwards  J.  described  the  conduct  of  the 
respondents,  who  did  no  more  than  what  the  Act  of  Parliament 
authorized  and  directed  them  to  do,  as  an  attempt  to  snatch 
a  judgment"  and  "an  abuse  of  the  process  of  the  Court." 


402 


HOUSE  OF  LOKDS 


[1902] 


V. 

Lloyp. 


J.  C.  The  learned  counsel  for  the  appellants  did  not  use  language  so 
1902  inappropriate.  Everybody,  he  said,  was  liable  to  make  a 
Wellington  mistake ;  the  slip  in  the  present  case  was  one  which  a  hard- 
€oEPOKATioN  worked'  official  in  the  pressure  of  business  might  be  excused 
Johnston,  for  making ;  after  all,  no  injustice  would  be  done  if  claims 
Wellington  which  his  clients  On  sworn  testimony  regarded  as  extravagant 
were  referred  to  the  Court  specially  constituted  to  take 
cognizance  of  such  questions.  So  far  their  Lordships  are  not 
concerned  to  differ  from  the  view  presented  to  them,  and  it 
may  be  taken  for  granted  that  the  respondents'  claims,  whether 
they  are  or  are  not  so  extravagant  as  the  appellants  represent 
them  to  be,  are  probably  in  excess  of  any  amount  which  could 
be  established  on  reference  to  arbitration.  An  evicted  pro- 
prietor demanding  compensation  from  a  wealthy  corporation 
may  be  trusted  to  make  the  most  of  his  claim.  But  this  is  not 
the  question.  The  question  is — Has  any  Court  the  right  to 
deprive  the  respondents  of  the  advantage  which  the  law  of  the 
land  gives  them  ?  The  scheme  of  the  Act  is  not  unreasonable. 
The  local  authority  initiate  the  proceedings.  They  dispossess 
the  person  whose  land  they  want.  They  dispossess  him 
without  paying  down  or  securing  anything  in  the  shape  of 
compensation.  They  leave  him  to  make  his  claim.  Is  the 
period  of  sixty  days  too  short  a  time  to  enable  the  local 
authority  to  make  up  their  minds  whether  they  will  admit  his 
claim  or  not  ?  If  they  do  not  admit  it,  they  have  nothing  to 
do  but  to  say  so.  It  was  said  that  Parliament  has  overlooked 
the  possibJlity  of  a  slip.  It  has  certainly  made  no  provision 
for  a  slip  in  the  case  of  a  local  authority  setting  the  Act  in 
motion.  It  has  made  provision  for  a  slip  in  the  case  of  a 
claimant  who  has  received  notice  that  his  claim  is  not  admitted 
failing  to  make  the  next  move  in  due  time.  But  that  is  a 
different  case  altogether.  It  is  not  unreasonable  to  require 
that  public  bodies  putting  in  force  an  Act  of  Parliament  for 
their  own  purposes  should  attend  to  its  provisions.  It  would 
be  contrary  to  natural  justice  to  deprive  a  claimant  whose  land 
has  been  taken  from  him  of  all  compensation  because  he 
makes  a  slip  which  cannot  prejudice  the  other  side.  But  even 
in  that  case  the  claimant  is  not  allowed  to  prosecute  his  claim 
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■except  with  the  leave  of  the  Compensation  Court,  and  upon      J.  0. 
such  terms  and  conditions  as  that  Court  thinks  fit.     This  1902 
special  provision  in  the  case  of  a  claimant  tells  against  rather  Wellington 
than  for  the  appellants'  contention.  Corpoeation 

Then  it  was  asked,  Suppose  the  claimant  had  been  guilty  of  Johnston. 
iraud,  would  there  be  no  remedy  in  that  case  ?  Certainly  Wellington 
there  would  be  a  remedy.  Courts  of  justice  have  an  original 
-and  inherent  jurisdiction  to  relieve  against  every  species  of  Lloyd. 
fraud,  but  it  may  be  that  the  relief  would  have  to  be  sought 
in  an  independent  action.  It  was  admitted  b}''  Sir  Eobert  Eeid 
that  the  slip  which  occurred  in  this  case  was  not  a  mistake 
against  which  relief  could  be  obtained  in  a  Court  of  Equity. 
His  argument  was  that  when  the  claim  was  filed  in  the 
Supreme  Court  it  came  under  the  control  of  the  Court,  and 
that  just  as  Courts  of  Law  and  Equity  before  the  days  of 
statutory  rules  and  orders  i could  deal  with  their  own  procedure 
and  enlarge!  the  time  for  taking  any  step  in  an  action,  and  set 
aside  on  such  terms  as  they  thought  fit  a  judgment  obtain^ 
by  default,  so  the  Supreme  Court  in  such  a  case  as  this  ought 
to  set  aside  the  award  and  enlarge  the  time,  and,  by  some 
process  which  was  not  clearly  explained,  remit  the  case  to  a 
Compensation  Court.  Their  Lordships,  however,  cannot  find 
in  the  Act  any  authority  for  such  a  course.  The  rights  of  the 
claimants  were  fixed  by  statute  before  the  Supreme  Court  had 
anything  to  do  with  the  matter.  The  only  function  of  the 
Supreme  Court  was  to  enforce  the  claim  as  an  award,  and 
see  that  the  money  reached  the  proper  hands.  The  circum- 
stance that  an  award  made  by  a  Compensation  Court  seems  to 
be  only  provisional  for  the  space  of  a  month  under  s.  76, 
sub-s.  2,  does  not  assist  the  argument  or  afford  any  analogy 
for  the  course  suggested  on  behalf  of  the  appellants.  In  that 
•case  the  Court  to  deal  with  the  award  during  the  month  of 
grace  is  not  the  Supreme  Court,  but  the  Compensation  Court. 

EaiHng  the  principal  ground  of  appeal,  two  other  points  were 
put  forward  on  behalf  of  the  appellants.  In  one  of  the  cases 
it  was  said  that  the  claim  was  not  made  as  directed  by  the 
Act.  The  claimants  were  absent.  Two  powers  of  attorney 
were  produced,  one  of  which  it  was  argued  did  not,  on  its  true 
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J.  C.      construction,  authorize  the  attorney  to  make  the  claim,  while 
1902      the  other,  it  was  suggested,  was  too  late.    But  in  fact  no 
Wellington  power  of  attorney  was  required.    The  claim  was  made  by  an 
OoKPOEATioN  agent  in  the  name  and  avowedly  on  behalf  of  the  respondents, 
Johnston,   and  they  have  ratified  the  action  of  their  agent.    The  other 
Wellington  objection  was  not  more  substantial.    It  was  said  that  the 
CoBPOKATioN  j,gQgjp|.  ^Yed  on  behalf  of  the  claimants  was  not  given  by  the 
officer  for  the  time  being  in  charge  of  the  office,  but  by  an 
assistant  or  subordinate.    It  appears  that  it  was  in  fact  signed 
by  an  assistant  in  the  office  for  the  officer  in  charge  and  by 
his  direction.    Their  Lordships  are  of  opinion  that  this  was  a 
sufficient  compliance  with  the  Act.    But  if  it  was  not,  the 
respondents  are  now  entitled  to  demand  a  proper  receipt  in 
conformity  with  the  Act. 

Their  Lordships  are  of  opinion  that  the  appeals  fail,  and 
they  will  humbly  advise  His  Majesty  that  they  ought  to  be 
dismissed. 

^The  appellants  will  pay  the  costs  of  the  appeals. 

Solicitors  for  appellants  :  Bowerman  d  Forward, 
SoHcitors  for  respondents  in  the  first  case :  Budd,  JoJmsons  d 
Jechs, 

Solicitors  for  respondents  in  the  second  case:  Flower  & 
Flower, 
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1902 

Feb.  28; 
March  1,  5, 19. 


ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  CEYLON. 

Ttevocation  of  Probate — Issue  as  to  total  Invalidity  of  Will — Declaration  of 
partial  Validity — Words  or  Clauses  omitted  from  Probate. 

Words  or  clauses  in  a  will  ouglit  not  to  be  omitted  from,  probate  except 
upon  evidence  pointedly  addressed  thereto  and  shewing  their  improper 
insertion. 

Where  probate  granted  to  the  appellant  had  been  revoked  on  issues 
which  impugned  the  validity  of  the  will  as  a  whole,  no  issue  having  been 
raised  or  evidence  given  as  to  its  partial  validity,  the  Supreme  Court  in 
appeal  varied  the  decree  of  revocation  by  declaring  that  the  deceased 
died  intestate  as  to  his  immovable  property  only  and  expunging  from  the 
will  the  reference  thereto : — 

Held^  on  the  evidence,  that  the  revocation  was  right  and  that  the  appeal 
must  be  dismissed.  There  being  no  cross-appeal  as  to  the  modification 
decreed,  it  was  nevertheless  pointed  out  by  their  Lordships  that  it  ought 
not  to  have  been  made  except  as  a  compromise  by  consent. 

Appeal  from  decrees  of  the  Supreme  Court  (March  22, 1899, 
and  December  6,  1899,  the  latter  being  in  review)  varying  a 
decree  of  the  District  Judge  of  Colombo  which  had  revoked 
probate  of  the  will  in  suit,  and  declaring  that  the  deceased  had 
died  intestate  as  to  his  immovable  property  only. 

Probate  had  been  issued  to  the  appellant  on  December  21, 
1895,  of  the  will  of  her  deceased  husband  Ferdinandus,  who 
died  on  January  8,  1895.  The  respondents,  his  next  of  kin, 
obtained  a  decree  of  revocation  on  express  findings  by  the 
District  Judge  that  the  will  was  not  the  act  of  a  free  and  capable 
testator,  and  was  executed  under  undue  influence  and  coercion. 
On  appeal  a  ma^'ority  of  the  judges  of  the  Supreme  Court  found 

*  Present:  Lord  Macnaghten,  Lord  Davey,  Loud  Kodeutson,  and  Lord 

LlNDLEY. 
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in  effect  that,  though  the  testator  was  practically  mot  a  free 
agent,  yet  that  he  had  sufficient  intelligence  and  volition  to  he 
under  the  belief  that  he  was  merely  disposing  of  his  personalty 
and  not  of  his  realty.  They  all  agreed  that  the  will  was- 
that  of  a  testator  of  sound  mind,  memory,  and  underatanding,. 
and  that  it  was  not  obtained  by  undue  influence,  coercion,  or 
fraud.  But  two  of  the  judges,  Bonser  C.J.  and  Withers  J.^ 
held  that  there  was'  evidence  to  shew  that  testator  did  not 
intend  to  deal  in  the  will  with  his  immovable  property,  and^ 
therefore,  held  that  probate  ought  to  be  granted,  but  that  all 
reference  to  immovable  and  real  property  should  be  omitted 
from  the  residuary  clause.  Lawrie  J.  did  not  concur  in  this 
interpretation  of  the  testator's  intention;  but,  in  accordance 
with  the  decision  of  the  majority,  an  order  was  made  declaring 
that  the  testator  died  intestate  as  to  his  immovable  property, 
and  expunging  from  the  will  the  references  made  therein  to- 
immovable  and  real  properties. 

InderwicJCf  K,G,y  and  Hindey  for  the  appellant,  contended 
that  the  decree  of  the  Supreme  Court  ought  to  be  varied 
and  probate  issued  to  the  appellant  of  the  will  in  its  entirety. 
On  the  evidence  the  appellant  had  proved,  first,  that  the 
testator  was  of  sound  mind,  memory,  and  understanding; 
second,  that  the  will  was  not  obtained  by  undue  influence 
or  fraud  of  the  appellant;  third,  that  the  testator  had  full 
knowledge  of  the  contents  and  purport  of  the  will  which  he 
executed.  The  Supreme  Court  virtually  found  these  facts  in 
the  appellant's  favour :  otherwise  it  could  not  have  granted 
probate  of  the  personalty.  It  was  contended  that,  therefore, 
probate  should  have  been  granted  of  the  will  in  its  entirety ; 
that  to  exclude  the  realty  from  the  residuary  clauses  was  ta 
dispose  of  the  case  on  an  issue  not  taken  by  the  parties,  not 
tried  in  the  Court  below,  and  not  suggested  even  in  the  argument 
before  the  Supreme  Court.  In  so  doing  the  Supreme  Court  acted 
contrary  to  a  well-established  principle :  see  The  Tasmania.  (1) 
The  will  clearly  dealt  with  both  classes  of  property,  and  the 
whole  should  stand,  since,  if  there  was  testamentary  capacity 
(1)  (1890)  15  App.  Cas.  223. 


iT.  C. 
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with  regard  to  one  class  of  property,  there  was  equal  testa-      J.  C. 
mentary  capacity  with  regard  to  the  other.    Moreover,  the  1902 
respondents  accepted  the  view  that  prohate  should  issue  of  kabuna- 
the  personalty,  and  had  not  cross-appealed.  ^atsf. 

Haldaney  K.C.,  and  Corbet,  for  the  respondents,  contended  Ferdt- 

that  on  the  evidence  the  document  in  suit  was  not  the  will  of    ' 

a  free  and  capable  testator ;  and  that  consequently  they  were 
entitled  at  the  least  to  the  relief  granted  by  the  Supreme  Court 
in  setting  aside  the  will  so  far  as  the  realty  was  concerned. 
The  realty  was  by  far  the  most  valuable  portion  of  the  estate, 
and  the  respondents  acquiesced  in  probate  of  the  personalty 
being  granted,  being  desirous  of  avoiding  further  costs.  In 
support  of  the  exclusion  of  the  realty  they  cited  Bhodes  v. 
Bhodes  (1) ;  Fulton  v.  Andrew  (2) ;  In  the  Goods  of  Boehm  (3) ; 
Harwood  v.  Baker  (4);  Smith  v.  Atkins  (5);  Hampson  v. 
Guy.  (6)  On  the  question  of  costs,  see  Mitchell  v.  Gard  (7) ; 
Williams  v.  Henery  (8) 

Inderwick,  K.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by  1902 
LoED  LiNDLET.  The  will  in  question  in  this  case  is  dated  March  19. 
November  10,  1894.  The  testator  died  on  January  8,  1895. 
The  will  was  propounded  for  probate  by  his  widow  as  an 
uncontested  will,  and  on  March  1,  1895,  an  order  was  made 
for  the  grant  of  probate  to  her.  Shortly  afterwards  the  heirs 
of  the  testator  entered  a  caveat  to  prevent  the  issue  of  probate 
to  her,  and  proceedings  were  taken  to  impeach  the  will.  Some 
difficulty  arose,  and  some  mistakes  were  made  in  the  pro- 
cedure; but  on  December  21,  1895,  probate  was  granted  to 
the  widow,  and  on  February  12,  189G,  the  heirs  presented  a 
petition  for  its  revocation,  and  three  issues  were  directed  to 
be  tried.    They  were  as  follows  : — 

1.  Had  the  applicant  for  probate  any  reason  to  suppose 

(1)  (1882)  7  App.  Cas.  192.  (G)  (1891)  64  L.  T.  778. 

(2)  (1875)  L.  K.  7  H.  L.  448,  460.         (7)  (1863)  33  L.  J.  (P.)  17 ;  S.C. 

(3)  [1891]  P.  247,  251 ;  64  L.  T.     3  Sw.  &  Tr.  275. 

806.  (8)  (1864)  33  L.  J.  110 ;  3  Sw.  Tr. 

(4)  (1846)  3  Moore,  282.  471. 


(5)  (1870)  L.  R.  2  P.  &  M.  169. 
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J.  0.      that  her  application  would  not  be  opposed  by  the  present 

1902      petitioners  ? 
Kakuna-       2.  Was  the  deceased,  John  Aron  Ferdinandus,  at  the  time 

BATNE     -j^Q  made  his  will,  of  sound  mind,  memory,  and  understanding  ? 

Fekdi-        3.  ^as  the  will  of  the  deceased  obtained  and  procured  by 

  '    the  undue  influence  or  fraud  of  the  respondent,  her  mother, 

brother,  and  cousin  ? 

The  first  of  these  issues  was  tried  before  the  Acting  District 
Judge  (Mr.  F.  K.  Dias)  in  December,  1897,  who  decided  it  in 
favour  of  the  widow.    Nothing  turns  upon  it  now. 

The  second  and  third  issues  were  tried  by  the  Permanent 
District  Judge  (Mr.  Browne),  and  the  evidence  upon  them 
was  heard  by  him,  with  the  exception  of  the  evidence  of 
Mr.  F.  J.  de  Saram.  His  testimony  was  taken  by  Mr.  Dias, 
but  was  received  by  Mr.  Browne  with  the  consent  of  both 
parties. 

The  District  Judge  (Mr.  Browne)  on  January  18,  1899, 
delivered  a  long  and  careful  judgment,  and  decreed  that  the 
probate  granted  on  December  21,  1895,  to  the  widow  should 
be  revoked  with  costs. 

It  is  material  to  observe  that  there  was  no  issue  raising  the 
question  whether  the  will  was  valid  as  to  the  testator's  movable 
property  but  invalid  as  to  his  immovable  property.  The  will 
was  attacked  and  defended  as  a  whole,  and  it  was  adjudged 
invalid. 

From  this  decision  of  the  District  Judge  the  widow  appealed 
to  the  Supreme  Court ;  and  that  Court  then  made  the  following 
order : — 

"  It  is  considered  and  adjudged  that  the  decree  made  in  this 
action  by  the  District  Court  of  Colombo,  and  dated  the  18th 
day  of  January,  1899,  be  and  the  same  is  hereby  varied  by 
declaring  that  the  late  John  Aron  Ferdinandus  died  intestate 
as  to  his  immovable  property,  and  for  the  purpose  of  giving 
effect  to  this  declaration  expunging  from  the  residuary  clause 
in  the  will  propounded  as  the  will  of  the  said  John  Aron 
Ferdinandus  the  reference  made  therein  to  immovable  and  real 
properties.  And  it  is  further  ordered  and  decreed  that  all 
costs  be  paid  out  of  the  estate." 
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This  order  is  dated  March  22,  1899;  it  was  affirmed  on  a  J.G. 
petition  for  review  by  an  order  dated  December  6,  1899.  From  1902 
these  two  orders  of  the  Supreme  Court  the  widow  has  appealed  kabuna- 
to  His  Majesty  in  Council.    The  appellant  by  her  petition  of  R^tne 
appeal  asks,  not  only  that  these  orders  of  the  Supreme  Court  Ferdi- 
may  be  discharged,  but  that  the  validity  of  the  will  as  originally  — -  " 
propounded  by  her  may  be  upheld,  and  that  probate  thereof 
may  be  granted  to  her.    The  respondents  have  presented  no 
cross-appeal ;  they  do  not  object  to  the  orders  as  they  stand, 
but  they  do  object  to  probate  of  the  will  as  executed  being 
granted  without  modification. 

Under  these  circumstances  their  Lordships  have  felt  con- 
siderable difficulty  in  arriving  at  a  conclusion  of  what  ought  to 
be  done.  They  cannot  think  that  the  course  taken  by  the 
Supreme  Court  was  correct  unless  the  Court  was  prepared  to 
pronounce  against  the  will,  and  only  forbore  to  do  so  because 
the  testator's  heirs  were  content  with  less.  But  the  Court  did 
not  say  that  they  were  prepared  to  dismiss  the  widow's  appeal, 
and  it  would  rather  seem  that  they  were  not.  If  so,  the  order 
appealed  from  ought  not  to  have  been  made,  unless  indeed  it 
was  the  result  of  a  compromise  come  to  between  the  parties, 
which  apparently  it  was  not.  On  this  part  of  the  case  their 
Lordships  adhere  to  the  sound  principle  acted  upon  by  the 
House  of  Lords  in  the  case  of  The  Tasmajiia.  (1) 

There  negligence  on  the  part  of  the  captain  of  a  ship  was 
relied  upon  before  the  Court  of  Appeal,  although  not  investi- 
gated at  the  trial.  Lord  Herschell  said  :  "I  think  that  a  point 
such  as  this  not  taken  at  the  trial  and  presented  for  the  first 
time  in  the  Court  of  Appeal  ought  to  be  most  jealously 
scrutinised.  The  conduct  of  a  cause  at  the  trial  is  governed 
by  and  the  questions  asked  of  the  witnesses  are  directed  to 
the  points  then  suggested,  and  it  is  obvious  that  no  care  is 
exercised  in  the  elucidation  of  facts  not  material  to  them. 

"  It  appears  to  me  that  under  these  circumstances  a  Court 
of  Appeal  ought  only  to  decide  in  favour  of  an  appellant  on  a 
ground  then  put  forward  for  the  first  time  if  it  be  satisfied 
beyond  doubt,  first,  that  it  has  before  it  all  the  facts  bearing 
(1)  15  A  pp.  Gas.  223. 
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J.  C.  upon  the  new  contention  as  completely  as  would  have  been  the 

1902  case  if  the  controversy  had  arisen  at  the  trial,  and,  next,  that 
Kabuna-        satisfactory  explanation  could  have  been  offered  by  those 

EATNE  whose  conduct  is  impugned  if  an  opportunity  for  explanation 

Feedi-  had  been  afforded  them  when  in  the  witness-box." 

NANDUS,  •    -,  .  _         T    .  .  . 

  The  second  and  third  issues  rendered  it  necessary  to  investi- 
gate the  capacity  of  the  testator  and  his  freedom  from  undue 
influence ;  but  practically  such  a  general  investigation  is  very 
different  from  an  investigation  of  a  more  limited  range,  and 
pointed  to  the  specific  question  whether  the  testator  when  he 
made  his  will  was  able  to  understand  and  understood  that  he 
was  disposing  of  his  tea  and  cocoa  estates.  This  question  was 
never  raised  at  the  trial,  and,  not  having  been  so  raised,  their 
Lordships  are  of  opinion  that  the  will  should  have  been  upheld 
or  set  aside;  and  not  have  been  upheld  as  to  the  movable 
property  and  set  aside  as  to  immovable  property.  In  Fulton 
V.  Andrew  (1),  Morrell  v.  Morrell  (2),  and  other  cases  of  that 
sort,  where  words  or  clauses  have  been  omitted  from  the 
probate,  the  Court  has  always  acted  on  evidence  pointedly 
addressed  to  the  words  or  clauses  said  to  have  been  improperly 
inserted  in  the  will,  and  it  is  obviously  most  important  that 
this  practice  should  not  be  departed  from.  Their  Lordships, 
hawever,  have  the  satisfaction  of  feeling  that  no  injustice  has 
been  done  in  this  case,  for  they  have  come  to  the  conclusion 
that  the  decision  of  the  District  Judge  was  correct,  and  that 
the  widow's  appeal  from  it  ought  to  have  been  dismissed. 
They  have,  however,  thought  it  right  to  point  out  the  objection 
in  principle  to  the  order  appealed  from  in  order  to  prevent  a 
repetition  of  the  mistake  which  has  been  made. 

Passing  now  to  the  merits  of  the  case,  the  evidence  is  as 
follows  :  The  will  on  the  face  of  it,  and  without  extrinsic 
evidence,  appears  free  from  all  objection,  and  the  due  execution 
of  it  is  certified  by  the  notary  who  prepared  it.  Moreover, 
the  will  was  read  to,  and  perhaps  by,  the  testator,  and  he  made 
no  objection  to  it.  Further,  although  the  testator  had  had  a 
stroke  of  paralysis  some  time  before,  and  was  weak  and  ill  and 
often  cried,  he  was  considered  by  Mr.  Keegel,  a  medical  gentle 
(1)  L.  E.  7  H.  L.  448.  (2)  (1882)  7  P.  D.  68. 
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man  who  attended  him,  to  have  been  capable  of  making  a  J.  C. 
will  when  he  signed  it ;  and  this  evidence  is  corroborated  by  1902 

Mr.  Bastiansz.  Karuna- 
On  the  other  hand,  it  is  proved  beyond  all  question  that  in  ^^-"^^^ 

the  early  part  of  the  year  1894  the  testator  desired  to  make  a  Ferdi- 

^  *'  .  .  NANDUS. 

Tery  different  will,  giving  one-third  of  his  property  to  his  — ■ 
illegitimate  daughter,  one-third  to  his  sister,  and  one-third  to 
his  wife.  His  wife's  mother  remonstrated  against  this,  and 
it  is  plain  that  he  was  prevented  by  his  wife  and  her  relatives 
from  executing  this  will :  so  much  so  that  he  wanted  a  friend 
to  help  him  to  get  it  signed  secretly.  There  is  no  reliable 
evidence  apart  from  the  will  itself  of  November,  1894,  that  he 
ever  changed  his  views  as  expressed  in  this  earlier  proposed 
will.  He  was  fond  of  his  sister  and  of  his  daughter,  and 
evidently  wished  to  provide  liberally  for  them.  During  his 
illness  he  lived  much  with  his  wife's  relatives,  and  more  than 
once  he  desired  to  remove  from  where  he  was  to  another  home 
in  another  part  of  the  island.  This,  however,  he  was  unable 
to  manage,  and  it  is  plain  that  his  wife  and  her  relatives  were 
unwilling  that  he  should  go  away  even  when  arrangements 
had  been  made  by  other  friends  for  his  removal.  The  testator 
had  a  considerable  amount  of  property.  His  landed  property 
was  worth  some  Es. 109,000 ;  he  had  in  cash  securities  Es.23,600, 
and  he  had  in  addition  other  property,  making  a  total  of  nearly 
Bs. 134,000.  He  knew  what  property  he  had,  and  took  an 
interest  in  the  management  of  his  tea  and  cocoa  estates.  He 
(himself  considered  that  he  was  worth  between  18,000/.  and 
:20,000Z.  The  proposed  abortive  will  was  prepared  by  a  Mr.  de 
•Saram  from  instructions  given  by  the  testator  himself.  The 
will  of  November  was  prepared  by  Mr.  P.  Perera  from  instruc- 
tions given  by  Mr.  E.  Boteju,  the  brother  of  the  widow.  Mr. 
Perera  was  known  to  Boteju,  and  at  his  request  went  to  the 
testator  and  saw  him  in  June,  1894.  The  testator  said  he 
would  send  written  instructions  through  Boteju,  and  Boteju 
brought  Perera  instructions  in  writing  some  three  months 
afterwards.  These  are  produced.  It  is  quite  impossible 
to  believe  that  those  instructions  should  have  been  given  by 
the  testator ;  it  is  impossible  to  believe  that  the  testator  if  he 
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J.  0.  knew  what  he  was  about  would  have  given  instructions  for  a 

1902  will  based  upon  the  idea  that  his  property  was  worth  Es.26,000> 

Karuna-  01  possibly  more,  but  providing  for  its  being  worth  between 

EATNE  Es.26,000  and  Ks.20,000,  and  again  providing  for  its  being 

Feedi-  worth  even  less  than  that.    By  these  instructions  Es.5000 

NANDUS. 

  were  to  be  left  to  his  sister  and  a  like  sum  to  his  daughter. 

About  a  week  after  these  instructions  had  been  given  to 
Perera,  Boteju  again  saw  him,  and  gave  him  verbal  instructions 
to  make  some  alterations  in  the  names  of  some  of  the  legatees 
and  in  the  amounts  of  some  of  the  legacies.  Perera  made 
these  alterations  accordingly,  and  the  will  of  November 
embodied  them.  By  this  will  the  amounts  of  the  legacies  to 
the  sister  and  daughter  were  reduced  from  Ks.5000  to  Ks.3000 
each.  Perera  knew  nothing  about  the  earlier  proposed  will, 
nor  did  he  know  that  the  testator  had  any  landed  property^ 
nor  did  he  ever  receive  any  instructions  from  the  testator 
himself,  although  according  to  the  evidence  he  was  quite 
competent  to  give  instructions  and  to  understand  what  he  was 
doing.  When  his  will  was  read  to  him  he  seemed  to  be  sorry 
and  cried ;  but  he  said  he  had  no  objection,  and  so  his  signature 
was  taken.  As  regards  the  reading  of  the  will  the  evidence 
stands  thus :  The  will  was  read  over  to  him  by  the  notary, 
Keegel,  the  surgeon  who  was  present,  said  the  testator  also 
read  it ;  but  no  other  witness  said  this.  The  District  Judge 
refers  to  Keegel's  evidence,  but  apparently  thought  that  the 
will  had  only  been  read  over  to  the  testator  by  the  notary,  and 
the  Chief  Justice  expressed  his  opinion  to  be  that  if  the  testator 
read  it  his  reading  must  have  been  of  a  very  cursory  nature. 
Their  Lordships  take  the  same  view  of  the  evidence  on  this 
point. 

Boteju  was  called  as  a  witness,  but  only  before  the  Acting 
District  Judge  (Mr.  Dias),  who  tried  the  first  issue.  Perera  had 
not  then  been  examined,  and  important  documents  produced 
by  him  were  not  then  before  the  Court.  But  after  their  pro- 
duction neither  party  desired  to  examine  Boteju  upon  them. 
No  explanation,  therefore,  has  been  given  by  him  of  those 
documents.  In  particular,  no  explanation  has  been  furnished 
of  his  remarkable  letter  to  Perera  of  June  23,  1894,  which  runs 
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tliiis  :  "As  I  have  spoken  to  you  and  expressed  my  views  J.  0. 
regarding  the  will,  so  go  and  speak  to  my  brother-in-law  to-  1902 

day.    In  speaking  to  him  you  should  encourage  hiipi  to  make  karuna- 

the  will  as  I  suggested."    Even  the  evidence  given  )by  Boteju  ^^"^^ 

on  the  trial  of  the  first  issue  was  apparently  not  read  by  the  Ferdi- 

.  .  NANDUS. 

District  Judge  who  tried  the  second  and  third  issues.  He,   

however,  had  Perera's  evidence  and  the  documents  he  pro- 
duced. Boteju  says  that  the  testator  dictated  his  instructions 
to  him,  and  he  conveyed  them  to  Perera,  and  gave  the  draft  and 
revised  draft  prepared  by  him  to  the  testator,  who  approved 
them.  For  the  reasons  already  stated,  and  based  on  the  will 
alone,  their  Lordships  cannot  believe  this  statement.  The 
letter  above  referred  to,  unexplained,  strongly  confirms  the 
inference  that  Boteju  got  the  will  prepared  without  instruc- 
tions and  in  complete  ignorance  that  the  testator  had  any 
landed  property,  and  that  the  testator  when  he  read  and  signed 
the  will  did  not  realize  its  effect.  It  is  much  to  be  regretted 
that  Boteju  was  not  examined  and  cross-examined  on  the  trial 
of  the  second  and  third  issues.  On  the  question  of  undue 
influence  he  was  the  most  important  witness. 

The  case  is  not  like  Bhodes  v.  Bhodes  (1)  and  others  of  that 
kind,  where  a  testator  has  given  instruction  which  he  understood, 
and  has  left  a  solicitor  to  embody  them  in  a  will  in  proper  form, 
and  a  blunder  has  been  made  which  the  testator  did  not  dis- 
cover and  which  the  Court  cannot  correct.  Their  Lordships 
are  satisfied  that,  although  the  testator  may  have  given  Boteju 
some  instructions  for  a  will,  the  testator  never  gave  him 
instructions  for  any  such  will  as  he  told  Perera  to  prepare  ; 
and  that  the  testator,  although  he  may  have  read  the  will, 
was  induced  to  sign  it  by  undue  influence  of  his  wife  and 
her  relations,  or  some  of  them,  and  without  appreciating  its 
contents. 

Their  Lordships,  having  carefully  reviewed  the  whole 
evidence,  have  come  to  the  conclusion  that  the  Supreme  Court 
ought  to  have  dismissed  the  widow's  appeal,  and  to  have  afiirmed 
the  decision  of  the  District  Judge  setting  aside  the  will.  The 
order  varying  it  was  unfortunate  and  encouraged  the  present 
(1)  7  App.  Cas.  192. 
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J.  C.  appeal.    If  the  respondents  had  not  been  content  with  the 

1902  order  as  it  stands,  their  Lordships  would  have  felt  bound  to 

Kaeuna-  advise  His  Majesty  to  discharge  the  orders  appealed  from  and 

KATNE  affirm  the  order  of  the  District  Judge;  but  as  it  is,  they 

Ferdi-  think  they  may  properly,  and  they  therefore  will  humbly,  advise 

NANDUS.  .  .1         ^  I.     J-       "  ^  .  .. 

  His  Majesty  to  leave  matters  as  they  are,  and  simply  dismiss 

the  appeal.    Their  Lordships  do  not  think  that  a  new  trial 
ought  to  be  granted ;  but,  owing  to  the  unsatisfactory  state  in 
■  which  the  case  stood  when  the  appeal  was  brought,  no  order 
will  be  made  as  to  the  costs  of  the  appeal. 

Solicitor  for  appellant :  Chalton  Hubbard, 
Solicitor  for  respondents  :  Arthur  Cayley, 


[PEIVY  COUNCIL.] 

J.C.*  PEACH'S  PATENT. 

1901       Ex  parte  PEACH  and  BO  SWELL,  HATFIELD  &  CO., 
Dec.  18.  LIMITED. 

Frolongation  of  Patent — Petition  hy  Assignees — Accounts  of  Inventor's  Profits, 

Petition  by  assignees  of  a  patent  for  its  extension  dismissed,  no  means 
of  judging  whether  the  inventor  had  been  remunerated  having  been  given. 
An  application  for  adjournment  was  refused  as  unprecedented. 

This  was  a  petition  to  extend  the  term  of  letters  patent, 
which  had  been  granted  to  Charles  Peach  on  January  30, 1888, 
No.  1382,  for  an  invention  of  "  improvements  in  the  method  of 
and  in  machinery  or  apparatus  for  grinding  cutlery  or  other 
articles  which  require  to  have  a  convex  surface."  Boswell, 
Hatfield  &  Co.,  Limited,  were  assignees  of  the  said  letters. 

It  stated  that  the  invention  was  at  the  date  of  the  letters  a 
new  invention  within  the  realm,  and  had  been  communicated 
from  abroad  to  Peach  from  one  Johnston,  who  had  obtained 
letters  patent  in  the  United  States  of  America;  that  foreign 

*  Present:  Lord  Macnaghten,  Lord  Shand,  Lord  Davey,  Lord  Lindley, 
and  Sir  Ford  North. 
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patents  were  applied  for  and  granted  in  respect  of  the  said 
invention ;  that  they  had  been  allowed  to  lapse  in  the  second 
or  third  year  of  their  respective  terms ;  and  that  no  pecuniary 
or  other  remuneration  had  been  received  by  the  petitioners  in 
respect  thereof.  There  was  no  allegation  that  Johnston,  who 
was  admitted  to  have  been  the  actual  inventor,  had  been 
insufficiently  remunerated,  nor  were  there  any  accounts  of 
Johnston's  produced. 

Moulto7iy  K.C.f  and  Lever,  for  the  petitioners,  contended 
that  Peach  was  the  legal  inventor,  for  he  had  introduced  the 
invention  into  England,  had  become  the  patentee  in  his  own 
name,  and  had  also  been  doing  his  best  to  introduce  the  trade. 

Sutton  (The  Attorney-General  with  him),  for  the  Crown,  cited 
Newton's  Patents  (1) ;  In  re  Bower-Barff  Patent  (2) ;  Semet 
and  Solvay's  Patent  (S) ;  Carl  Pieper's  Patent.  (4) 

Moulton,  K.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

LoKD  Macnaghten.  This  is  an  application  for  an  extension 
of  a  patent  which  was  a  communication  from  abroad.  The 
applicants,  who  are  a  commercial  company  and  the  assignees 
of  the  patent,  have  given  their  Lordships  no  opportunity  of 
judging  whether  the  inventor  has  been  remunerated  in  any 
shape  or  form.  That,  in  their  Lordships'  opinion,  is  fatal  to 
the  petition. 

Their  Lordships  have  been  asked  to  grant  an  adjournment, 
in  order  that  the  information  which  is  now  wanting  may  be 
supplied.  They  dechne  to  do  so.  They  do  not  find  that  there 
has  been  any  case  in  which  such  an  application  has  been 
granted  by  this  Board.  The  rules  which  guide  their  Lordships 
in  the  exercise  of  their  duty  of  advising  the  Crown  whether 
a  patent  should  be  extended  or  not  are  perfectly  well  known, 
and  they  must  be  strictly  followed.  An  application  for  an 
extension  of  a  patent  is  an  application  for  an  indulgence,  and 
for  an  indulgence  of  a  very  extraordinary  kind.    Patentees  who 
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(1)  (1884)  9  App.  Cas.  592. 

(2)  [1895]  A.  C.  675. 


(3)  [1895]  A.  C.  78. 

(4)  (1895)  12  Rep.  Pat.  Cas.  292. 


416 


HOUSE  OF  LOEDS 


[1902} 


J.  C.  come  and  ask  for  that  indulgence  must  understand  that  the 

1901  settled  rules  that  guide  this  Board  will  be  adhered  to.  Their 

Peaot's  Lordships  will  humbly  advise  His  Majesty  to  refuse  this 

Patent.  petition. 

Peach  and 

BOSWELL, 

Hatfield      Solicitor  for  petitioners  :  C.  A.  Anderson. 
&  Co.,  ^ 

Ex  parte.       Solicitor  for  the  Crown  :  The  Treasury  Solicitor. 


[PEIYY  COUNCIL.] 

J.O*     COMMISSIONEES  OF  TAXATION    .    .  Appellants; 

1902  AND 

Apriii5;    TEUSTEES  OF  ST.  MAEK'S  GLEBE    .  Eespondents. 

May  14. 

ON  APPEAL  FKOM  THE  SUPREME  COUET  OF  NEW  SOUTH 

WALES. 

New  South  Wales  Land  and  Income  Tax  Assessment  Act  of  1895,  s.  11, 
sub-s.  6 — Glebe  Lands  let  on  Leases — User  and  Occupation — Exemption 
from  Land  Tax. 

Held,  that  under  the  New  South  Wales  Land  and  Income  Tax  Assess- 
ment Act,  1895,  s.  11,  sub-s.  5,  glebe  lands  by  Crown  grant  vested  in  the 
respondents  for  parochial  church  purposes  in  connection  with  the  Church, 
of  England,  but  let  on  building  leases  or  sub-divided  for  that  purpose, 
were  not  exempt  from  assessment  for  land  tax  as  being  lands  occupied  or 
used  exclusively  in  connection  with  public  charitable  purposes  or  a  church. 

Although  the  rents  and  profits  of  those  lands  might  be  so  used  by  the 
trustees,  yet  so  far  as  the  lands  were  let  on  building  leases  they  were  not  so 
used  by  the  lessees,  and  so  far  as  they  were  not  let  they  were  not  occupied 
or  used  for  any  purpose. 

:  Appeal  from  a  judgment  of  the  Supreme  Court  (Oct.  24, 
1900)  on  a  special  case  stated  by  the  Court  of  Eeview  under 
s.  45  of  the  Land  and  Income  Tax  Assessment  Act  of  1895 
(59  Yict.  No.  15),  on  appeal  by  the  respondents  against  an 
assessment  to  land  tax  made  by  the  appellants  under  the 
said  Act. 

That  assessment  was  in  respect  of  about  forty  acres  of  land 


*  Present:  Lokd  Macnaghten,  Lord  Davey,  Lord  Eobertson,  Lord 
LiKDLEY,  and  Sir  Ford  North. 
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Glebe. 


at  Kandwick  vested  in  the  respondents  (as  trustees  appointed      J.  C. 

under  an  Act  8  Will.  4,  No.  5,  for  the  regulation  of  the  affairs  1902 

of  the  United  Church  of  England  and  Ireland  in  New  South  commis- 

Wales)  by  a  Crown  grant  dated  June  8,  1857.  TaxItZ 

The  object  of  the  grant  as  set  forth  therein  was  to  promote  ^• 

'  °  ,  Trustees  of 

religion  and  education  in  New  South  Wales,  and  the  said  lands  St^Maek's 
became  and  were  at  the  time  of  the  assessment  vested  in  the 
respondents  upon  trust  for  appropriation  as  the  glebe  annexed 
to  the  church  of  the  United  Church  of  England  as  by  law 
established  erected  at  Greenoaks,  Darling  Point,  and  known  as 
-St.  Mark's,  in  conformity  with  the  provisions  of  the  aforesaid 
Act  and  of  another  Act— 7  Will.  4,  No.  3. 

The  whole  of  the  glebe  lands  were  sub-divided  into  allot- 
ments or  blocks  for  sale  or  to  let  on  building  leases,  and  a 
portion  of  such  allotments  or  blocks  had  been  and  was  at  the 
date  of  the  assessment  demised  by  the  respondents  on  building 
leases,  and  the  lessees  had  erected  private  dwellings  on  and 
were  paying  rent  in  respect  of  such  demised  premises  to  the 
respondents.  Another  portion  of  such  allotments  or  blocks 
had  been  and  was  demised  by  the  respondents  on  building 
leases,  and  the  lessees  thereof  were  paying  rent  in  respect  of 
the  same,  but  had  not  built  thereon  and  were  not  otherwise 
occupying  the  same.  The  rents  had  been  and  were  being 
applied  by  the  respondents  for  the  purposes  of  the  trust.  The 
residue  of  the  lands,  i.e.,  the  undisposed  of  allotments,  were  at 
the  time  of  the  assessment  waste  land  not  physically  occupied 
or  used  for  any  purpose. 

The  following  were  the  questions  proposed  in  the  special 
case 

"1.  Was  I  right  in  holding  that  only  such  lands  as  were 
directly  or  physically  occupied  or  used  for  or  in  connection 
with  a  public  charitable  purpose  were  exempt  from  assessment 
under  the  said  sub-section  ?  or, 

"2.  Were  the  demise  of  the  said  lands  and  the  receipt  and 
apphcation  of  the  rents  thereof  by  the  appellants  "  (the  present 
respondents),  "as  aforesaid,  an  occupation  or  exclusive  user  of 
the  said  lands,  or  any  of  them,  for  a  public  charitable  purpose 
within  the  meaning  of  the  said  sub-section  *? 
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J.  C.         "3.  Was  the  possession  of  the  said  waste  lands  as  aforesaid 

1902  an  occupation  or  exclusive  user  of  the  said  waste  lands  for 

OoMMis-  ov  m  connection  with  public  charitable  purposes  within  the 

Taxation  Cleaning  of  the  said  sub-section  ?  " 

The  Supreme  Court  answered  these  questions  in  favour  of 
Tbustees  of  .  . 

St.  Maek's  the  respondents.    All  the  judges  thereof  concurred  in  holding 

  ■     that  the  said  glebe  lands  were  exempt  from  assessment  for 

land  tax  because  they  were  used  exclusively  for  or  in  connection 
with  the  church. 


Asquith,  K,C.y  and  Vaughan  Hawkins ,  for  the  appellants,  con- 
tended that  whether  the  glebe  lands  were  let  on  building  leases 
to  private  persons  or  were  vacant  lands  laid  out  for  the  purpose 
of  being  so  let,  in  either  case  they  were  not  lands  occupied  or 
used  exclusively  for  or  in  connection  with  a  church  or  other 
object  mentioned  in  s.  11  of  the  Act  of  1895.  Nor  were  they 
occupied  or  used  exclusively  for  or  in  connection  with  a  public 
charitable  purpose  or  a  church  within  the  meaning  of  sub-s.  5 
of  s.  11.  Nor  were  they  used  for  public  purposes  within  the 
meaning  of  sub-s.  6.  The  question  must  be  decided  in  refer- 
ence to  the  user,  possession,  or  occupation  of  the  lands,  not  in 
reference  to  the  application  of  the  rents  issuing  thereout. 
Keference  was  made  to  Moran  v.  Commissioners  of  Taxation.  (1) 

CoheUy  K,C.y  and  Tyrrell  Faine,  for  the  respondents,  con- 
tended that  according  to  the  true  construction  of  the  Act  it 
was  a  question  of  the  application  of  rent  rather  than  the  user 
of  land.  The  rents  received  were  applied  by  the  respondents 
to  the  purposes  of  the  trusts  contained  in  the  Crown  grant 
and  to  no  other  purposes.  It  was  submitted  that  in  order 
to  exempt  them  from  assessment  under  s.  11,  sub-s.  5,  it 
was  not  necessary  that  there  should  be  either  direct  physical 
possession  or  direct  physical  user  by  the  respondents.  As  to 
so  much  thereof  as  was  let,  the  respondents  as  trustees  occu- 
pied or  used  them  exclusively  for  or  in  connection  with  public 
charitable  purposes  or  a  church  within  the  meaning  of  that 
sub-section.  It  was  let  in  order  to  improve  its  value  in 
furtherance  of  the  trusts  on  which  it  was  held.  Then,  as 
(1)  19  N.  S.  W.  L.  E.  189. 
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regards  the  lands  which  were  not  let,  it  was  contended  that  J.  C. 
the  respondents,  not  having  demised  the  same,  did,  under  the  1902 
Crown  grant,  occupy  or  use  them  within  the  meaning  of  the  Commis- 

sub-section.  — - 

Asquithj  rephed.  v. 

Trustees  op 
St.  Mark's- 

May  14.   The  judgment  of  their  Lordships  was  delivered  by 

LoED  Davey.  This  is  an  appeal  from  the  decision  of  the 
Supreme  Court  of  New  South  Wales,  upon  a  special  case  stated 
by  the  Court  of  Eeview,  under  s.  45  of  the  Land  and  Income 
Tax  Assessment  Act  of  1895.  The  question  in  substance 
raised  by  the  special  case  was  whether  certain  glebe  lands,  by 
Crown  grant  vested  in  the  respondents  for  parochial  church 
purposes  in  connection  with  the  Church  of  England,  were  in 
the  circumstances  stated  in  the  special  case  exempted  from 
assessment  for  land  tax.  The  Supreme  Court  decided  that 
the  glebe  lands  were  exempted,  and  the  Commissioners  have 
appealed. 

The  decision  of  the  question  depends  on  the  construction  of 
s.  11,  sub-s.  5,  of  the  Land  and  Income  Tax  Assessment  Act  of 
1895,  which  is  as  follows  :~ 

"Part  IL— Land  Tax. 

"  Sect.  11.  The  lands  and  classes  of  lands  hereinafter  speci- 
fied are  exempted  from  assessment  for  taxation  under  this  Act, 
namely : — 

"  (5.)  Lands  occupied  or  used  exclusively  for  or  in  connec- 
tion with  pubHc  pounds,  public  hospitals,  whether  supported 
wholly  or  partly  by  grants  from  the  Consolidation  Kevenue 
Fund  or  not,  and  which  are  not  a  source  of  profit  or  gain  to  the 
users  or  owners  thereof,  benevolent  institutions,  pubhc  charit- 
able purposes,  churches,  chapels  for  public  worship,  universities, 
affiliated  colleges,  the  Sydney  Grammar  School,  mechanics' 
institutes  and  schools  of  arts,  and  lands  on  which  are  erected 
public  markets,  town  halls,  or  municipal  council  chambers, 
or  any  lands  the  property  of  or  vested  in  any  council  or  munici- 
pality, pubHc  hospital,  university,  or  affiliated  college." 
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J.  C.  Are  the  lands  in  question  "  occupied  or  used  exclusively  for 

1902  or  in  connection  "  with  public  charitable  purposes  or  a  church  ? 

CoMMis-  The  lands  (in  area  about  fortj^  acres)  were  vested  in  trustees 

tIxTtion  appointed  under  an  Act  of  8  "Will.  4,  No.  5,  by  Crown  grant  of 

^    ^'        June  3,  1857.    The  object  of  the  grant  was  therein  stated  to 

Tkustees  of  ° 

St.  Mark's  be  to  promote  religion  and  education  in  New  South  Wales, 

 '     and  the  trusts  were  declared  to  be  **for  the  appropriation 

thereof  as  the  glebe ' annexed  to  the  Church  of  England"  at 
Greenoaks,  Darling  Point,  and  known  as  St.  Marks,  in  con- 
formity with  the  provisions  of  the  said  Act,  and  of  another 
Act  of  7  Will.  4,  No.  3,  so  far  as  applicable. 

By  s.  21  of  the  Act  8  Will.  4,  No.  5,  trustees  were  empowered 
with  certain  consents  to  demise  glebe  lands  for  terms  of  years 
and  apply  the  rents  and  profits  (1.)  in  paying  an  annual  sum 
of  150^.  a  year  to  the  officiating  minister  of  the  church  as  an 
allowance  for  the  glebe ;  (2.)  in  building  or  enlarging  the  church 
to  which  the  glebe  is  annexed  or  a  residence  for  the  clergyman ; 
(3.)  in  or  towards  building  or  enlarging  a  church  in  another 
place  in  the  same  township  or  district  and  paying  a  stipend 
to  the  officiating  minister ;  (4.)  with  the  consent  of  the  bishop 
in  or  towards  the  building  of  other  churches  and  residences  for 
clergymen  and  endowing  the  officiating  minister  thereof. 

Pursuant  to  this  power  the  glebe  lands  of  St.  Mark's  have 
been  sub-divided  into  blocks  for  sale  or  to  let  on  building  leases. 
Some  of  the  blocks  have  been  demised  by  the  respondents  on 
building  leases,  and  the  lessees  have  erected  private  dwellings 
thereon.  Others  of  the  blocks  have  been  demised  on  building 
leases,  but  have  not  yet  been  built  on,  and  the  balance  of  the 
lands  are  waste  lands,  and  are  not  (to  use  the  language  of 
the  special  case)  "  physically  occupied  or  used  for  any  purpose." 

On  these  facts  the  Supreme  Court  has  held  that  the  lands 
are  "  used  in  connection  with  "  the  charitable  purposes  of  the 
Crown  grant.  It  cannot  be  denied  that  the  words  in  them- 
selves and  without  a  context  are  capable  of  that  construction. 
But,  reading  the  whole  of  s.  11,  sub-s.  5,  of  the  taxing  Act, 
their  Lordships  think  that  the  words  point  rather  to  the  use 
and  occupation  of  the  land  itself,  and  do  not  prima  facie  apply 
to  the  use  or  purpose  to  which  the  rents  and  profits  derived 
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from  the  land  may  be  applied.    A  private  dwelling-house  is      J.  C. 
used  and  occupied  by  the  owner  or  lessee  of  it  as  a  residence  1902 
for  himself  and  his  family,  and  it  would,  in  the  opinion  of  their  commis- 
Lordships,  be  a  forced  construction  to  say  that  it  was  used  by 
the  lessors  for  their  own  purposes  because  they  apply  the  rent 


signers  op 
Taxation 
v. 

.  Trustees  of 

which  they  receive  m  a  particular  way.    If  it  be  said  that  the  8t.  :mai;k's 


land  is  used  by  the  trustees,  though  not  by  the  lessees,  for  the 
charitable  purpose,  the  answer  would  seem  to  be  that  the  land 
is,  strictly  speaking,  not  used  by  the  trustees  at  all.  They 
have  parted  with  the  use  and  occupation  of  it  during  the  term 
of  the  lease.  It  is  the  money  derived  from  the  rents  and 
profits  which  they  use  and  not  the  land.  Looking  at  the 
context,  it  is  to  be  observed  that  lands  used  "  for  or  in  connec- 
tion with  "  public  hospitals,  universities,  and  affiliated  colleges 
are  in  the  first  instance  exempted,  and  later  in  the  section, 
as  a  separate  exemption,  "  lands  the  property  of  or  vested  in" 
any  public  hospital,  university,  or  affiliated  college  are  also 
exempted.  According  to  any  admissible  uso  of  language,  the 
latter  exemption  must  be  intended  to  cover  something  not 
included  in  and  different  from  that  comprised  in  the  first 
exemption.  But  there  is  no  similar  exemption  of  land  the 
property  of  or  vested  in  churches  or  charitable  trustees  gene- 
rally. The  words  for  or  in  connection  with  "  (say)  a  hospital 
or  a  church  are  probably  intended  to  include,  not  only  the 
actual  site  of  the  hospital  or  church,  but  also  other  buildings 
or  land  occupied  in  connection  with  the  principal  building, 
as,  for  example,  land  used  for  a  residence  for  the  head  or 
minister,  or  a  room  for  church  meetings  or  other  similar 
purposes. 

In  short,  their  Lordships,  while  admitting  that  the  words 
are  not  free  from  ambiguity,  think  that  they  should  be  con- 
strued strictly.  If  it  had  been  intended  to  include  all  lands 
which  are  vested  in  or  held  as  an  endowment  only  of  churches, 
grammar  schools,  and  the  like,  they  cannot  think  that  the 
Legislature  would  not  have  found  apt  words  to  express  its 
meaning. 

As  to  the  lands  which  are  not  let,  the  special  case  finds  that 
they  are  not  occupied  or  used  for  any  purpose.    They  are  not, 
A.  C.  1902.  3  2  F 
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J.C.  therefore,  on  the  construction  which  their  Lordships  have 

1902  given  to  the  words  of  the  section,  within  the  exemption. 

CoMMTs-  Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 

TaxaSon-  ^^^^        order  of  the  Supreme  Court  should  be  reversed,  and 

^  ^-  question  1  in  the  special  case  should  be  answered  in  the 
Trustees  of  .  ^ , 

St.  Mark's  affirmative,  and  questions  2  and  3  in  the  negative,  and  that 

CrLEBE 

 '     the  present  respondents  should  pay  the  costs  of  the  hearing  in 

the  Supreme  Court.  '  The  appellants  will  pay  the  costs  of  this 
appeal,  regard  being  had  to  the  terms  on  which  special  leave 
to  appeal  was  given. 

Solicitors  for  appellants  :  Light  d  Galbraith, 
Solicitors  for  respondents  :  Faines,  Blyth  <f  Huxtahle. 


[PRIVY  COUNCIL.] 

J.C*     COMMISSIONEES  OF  TAXATION     .    .  Appellants; 

1902  AND 

A^i5',    ANTILL  Eespondent. 

June  5. 

.   ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

New  South  Wales  Land  and  Income  Assessment  Act,  1895,  s.  28,  sul-s.  1 — 
Construction — Income  Tax — Deduction  of  Fair  Bent  in  respect  of  Crown 
Lease — Practice —  Costs. 

Held,  under  New  South  Wales  "Land  and  Income  Tax  Assessment 
Act  of  1895,"  that  the  respondent,  who  carried  on  the  business  of  a  grazier 
on  land  held  under  a  Crown  lease  (and  therefore  exempt  from  land  tax), 
was  not  entitled  to  deduct  from  the  taxable  amount  of  his  income  in 
1899  a  sum  representing  the  fair  rental  value  of  the  leasehold  premises 
and  improvements  thereon  for  that  year.  The  deduction  is  not  authorized 
by  s.  28,  sub-s.  1,  the  rental  value  not  being  an  outgoing,  loss,  or  expense 
within  the  meaning  of  that  sub-section. 

Decree  of  the  Court  below  reversed,  the  appellant  paying  respondent's 
costs  in  accordance  with  the  terms  on  which  special  leave  to  appeal  had 
been  granted. 

Appeal  by  special  leave  from  a  decision  of  the  Supreme 
CJourt   (Feb.  14,  1900)  upon  a  special  case  stated  by  the 

*  Present:  Lord  Macnaghten,  Lord  Davey,  Lord  Robertson,  Lord 
LiNDLEY,  and  Sir  Ford  North. 
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•Court  of  Eeview  under  s.  45  of  the  Land  and  Income  Tax 
Assessment  Act  of  1895.  The  only  question  therein  was 
whether  a  tenant  of  Crown  lands  who,  for  the  purposes  of  his 
business  as  a  grazier,  has  for  a  large  sum  of  money  purchased 
irom  prior  lessees  a  Crown  lease  of  his  lands  upon  which 
improvements  had  been  made  and  has  made  further  improve- 
ments on  them  is,  in  order  to  ascertain  the  income  in  respect 
of  which  he  is  chargeable  for  tax,  entitled  to  a  deduction 
of  the  fair  rental  value  of  such  lands  and  improvements  over 
a^nd  above  the  rent  payable  under  the  Crown  lease.  The 
Supreme  Court  decided  in  favour  of  the  respondent  that  he 
was  entitled  to  make  the  deduction. 

The  material  sections  are  given  in  their  Lordships'  judgment. 

The  respondent  held  "  Mara  "  station  from 'the  Crown  under 
a  lease  for  a  rent  of  twenty-eight  years  from  August  5,  1889, 
at  a  term  of  415Z.  per  annum.  The  ^respondent  bought  this 
lease  on  May  5,  1890,  from  the  prior  lessees  for  the  sum 
of  10,250Z. 

It  was  admitted  for  the  purposes  of  argument  on  the  principle 
involved  in  the  decision  of  the  present  case,  and  subject  to 
reconsideration  of  the  facts  if  the  respondent  should  be  success- 
ful, that  the  improvements  on  Mara  "  at  the  time  of  the 
purchase  by  the  respondent  were  of  the  value  of  3000Z.,  and 
that  there  has  been  spent  since  in  improvements  the  sum  of 
lOOOZ. ;  that  the  present  value  of  the  respondent's  interest  in 
the  leasehold  premises  (apart  from  the  improvements)  is 
13,850Z. ;  that  542Z.  yearly  is  a  fair  rental  value  of  the  said  lands 
apart  from  improvements  over  and  above  the  rent  payable 
to  the  Crown ;  and  that  2021.  is  a  fair  rental  value  of  the 
improvements. 

The  respondent,  in  making  his  income  tax  return  under  the 
Act  for  the  year  1898,  claimed  a  deduction  of  641/.  as  fair 
rent "  in  respect  of  the  alleged  rental  value  (belonging  to  him) 
of  the  station  and  improvements.  This  deduction  the  appel- 
lants refused  to  allow,  and  the  respondent  appealed  from 
the  disallowance  to  District  Court  Judge  Docker,  sitting  as  the 
Court  of  Eeview,  who  on  October  3,  1899,  dismissed  the 
appeal. 


J.  c. 

1902 
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J.  0.  The  Court  of  Eeview,  holding  that  the  respondent  was  not} 

1902  entitled  to  any  deduction  in  respect  of  the  rental  value  of  the 

CoMMis-  premises  and  improvements,  stated  the  said  special  case  for  ther 

tIxTtion  decision  of  the  Supreme  Court. 

V. 

  "       Asquith,  E.G.,  and  Va2igJia7i  Hawkins ,  for  the  appellants,, 

contended  that  the  deduction  claimed  was  not  a  loss,  outgoings 
or  expense  actually  incurred  by  the  respondent  in  the  production, 
of  his  income  within  the  meaning  of  s.  28,  sub-s.  1,  of  the  Aci 
of  1895.  The  leasehold  '*  Mara  "  station  consists  of  lands  in. 
respect  of  which  land  tax  is  not  payable  under  the  Act,  and  no 
such  deduction  as  that  claimed  is  authorized  by  s.  28,  sub-s.  1,. 
or  otherwise.  In  truth,  the  sum  sought  to  be  deducted  is 
income  accruing  *to  the  appellants  derived  from  lands  of  the 
Crown  held  under  lease,  and  is  expressly  made  payable  by  s.  15.. 

GoheUy  K.C.y  and  Tyrrell  Paine,  for  the  respondent,  contended, 
that  the  fair  rental  value  of  the  lands  leased  and  of  the  improve- 
ments thereon  is  an  essential  element  to  be  taken  into  accounts 
in  ascertaining  the  amount  of  taxable  income  derived  from  the 
respondent's  business  as  a  grazier.  According  to  the  Act  and 
to  the  form  of  returns  prescribed  by  the  regulations  made- 
thereunder,  the  deduction  claimed  in  this  case  is  allowed. 
What  has  been  deducted  is  the  estimated  rental  value  of 
improvements  which  contribute  to  income  derived  from  the 
lease.  That  is  an  outgoing  or  expense  actually  incurred  by  the- 
respondent  in  producing  his  income:  see  s.  28,  sub-s.  1.  It  is 
and  should  be  deemed  to  be  money  laid  out  for  the  purposes  ot 
the  grazing  business.  Under  s.  29,  sub-s.  6,  it  ought  to  be 
deducted.  It  should  be  deemed  to  be  the  rent  or  value  of 
I  premises  occupied  for  the  purposes  of  that  business  to  be 

deducted  under  s.  29,  sub-s.  7  :  see  Bussell  v.  Town  and  County 
Bank.  (1) 

Vaughan  Hawkins;  replied. 

1902         The  judgment  of  their  Lordships  was  delivered  by 

Juneb.        LoKD  Macnaghten.    This  appeal  raises  a  question  under 
"The  Land  and  Income  Tax  Assessment  Act  of  1895."  The^ 
(1)  (1888)  13  App.  Gas.  418. 
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.appeal  is  against  a  judgment  of  the  Supreme  Court  of  New 
South  Wales  on  a  special  case  stated  by  the  Court  of  Keview 
Tsnder  sect.  45.  The  Appellants  are  the  Commissioners  of 
Taxation. 

It  appears  from  the  special  case,  which  was  founded  on 
.^admissions  made  for  the  purpose  of  the  appeal  to  the  Supreme 
Court,  that  Mr.  Antill,  the  present  respondent,  carried  on 
business  as  a  grazier  on  a  station  or  run  called  Mara,"  held 
lunder  lease  from  the  Crown.    The  special  case  set  forth  : — 

(1.)  The  sum  paid  by  Mr.  Antill  for  the  purchase  of  the 
iS^tation  from  the  prior  lessees ; 

(2.)  The  rent  payable  to  the  Crown ; 

(3.)  The  term  unexpired  ; 

(4.)  The  value  of  the  improvements  at  the  time  of  Mr. 
An  till' s  purchase  ; 

(5.)  The  amount  spent  on  improvements  by  Mr.  Antill  after 
the  purchase ; 

(6.)  The  present  value  of  Mr.  Antill's  interest ; 

(7.)  The  fair  rental  value  of  the  premises  apart  from 
improvements  over  and  above  the  rent  payable  to  the 
Crown; 

(8.)  The  present  value  of  Mr.  Antill's  interest  in  the 
improvements ;  and 

(9.)  The  fair  rental  value  of  such  improvements. 

The  question  on  which  the  decision  of  the  Supreme  Court 
■was  pronounced  was  whether  or  not  Mr.  Antill  was  entitled  to 
■deduct  or  have  deducted  from  the  taxable  amount  of  his 
income  for  the  year  1899  a  sum  representing  the  fair  rental 
value  of  the  said  leasehold  premises  and  improvements  thereon 
for  that  year." 

The  Full  Court,  consisting  of  Darley  C.J.  and  Owen  and 
Simpson  JJ.,  answered  that  question  in  the  affirmative. 

The  Act  of  1895  imposes  both  a  land  tax  and  an  income 
tax.  Under  Parts  II.  and  III.  of  the  Act  the  land  tax  is  to 
be  assessed  on  the  unimproved  value  of  all  lands  witli  certain 
exceptions.  It  is  common  ground  that  the  holding  known  as 
"  Mara  "  station  falls  within  the  exception  of  Crown  lands," 
;and  is  exenOipt  fr®m  land  tax. 
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The  provisions  as  to  income  tax  are  contained  in  Part  IV.  of 
the  Act,  beginning  with  s.  15. 

By  s.  15  it  is  declared  that  subject  to  the  provisions  of  the 
Act  income  tax  is  to  be  levied  in  respect  of  the  annual  amount 
of  all  incomes  exceeding  200?.  per  annum  : — 

**  (i.)  Arising  or  accruing  to  any  person  wheresoever  residing 
from  any  profession,  trade,  employment,  or  vocation  carried  on 
in  New  South  Wales,  whether  the  same  be  carried  on  by  such 
person  or  on  his  behalf  wholly  or  in  part  by  any  other  person. 


"  (iii.)  Derived  from  lands  of  the  Crown  held  under  lease  or 
license  issued  by  or  on  behalf  of  the  Crown. 

"  (iv.)  Arising  or  accruing  to  any  person  wheresoever  resid- 
ing from  any  kind  of  property,  except  from  land  subject  to 
land  tax  as  hereinafter  specifically  excepted,  or  from  any  other 
source  whatsoever  in  New  South  "Wales  not  included  in  the 
preceding  sub-sections." 

Under  s.  17  certain  incomes,  including  income  derived 
from  the  ownership  of  land  subject  to  land  tax  "  and  "  income 
derived  directly  from  the  use  or  cultivation  of  land  subject  to 
land  tax,  are  exempt  from  income  tax. 

Sects.  27  and  28,  so  far  as  material  for  the  present  question, 
are  as  follows  : — 

"  27.  For  the  purpose  of  ascertaining  the  sum,  hereinafter 
termed  '  taxable  amount,'  on  which  (subject  to  the  deductions 
hereinafter  mentioned)  income  tax  is  payable,  the  following 
direction  and  provisions  shall  be  observed  and  carried  out : 

"  (i.)  The  amount  of  taxable  income  from  all  sources  for  the 
year  immediately  preceding  the  year  of  assessment  shall  be 

taken  as  the  basis  of  calculation. 

****** 

"  (iii.)  No  tax  shall  be  payable  in  respect  of  income  earned 
outside  the  Colony  of  New  South  Wales. 


"  (vi.)  In  all  other  cases  the  taxable  amount  shall  be  the 
total  amount  of  taxable  income  arising  or  accruing  to  any 
person  from  all  sources  except  to  the  extent  of  the  exemptions 
provided  by  section  17. 


A.  C. 


AND  PEIVY  COUNCIL. 


427 


"  28.  From  the  taxable  amount  so  ascertained  as  aforesaid 
every  taxpayer  shall  be  entitled  to  deductions  in  respect  of  the 
annual  amount  of — 

"  (i.)  Losses,  outgoings,  including  interest  and  expenses 
actually  incurred  in  New  South  Wales  by  the  taxpayer  in  the 
production  of  his  income." 

It  may  be  observed  in  passing  that  a  taxpayer  occupying  for 
the  purpose  of  business  any  land  in  respect  of  which  land  tax 
is  payable  by  him  is  authorized  by  sub-s.  (vi.)  of  s.  28  to 
"deduct  a  sum  equal  to  5  per  cent,  on  the  amount  of  the 
unimproved  value  of  such  lands  plus  5  per  cent,  on  the  amount 
of  the  value  of  the  improvements  thereon  which  are  used  and 
required  for  the  purposes  of  such  business."  No  such  deduc- 
tion, however,  is  authorized  in  the  case  of  a  taxpayer  who 
occupies  for  the  purpose  of  business  land  not  subject  to 
land  tax. 

The  result  of  these  enactments  seems  to  be  that  the  only 
deductions  which  Mr.  Antill  was  entitled  to  make  from  the 
income  arising  or  accruing  to  him  from  "  Mara  "  station  were 
those  specified  in  s.  28,  sub-s.  (i.).  In  the  opinion  of  their 
Lordships,  the  deduction  sanctioned  by  the  Full  Court  under 
the  head  of  "fair  rental  value  of  the  leasehold  premises  and 
improvements  thereon  "  is  not  an  outgoing,  loss,  or  expense 
within  the  meaning  of  that  sub-section.  The  learned  Chief 
Justice  thought  it  fell  "exactly  within  the  word  *  expenses.'  " 
His  view  was  that  the  word  "  income  "  as  used  in  the  Act  of 
1895  was  equivalent  to  the  expression  "  balance  of  gains  and 
profits  "  in  "  the  English  Act."  "  The  thing  taxed,"  he  said, 
"  is  the  same  in  both  Acts,"  and  he  relied  on  some  well-known 
decisions  in  England  in  cases  under  Sched.  D.  His  learned 
colleagues  agreed  with  the  Chief  Justice.  Owen  J.  was  clearly 
of  opinion  that  the  principle  in  "  the  Act  of  1895  "  and  "  the 
English  Act  "  was  "  the  same."  "  They  both,"  he  said,  "  im- 
pose a  tax  on  net  income  and  net  income  only."  Simpson  J. 
was  of  the  same  opinion,  principally  for  the  reason  that  the  tax 
was  an  income  tax.  "  Income,"  he  said,  "  means  profit." 
The  terms  were,  he  thought,  "  synonymous."  Their  Lordships 
may  observe  that  the  case  of  Bussell  v.  Toicn  and  County 
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Bank  (1),  on  wliicli  Owen  J.  relied,  has  little  or  no  bearing  on 
the  question.  It  merely  decided  that  banking  premises  used 
by  a  bank  for  the  purposes  of  its  business  were  not  used  as  a 
"  dwelling-house "  within  the  meaning  of  one  of  the  rules 
under  Sched.  D,  although  an  official  of  the  bank  was  required 
to  reside  there.  - 

Instead  of  collecting  income  tax  by  separate  returns  under 
different  schedules  of  charge,  as  is  the  case  under  the  income 
tax  code  in  force  in  this  country,  the  Act  of  1895  in  force  in 
New  South  Wales  first  imposes  a  land  tax  upon  all  lands  in 
the  State  with  certain  exceptions,  and  then  requires  inclusive 
returns  of  all  income  arising  from  any  kind  of  property  in  the 
State  except  from  land  subject  to  land  tax.  The  Act  of  1895 
differs  so  much,  both  in  its  general  scheme  and  in  its  language, 
from  the  income  tax  code  in  force  in  the  United  Kingdom  that 
it  is  difficult  to  see  how  decisions  in  cases  under  Sched.  D, 
which  imposes  the  tax  on  trade  and  professional  incomes  in 
this  country,  can  be  any  guide  to  the  construction  of  "  The 
Land  and  Income  Tax  Assessment  Act  of  1895." 

Their  Lordships  are  of  opinion  tha|;  the  decision  of  the  Full 
Court  cannot  be  supported,  and  they  will  therefore  humbly 
advise  His  Majesty  that  the  order  of  that  Court  should  be 
varied  by  answering  in  the  negative  the  question  which  has 
been  answered  in  the  affirmative. 

Having  regard  to  the  terms  on  which  leave  to  appeal  was 
granted,  and  to  the  fact  that  the  difficulty  was  in  a  great 
measure  due  to  directions  issued  by  the  Commissioners  of 
Taxation,  their  Lordships  are  of  opinion  that  the  costs  of  the 
respondent  of  this  appeal,  although  it  has  been  successful, 
ought  to  be  paid  by  the  appellants. 


Solicitors  for  appellants  :  Light  d-  Galbraith, 
Solicitors  for  respondent :  Paines,  Blyth  d  Huxtahle, 


(1)  13  App.  Cas.  418. 
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•TUENBULL  &  CO  Defendants; 

AND 

DUVAL  Plaintiff. 

ON  APPEAL  FROM  THE  SUPREME  COURT  AT  JAMAICA. 

Practice — New  Trial  refused — No  Application  for  Discovery — Cancelment  of 
Security  by  Married  Woman  for  her  Ilushand^s  Debts. 

Held,  that  the  appellants  could  not  enforce  a  charge  on  the  respondent's 
share  in  her  father's  estate,  obtained  through  their  agent,  who  was  also 
executor  and  trustee  for  her  under  her  father's  will,  by  pressure  through 
her  husband,  whose  debts  were  to  be  thereby  secured,  concealment  of 
material  facts,  and  without  independent  advice : 

Held,  further,  that  the  appellants,  who  before  the  trial  had  made  no 
application  for  discovery  of  documents,  were  not  entitled  to  a  new  trial  on 
the  ground  of  an  important  document,  shewn  to  have  been  accessible  at 
the  trial  if  called  for,  having  since  come  to  their  knowledge. 

Appeal  from  an  order  of  the  Supreme  Court  (Sept.  17, 
1900)  dismissing  a  motion  by  the  appellants  to  set  aside  a 
judgment  entered  for  the  respondent  by  Clarke  C.J.,  or  to 
grant  a  new  trial. 

The  action  was  brought,  under  the  circumstances  set  out 
in  their  Lordships'  judgment,  to  set  aside  an  indenture  of 
August  5,  1898,  made  between  the  respondent  of  the  first  part, 
her  husband  of  the  second  part,  and  the  appellants  of  the  third 
part,  and  for  payment  by  the  appellants  of  the  moneys  which 
they  had  received  thereunder  with  interest. 

The  judgment  (May  17,  1900)  was  in  favour  of  the  respon- 
dent for  503Z.  15s.  Id.,  being  the  sum  of  665Z.  w4iich  the 
appellants  admitted  they  had  received  under  the  said  deed  less 
the  sum  of  161/.  4s.  lid.,  the  amount  in  which  the  respondent's 
husband  was  indebted  to  the  appellants  for  beer,  and  for  which 
the  respondent  admitted  she  was  liable  to  the  appellants,  with 
interest  from  January  18,  1900,  at  the  rate  of  6  per  cent. 

*  Present:  LouD  Macnaguten,  Lord  Dayey,  Loud  KoiMuvrbox,  and  Loun 

XiINDLEY. 
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J.C.      per  annum.    And  it  was  decreed  that  the  said  deed  be  given 

1902      up  to  be  cancelled,  and  it  was  ordered  that  the  appellants  do- 

TuRNBULL   pay  the  costs  of  the  action. 
&  Co. 

V. 

Duval.  Terrell,  K.C.,  and  F.  S afford,  for  the  appellants,  contended 
that  the  order  of  September  17, 1900,  should  be  reversed.  The 
evidence  proved  that  the  deed  was  executed  by  the  respondent 
with  full  knowledge  of  the  contents  and  effect  thereof,  and  of 
all  the  circumstances  material  to  the  transaction,  and  that  the 
security  was  accepted  by  the  appellants  in  good  faith  and  for 
valuable  consideration.  The  deed  of  August  18,  1898,  had  a 
material  bearing  as  shewing  that  the  respondent  had  been 
separately  advised,  and  that  her  liability  was  secured  by  a 
charge  on  her  husband's  estate.  It  was  not  disclosed  at  the 
trial,  and  did  not  come  to  the  knowledge  of  the  appellants 
until  it  was  registered,  which  was  not  till  two  days  after  the 
judgment ;  and  therefore  in  any  eVent  there  should  be  a- 
new  trial. 

There  was  no  confidential  relation  between  the  respondent 
and  Campbell,  and  no  evidence  of  undue  influence.  It  is  not 
a  case  of  purchase  by  a  trustee — see  Lzcff  v.  Lord  (1) — but  of 
an  executor  taking  a  charge  on  a  legatee's  legacy.  Campbell 
owed  no  duty  to  the  legatee  as  to  her  way  of  dealing  with 
her  legacy,  and  was  bound  to  pay  it  as  she  directed.  Refer- 
ence was  made  to  Naylor  v.  Wynch  (2)  to  the  effect  that 
it  is  not  the  rule  of  equity  that  every  person  to  whom  the 
artificial  name  of  trustee  applies  is  incapable  of  dealing  with 
his  cestui  que  trust ;  the  essential  thing  is  that  the  relationship 
gives  the  former  some  possible  advantage  over  the  latter: 
Barron  v.  Willis  (3)  ;  see  also  Smith  v.  Kay,  (4) 

The  respondent  did  not  appear. 

1902         The  judgment  of  their  Lordships  was  delivered  by 
April  18.       LoED  LiNDLEY.     The  question  raised  by  this  appeal  is 
whether  a  security  for  lOOOZ.  given  to  the  appellants  by  a 
married  woman  for  [debts  of  her  husband  is  impeachable  by 


(1)  (1864)  34  Beav.  220. 

(2)  (1824)  2  L.  J.  (Ch.)  132. 


(3)  [1900]  2  Ch.  121. 

(4)  (1859)  7  H.  L.  750,  770. 
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her.  The  Supreme  Court  of  Janiaica  held  that  it  was.  The  J'.  C. 
creditors  to  whom  the  security  was  given  have  appealed  from  1902 
their  decision.  Tuknbuli*. 

The  respondent  did  not  appear  by  counsel  or  otherwise  on  ^ 
the  hearing  of  the  appeal,  which  their  Lordships  regret.  Duval.- 

The  facts  are  as  follows  : — 

Mr..  Duval,  the  husband  of  the  respondent,  was  in  business 
in  Jamaica,  and  was  in  pecuniary  difficulties  and  indebted  to 
the  appellants.  They  carried  on  business  in  Jamaica  under 
the  name  of  Turnbull  &  Co.  They  also  carried  on  business  in 
London  under  the  name  of  Park,  Macfadyen  &  Co.,  and  in 
New  York  under  the  name  of  Park,  Son  &  Co.  Their  agent 
in  Jamaica  was  a  Mr.  Campbell.  He  was  manager  for 
Turnbull  &  Co.,  and  was  the  agent  in  Jamaica  of  the  other 
firms. 

In  August,  1898,  when  the  security  in  question  was  given, 
Mr.  Duval  was  indebted  to  all  these  firms.  He  owed  the 
London  firm  only  a  small  sum,  about  221. ;  but  he  owed  the 
New  York  firm  nearly  1500Z.,  and  he  owed  the  Jamaica  firm 
nearly  lOOOZ.  This  sum  was  mainly  due  for  beer  supplied  by 
Campbell  for  Turnbull  &  Co.  to  Mr.  Duval,  to  enable  him  to 
fulfil  a  contract  which  he  had  entered  into  for  the  supply  of  beer 
to  the  military  forces  in  Jamaica. 

Mr.  Duval's  indebtedness  to  the  New  York  firm  was  for 
brick-making  machinery,  which  he  had  obtained  in  order  to 
start  a  brick  factory.  Throughout  the  summer  of  1898- 
Campbell  had  been  pressing  Duval  to  reduce  his  indebtedness,, 
and  had  threatened  to  stop  supplying  beer  unless  he  did. 

Mrs.  Duval  is,  according  to  her  own  account,  a  good  business 
woman.  She  was  on  good  terms  with  her  husband  and 
trusted  him  ;  but  they  were  not  living  together  in  August,  1898. 

Mr.  Campbell  was  not  a  stranger  to  her.  He  was  an 
executor  and  a  trustee  of  her  father's  will,  and  presumably,, 
therefore,  a  friend  of  her  father.  Her  father  died  in  January,. 
1898,  and  by  his  will,  after  making  a  devise  and  bequest  to 
another  daughter,  the  testator  devised  and  bequeathed  the 
residue  of  his  estate  to  Mr.  Campbell  and  another  gentleman 
upon  trust  to  sell  and  convert  the  same  into  money,  and  to 
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J.  G.      hold  the  proceeds  upon  trust  (inter  aHa)  to  invest  a  sum  of 
1902      2000Z.  for  the  benefit  of  Mrs.  Duval  and  her  children.  He 
TuBNBULL   gave  very  wide  discretionary  powers  to  his  executors  and 
&  Co.      trustees  as  to  seUing  his  property  and  winding  up  his  affairs, 
j?ovAL.     and,  subject  to  previous  devises  and  bequests,  he  directed  his 
trustees  to  pay  and  divide  the  ultimate  residue  of  his  estate 
amongst  his  three  children  and  two  nieces.    Mrs.  Duval, 
therefore,  was  entitled  to  one-fifth  of  her  father's  residuary 
estate,  and  Mr.  Campbell  was  a  trustee  of  that  share  for  her. 

In  August,  1898,  the  accounts  of  her  father's  estate  had 
not  been  settled.  The  amount  of  her  share  of  the  residue  was 
not  ascertained  until  a  year  afterwards,  and  was  then  found 
to  be  665 after  deducting  legacy  duty.  Mr.  Campbell,  how- 
ever, was  the  person  whose  duty  it  was  to  realize  and  ascertain 
and  pay  over  her  share  to  her.  The  appellant's  contention 
that  he  stood  in  no  fiduciary  relation  towards  her  is  obviously 
untenable. 

According  to  Campbell's  evidence,  Duval  was  the  first  to 
suggest  a  security  on  his  wife's  property ;  he  said  that  his  wife 
would  consent  to  give  it.  Duval  says  Campbell  first  suggested 
that  Mrs.  Duval  should  be  applied  to  for  assistance.  Be  this 
as  it  may,  it  was  ultimately  arranged  that  Campbell  should 
have  a  security  prepared  and  that  Duval  should  get  his  wife  to 
sign  it.  Accordingly  it  was  prepared  by  Campbell's  solicitors 
from  his  instructions.  Campbell  gave  it  to  Duval ;  Duval  got 
his  wife  to  sign  it.  Pietersz,  who  was  Campbell's  chief  clerk, 
witnessed  it  and  brought  it  back  to  Campbell  signed.  He 
went  with  Duval  to  get  it  signed,  and  he  went  at  Campbell's 
•request. 

Mrs.  Duval  stated  in  her  evidence  that  she  never  authorized 
her  husband  to  offer  her  property  as  security ;  and  she  never 
had  any  communication  with  Campbell  about  the  matter.  She 
never  requested  any  one  not  to  take  proceedings  against  her 
husband.  Shortly  before  August  5,  1898,  she  and  her  husband 
talked  about  her  giving  security.  She  knew  that  he  was  in 
difficulties  about  the  beer  business,  and  believed  that  lOOOZ*. 
would  get  him  out  of  his  troubles.  She  knew  that  he  had  a 
brick  factory  and  machinery,  but  not  that  he  was  in  difficulties 
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with  reference  to  this.    She  knew  nothing  about  any  docu-  J.O. 
ment  she  was  to  sign  until  it  was  brought  to  her  by  her  1902 
husband.    She  had  no  advice  about  it ;  she  did  not  read  it ;  turnbul^ 
it  was  not  explained  to  her.  She  signed  it  because  her  husband 
pressed  her  to  do  so,  and  told  her  he  was  being  pressed  by  i>u^^'. 
Campbell,  and  because  she  believed  that  if  she  would  sign  it 
for  lOOOZ.  it  would  enable  her  husband  to  settle  the  beer 
contract.    She  meant  to  lend  him  lOOOZ.  to  get  him  out  of  his 
trouble.    It  was  witnessed  by  Pietersz.    She  says  that  he  told 
her  there  was  no  harm  in  it ;  and  that  she  attached  import- 
ance to  this  statement  as  she  knew  he  was  Campbell's  chief 
clerk,  and  she  relied  on  Campbell  for  protection.  Pietersz,  how- 
ever, denies  that  he  said  there  was  no  harm  in  it,  or  anything 
to  that  effect. 

Mrs.  Duval's  statements  as  to  what  she  knew  of  her  hus- 
band's affairs,  of  what  he  told  her,  and  of  the  pressure  under 
which  she  signed  the  security,  are  all  corroborated  by  her 
husband. 

The  security  signed  is  set  out  in  the  record.  It  is  by 
no  means  a  simple  document.  It  is  not  a  security  for  a 
present  advance  to  her  or  to  her  husband.  It  states  Duval's 
indebtedness  to  the  three  firms  in  divers  large  sums  of  money,, 
and  contains  a  statement  that  the  partners  had  at  Mrs.  Duval's 
request  agreed  not  to  take  proceedings  against  her  husband 
until  after  September  30,  1898,  and  then  it  gives  a  charge  on 
her  share  of  her  father's  residuary  estate  in  favour  of  the 
partners  carrying  on  business  under  the  three  firm  names 
above  mentioned  for  all  sums  due  or  to  become  due  from 
her  husband  to  them  in  respect  of  any  business  transac- 
tions, and  a  covenant  by  her  to  pay  what  may  be  so  due.- 
But  both  the  charge  and  the  covenant  are  limited  in  amount 
to  lOOOZ. 

It  is  unnecessary  to  state  at  length  the  further  dealings 
between  the  parties.  Arrangements  were  made  between 
Duval  and  Campbell  for  reducing  the  debt  on  the  beer  account, 
and  it  was  considerably  reduced.  In  August,  1899,  Mrs. 
Duval  received  an  account  of  what  was  due  to  her  in  respect  of 
her  father's  .estate.    The  amount  was  700/.  less  duty,  but  she- 
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J.  C.      was  told  there  was  a  charge  upon  it  in  favour  of  Messrs.  Park, 
1902      Macfadyen  &  Co.,  and  that  before  any  money  could  be  paid 
TuRNBULL   to  her  she  must  arrange  with  them.    This  induced  her  to 
consult  Mr.  Gray,  a  solicitor,  who  obtained  a  copy  of  the 
Duval,     security,  and  at  once  endeavoured  to  have  it  amicably  set  aside. 

In  this  he  was  not  successful.  In  November,  1899,  the  trustees 
of  the  will  paid  Turnbull  &  Co.  the  sum  of  66 5 being  the  plain- 
tiff's share  of  her  father's  residuary  estate.  On  December  19, 
1899,  her  husband  became  bankrupt.  On  the  21st  Mrs.  Duval 
commenced  the  present  action  against  Turnbull  &  Co.  By 
her  claim  she  impeached  the  validity  of  the  security  she  had 
signed,  and  demanded  payment  to  her  of  the  sum  of  665Z. 
received  by  the  defendants.  A  defence  was  put  in.  The 
plaintiff  obtained  the  usual  order  for  discovery  from  the  defend- 
ants ;  but  they  did  not  apply  for  discovery  by  her.  The  trial 
came  on  in  due  course ;  witnesses  were  examined,  documents 
were  put  in  evidence ;  but  a  deed  of  August  18,  1898,  hereafter 
referred  to,  was  not  produced  or  referred  to.  The  action  was 
tried  by  the  Chief  Justice  without  a  jury,  and  he  set  aside  the 
deed.  The  plaintiff,  however,  was  willing  to  pay  what  was 
still  due  on  the  beer  account,  namely,  161Z.  odd,  and  she 
obtained  judgment  for  the  balance  of  the  6651.  with  interest 
and  costs. 

From  this  decision  Turnbull  &  Co.  appealed  to  the  Supreme 
•Court,  and  the  appeal  was  dismissed  with  costs.  The  appea] 
now  before  their  Lordships  is  from  this  decision  of  the  Appeal 
Court,  and  from  a  refusal  to  direct  a  new  trial. 

The  effect  of  the  evidence  given  at  the  trial  has  been  already 
stated.  In  the  face  of  such  evidence,  their  Lordships  are  of 
opinion  that  it  is  quite  impossible  to  uphold  the  security  given 
by  Mrs.  Duval.  It  is  open  to  the  double  objection  of  having 
been  obtained  by  a  trustee  from  his  cestui  que  trust  by  pressure 
through  her  husband '  and  without  independent  advice,  and  of 
having  been  obtained  by  a  husband  from  his  wife  by  pressure 
and  concealment  of  material  facts.  Whether  the  security 
€Ould  be  upheld  if  the  only  ground  for  impeaching  it  was  that 
Mrs.  Duval  had  no  independent  advice  has  not  really  to  be 
determined.    Their  Lordships  are  not  prepared  to  say  it  could 
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not.    But  there  is  an  additional  and  even  stronger  ground  for      J.  C. 
impeaching  it.    It  is,  in  their  Lordships'  opinion,  quite  clear  1902 
that  Mrs.  Duval  was  pressed  by  her  husband  to  sign,  and  did  turnbul 
^ign,  the  document,  which  was  very  different  from  what  she 
supposed  it  to  be,  and  a  document  of  the  true  nature  of  which  Duval. 
she  had  no  conception.    It  is  impossible  to  hold  that  Campbell 
or  Turnbull  &  Co.  are  unaffected  by  such  pressure  and  igno- 
rance.   They  left  everything  to  Duval,  and  must  abide  the 
^consequences. 

Their  Lordships  do  not  think  it  necessary  to  refer  to  autho- 
rities to  shew  that  such  a  transaction  cannot  stand.  The 
well-known  case  of  Bridgman  v.  Green  (1)  is  conclusive  to  shew 
that  Turnbull  &  Co.  can  obtain  no  benefit  from  it. 

But  then  it  is  said  that  since  the  trial  an  important  docu- 
ment has  been  discovered  which  entitles  the  appellants  to  a 
new  trial.  This  is  a  deed  dated  August  18,  1898,  and  made 
between  Duval  of  the  one  part  and  his  wife  of  the  other  part. 
It  recites  Duval's  indebtedness  to  Turnbull  &  Co.  to  the  extent 
of  1600Z.,  and  the  security  given  by  his  wife  as  already  men- 
tioned. The  deed  then  contains  a  covenant  by  Duval  to 
indemnify  her,  and  a  conveyance  and  assignment  of  property 
for  the  same  purpose.  This  deed  ought,  it  is  said,  to  have  been 
registered ;  but  it  was  not  registered  until  May  19,  1900.  In 
the  meantime  Duval  had  become  bankrupt  and  obtained  his 
discharge,  and  judgment  had  been  given  in  favour  of  the 
wife  in  the  present  action.  Its  registration  first  brought  it 
to  the  knowledge  of  the  appellants. 

As  already  stated,  they  made  no  application  in  the  action  for 
discovery  of  documents.  It  appears,  however,  that  Mrs.  Duval 
•or  her  solicitors  had  this  deed,  or  a  copy  of  it,  as  it  was  in 
•Court  at  the  trial  ready  to  be  produced  if  wanted.  From  one 
point  of  view  it  corroborates  Mrs.  Duval's  story,  for  it  only 
refers  to  her  husband's  indebtedness  to  Turnbull  Co.,  and 
•contains  no  allusion  to  the  other  firms,  and  Mrs.  Duval  only 
knew  of  the  beer  trouble.  On  the  other  hand,  the  deed  states 
that  Duvai  was  indebted  to  them  in  1600Z.,  a  much  larger  sum 
than  she  said  she  had  any  idea  of,  and  the  appellants  contend 
(1)  (1755)  2  Ves.  Sen.  627. 
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J.  C.      that  this  shews  that  she  knew  more  about  her  husband's  affairs 

1902      than  she  admitted  at  the  trial. 
TuENBTjLL      The  Supreme  Court  refused  a  new  trial,  and  their  Lordships 

&  Co.  q£  opinion  that  they  were  right  in  so  doing.    A  new  trial 

Duval.  ought  never  to  be  lightly  granted.  No  case  of  fraud  or  surprise 
is  made  out.  Inability  to  obtain  knowledge  of  the  document 
before  the  trial  is  negatived  by  the  fact  that  Mrs.  Duval  or  her 
solicitor  had  it,  or  a  copy  of  it,  and  no  application  for  discovery 
was  made  byljthe  appellants.  Further,  it  is  plain  that  Mrs. 
Duval  had  no  idea  of  what  she  had  been  induced  to  sign  before 
August,  1899,  when  she  saw  a  copy  of  the  security  sent  to  hei! 
by  her  solicitor. 

It  is  not  suggested  that  she  had  any  more  advice  when  she 
signed  the  deed  of  August  18,  1898,  than  she  had  when  she 
signed  the  security  of  the  13th.  The  deed  of  August  18  might 
perhaps  have  been  useful  to  the  appellants  on  the  trial  for  her 
cross-examination.  But  this  is  all  that  can  be  said  about 
it ;  and  their  Lordships  concur  with  the  Supreme  Court  in 
thinking  that  it  ought  not  to  alter  the  final  result. 

Their  Lordships  will  humbly  advise  His  Majesty  to  dismiss 
the  appeal.' 


Solicitors  for  appellants :  Tippetts. 
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DOUGLAS 


Defendant  ;     j.  c.* 


AND 


1902 


FEANZ  SANDEK  &  CO 


Plaintiffs.   April  17, 18 ; 

3Iay  U. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NATAL. 


Law  of  Natal — Actio  DoU — Fraud. 


Even  assuming  that  an  actio  doli  will  only  lie  in  Natal  when  no  other 
action  is  open,  in  accordance  with  the  texts  of  Roman  law,  it  is  neverthe- 
less open  to  a  plaintiff  who  by  the  fraud  of  which  he  complains  has  been 
deprived  of  his  other  remedies ;  and  by  Roman-Dutch  law  is  not  barred  in 
two  years. 

Appeal  from  a  decree  of  the  Supreme  Court  (Nov.  2,  1900) 
so  far  as  it  reversed  a  decree  of  the  Circuit  Court  of  the  district 
of  Durban  (Aug.  6,  1900)  and  dismissed  the  appellant's  claim 
in  reconvention. 

In  reconvention  the  appellant  claimed  damages,  and  alterna- 
tively relief  from  the  lease  sued  on,  for  that  he  had  been 
induced  to  enter  into  the  contract  for  the  purchase  of  the 
respondents'  business  of  carriers,  including  the  horses  and 
plant  then  used  in  such  business,  by  the  false  and  fraudulent 
representation  of  Franz  Sander  (then  a  partner  in  the  respond- 
ents' firm)  that  no  post-mortem  had  been  held  on  any  horse  or 
horses  of  the  respondents. 

The  Circuit  Court  found  that  Sander  dehberately  deceived 
the  appellant,  and  gave  him  a  decree  for  600Z.  damages.  It 
held  that  though  the  actio  redhibitoria  or  actio  quanti  minoris 
was  lost  by  lapse  of  time,  an  actio  doli  would  lie. 

The  Supreme!  Court  found  that  the  appellant  had  not  been 
induced  by  fraud  to  make  his  contract,  and  that  therefore  he 
could  not  succeed  in  an  actio  doli.  It  held  that,  not  having 
complained  after  learning  the  true  facts,  he  had  lost  his 
remedies  by  either  of  the  other  actions  referred  to,  and  therefore 

*  Present:  Lord  Macnaohten,  Lord  Davey,  Lord  Roljertson,  Lord 
LiNDLKT,  and  Sir  Ford  North. 
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J.  c.      could  not  maintain  the  actio  doli,  which,  according  to  the 
1902      authority  of  Voet,  does  not  lie  where  another  remedy  is  open 
Douglas  been  lost  by  the  plaintiff's  own  fault. 

Sander  &  Co     "^^^  material  portion  of  the  Supreme  Court  judgment  is  as. 
— -      follows  : — 

"As  regards  this  action,  which  on  account  of  fraud  is  given 
against  the  guilty  party,  and  which  is  known  in  the  Corpus  Juris 
as  actio  doli  mali,  it  must  be  observed  that  the  dolus  here  relied 
on  is  that  distinguished  as  *  intentional  fraud,'  and  defined  as 
'  craft,  deceit,  and  trickery,  resorted  to  for  the  purpose  of 
entrapping,  circumventing,  and  cheating  another '  (Dig.  4,  3, 
12).    But  as  Voet  says  (Voet,  4,  3,  13),  *  the  action  does  not 
lie  if  great  and  manifest  deceit  is  not  proved  sufficiently  clearly ' 
(Dig.  4,  3,  7,  10),  and  it  can  only  be  rightly  ascertained  from 
the  surrounding  circumstances.    "We  do  not  think  that  the 
circumstances  in  this  case — the  words  or  actions  of  Sander — 
.  amount  to  such  a  malus  dplus  as  entitle  the  plaintiff  in  recon- 
vention to  succeed  in  an  actio  doli.    Moreover,  Voet  says 
(Voet,  4,  3,  13  finis)  the  action  will  not  lie  if  there  had  been 
some  other  action  available,  but  which  was  lost  through  his 
own  fault,  as  when  he  neglected  to  take  proceedings  within  the 
time  prescribed  by  law,  which  is  just  Douglas's  case  here  as 
regards  the  actio  redhibitoria  and  the  actio  quanti  minoris. 
We  are  of  opinion  that  the  learned  judge  was  right  in  holding 
that  the  actio  doli,  if  available  to  Douglas  after  losing  his  right 
to  the  actio  redhibitoria  and  the  actio  quanti  minoris,  would 
not  be  prescribed  by  the  lapse  of  a  short  period.    There  is 
apparent  conflict  of  the  authorities  on  this  point.    The  pre- 
ponderance of  authority  seems  to  support  the  learned  judge's 
ruling.    The  Code  certainly  lays  down  (C.  2,  21,  8)  that  the 
actio  doli  must  be  brought  within  two  years  from  the  day  in 
which  the  dolus  was  committed,  and  Voet  says  (Voet,  44,  3;, 
6  in  med.)  the  actio^doli  must  be  brought  within  two  years. 
He  quaHfies  this,  however,  by  saying  (Voet,  4,  3,  12),  'yet  that 
the  action  in  factum  for  the  amount  to  which  the  defendant 
has  been  made  the  richer  by  his  fraud  is  given  for  the  full 
period  of  thirty  years  (in  perpetuum)  is  beyond  all  doubt 
because  illicit  gains  are  to  be  wrested  away.'    And  again 


A.  C. 


AND  PEIVY  COUNCIL. 


439 


(Voet,  4,  3,  24)/  since  by  our  law  nowadays  the  action  for  fraud      J.  C. 
does  not  cause  legal  infamy,  the  commentators  lay  down  that  1902 
it  can  be  resorted  to  during  the  full  period  of  thirty  years.'  Douglas 
It  is  clear  that  when  Voet  speaks  of  the  Hmit  of  two  years  he  ^^^^j^^^^^q 
is  referring  to  the  Code.    According  to  Groenewegen,  the  actio  — 
doh  is  by  the  law  of  Holland  available  for  thirty  years  at  suit 
of  the  party  defrauded.    Grotius,  however,  says  (Maasdorp, 
2nd  ed.  p.  686)  that  in  Holland  a  claim  based  on  fraud  is  pre- 
scribed in  two  years ;  Van  Leeuwen,  vol.  i.  bk.  2,  ch.  8,  s.  6, 
says  that  the  prescription  of  two  years  obtains ;  but  he  is  here 
citing  from  the  Code.    Kotze  (in  his  translation  of  Van  Leeu- 
wen, E.-D.  L.,  vol.  ii.  p.  13)  has  a  foot-note,  in  which  he  says : 
'  The  safest  course  is  to  draw  a  distinction  on  the  point,  1st, 
whether  the  party  desires  on  the  ground  of  fear  or  fraud  the 
rescission  of  the  entire,  otherwise  maintainable,  transaction ; 
2nd,  whether  he  wishes  to  obtain  that  which  by  reason  of  the 
fraud  is  simply  deficient  (actione  ad  inter  esse).'    In  the  first 
case  we  may  safely  adhere  to  the  prescription  of  two  years  as 
having  in  this  instance  also  been  adopted ;  but  in  the  second 
case,  to  depart  therefrom  for  the  action  cannot  be  considered 
poenalis,  but  rei  persecutoria,  and  therefore  in  factum." 

Hume  Williams y  K.C,  and  Arnold  Statham,  for  the  appel- 
lant, contended  that  on  the  evidence  the  judgment  of  the 
Circuit  Court  was  right,  that  the  appellant  was  induced  by  the 
fraud  of  the  respondent  Sander  to  make  his  contract,  and  had 
thereby  suffered  the  damages  claimed.  It  was  contended  that 
the  actio  doli  lay,  for  the  appellant  did  not  discover  the  fraud 
till  more  than  twelve  months  after  date,  and  therefore  had  not 
lost  by  his  own  fault  either  of  the  other  two  actions  which  had 
been  open  to  him,  namely,  the  actio  redhibitoria,  which  was 
barred  in  six  months,  and  the  actio  quanti  minoris,  which  was 
barred  in  twelve  months.  Even  if  he  had,  an  actio  doli  would 
still  lie  in  Natal. 

LocJmiSy  for  the  respondents,  after  contending  on  the 
evidence  that  fraud  by  the  respondent  Sander  was  not  estab- 
lished, inasmuch  as  it  was  not  shewn  that  the  appellant,  who 
possessed  independent  knowledge,  rehed  upon  his  statement, 
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J.  c.      submitted  that  the  actio  doli  would,  on  the  reasons  given  by 
1902      the  Supreme  Court,  not  lie  in  this  case.    Dolus  malus  was 
Douglas  made  out ;  the  appellant  had  lost  his  other  remedies 

MDEE  &  Co  fault ;  no  ground  was  shewn  for  resorting  to  a 

  remedy  which  the  authorities  cited  by  the  Supreme  Court 

shewed  was  of  a  special  character.    He  cited  Digest  IV., 
Tit.  III.,  De  dolo  malo,  ss.  1,  7;  Voet,  6th  ed.  1734,  Com- 
mentarius  ad  Pand.  vol.  i.  pp.  249  et  seq.,  p.  253,  s.  13 ; 
Digest  XXI.  Tit.  I.  ss.  19,  26. 
Hume  Williams,  E.G.,  replied. 

1902         The  judgment  of  their  Lordships  was  delivered  by 

3£a.y  14.  LoED  EoBERTSON.  On  May  4,  1897,  the  respondents,  who 
were  carriers  at  Durban,  in  the  Colony  of  Natal,  sold  to  the 
appellant  the  whole  of  their  business  and  plant  for  4400Z. 
The  appellant  took  possession,  and  carried  on  the  business  in 
the  premises  which  had  been  occupied  by  the  respondents  for 
that  purpose.  Those  premises  were  held  by  the  respondents 
under  a  lease  from  one  Acutt,  and  it  had  been  contemplated 
that  the  appellant  should  take  over  the  lease.  Owing  to  the 
disputes  out  of  which  the  appeal  has  arisen,  this  was  never 
done ;  and  Acutt  compelled  payment  from  the  respondents  of 
the  rent  due  for  the  period  of  the  appellant's  occupancy.  On 
April  2,  1900,  the  respondents  sued  the  appellant  to  recover  the 
sum  thus  paid  by  them ;  and  in  answer  to  this  suit  the 
appellant  made,  in  reconvention,  a  claim  for  750^.  as  damages. 
The  present  appeal  relates  solely  to  this  claim^  in  reconvention  ; 
and  no  question  is  raised  as  to  the  merits  of  the  principal  suit. 
On  August  3,  1900,  the  judge  of  the  Durban  Circuit  Court  gave 
Judgment  in  the  appellant's  favour  for  600Z.  On  November  2, 
1900,  the  Supreme  Court  of  the  Colony  reversed  this  judgment 
-and  disallowed  the  claim.  The  present  appeal  is  to  have  the 
^Circuit  Court's  judgment  restored. 

The  appellant's  demand  is  clearly  set  out  in  his  claim  in 
reconvention,  and  is  expressly  made  for  damages  for  fraud. 
The  fraud  alleged  consisted  in  a  false  statement  by  Franz 
Sander,  one  of  the  partners  of  the  respondents'  firm,  which 
statement  induced  the  appellant  to  enter  into  the  contract  of 
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sale  of  May  4,  1897,  whereby  he  suffered  damage.    The  state-      J.  C. 
ment  made  by  Sander  was  that  no  post-mortem  examination  1902 
had  been  held  of  any  horse  belonging  to  the  respondents,  Douglas 
whereas  the  fact  was  that  such  a  post-mortem  examination  g^j^j^^^  ^  q 

had,  to  the  knowledge  of  Sander,  been  held,  and  had  proved  the   ■ 

horses  of  the  respondents'  establishment  to  be  infected  with 
glanders  at  the  time  of  the  negotiations  for  the  sale.  This 
disease,  having  by  that  time  got  hold  of  the  stables,  again 
broke  out  in  the  time  of  the  appellant's  occupancy,  and  caused 
a  loss  in  horses  amounting  to  the  sum  of  damages  claimed. 

The  answer  made  by  the  respondents  to  this  claim  was  that 
at  the  time  of  the  sale  of  the  business  and  plant  the  appellant 
was  well  aware  that  sickness  had  occurred  among  the  horses, 
that  several  animals  had  been  shot,  and  that  a  "  post-mortem  " 
had  been  held  which  clearly  "  established  the  existence  of  the 
disease  called  glanders." 

On  all  the  questions  raised  by  the  pleadings  the  evidence  was 
highly  conflicting ;  but  at  their  Lordships'  bar  the  conflict  was 
greatly  narrowed  by  the  admission  of  the  respondents  that 
Sander  did  make  to  the  appellant  the  false  statement  that  no 
post-mortem  examination  had  been  held,  although  he  had  in 
fact  been  present  at  a  post-mortem  examination,  and  knew 
that  it  revealed  glanders.  The  sole  question,  therefore,  came  to 
be  whether  in  fact  the  appellant  knew  before  the  bargain  that 
there  had  been  glanders  in  the  stable  in  1897.  If  he  did,  then 
plainly  the  false  statement  did  not  induce  the  contract. 

The  following  facts  and  dates  are  necessary  for  the  due 
understanding  of  the  controversy.  The  appellant  had  for 
some  time  prior  to  the  bargain  in  question  acted  as  manager 
for  Benningfield  &  Co.,  who  were  carriers  at  Durban,  and  had 
besides  business  concerns  at  Johannesburg.  The  respondents-' 
firm  consisted  of  Franz  Sander,  whose  fraud  is  the  central  fact 
in  the  case,  and  K.  H.  Tatham.  These  two  persons  had 
carried  on  the  business  in  question  from  July  1,  1896,  to 
April  30,  1897  ;  and  their  predecessor  in  the  same  business  had 
been  one  Mitchell.  In  1895,  in  the  time  of  Mitchell,  and 
again  in  June,  1896,  in  the  time  of  the  respondents,  there  had 
been  glanders  in  the  stables,  although  the  degree  of  virulence 
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J.  C.      of  the  disease  and  the  amount  of  publicity  of  its  occurrence  at 
1902      the  time  must  not  be  assumed  to  have  been  very  great.  In 
Douglas    March  and  April,  1897,  there  occurred  an  outbreak,  the  serious- 
NDEB  &  Co  which  was  put  beyond  all  doubt  before  the  sale  now  in 

  question  by  a  post-mortem  examination,  the  denial  of  which  is 

the  basis  of  the  appellant's  claim. 

The  case  of  the  appellant  on  the  question  whether  he  knew 
of  the  outbreak  of  18'97  is  that,  while  he  had  heard  rumours 
that  there  had  been  cases  of  glanders  in  the  stable  in  1896,  he 
did  not  know  at  all  (and  still  less  for  certain)  of  an  outbreak  in 
1897,  and  that  he  accepted  as  true  the  following  statement 
which  Tatham,  one  of  the  respondents,  when  examined  in  this 
case,  admitted  that  he  made  to  the  appellant  while  the  pro- 
posal for  sale  was  on  foot :  I  told  him  that  glanders  had  been 
said  to  have  existed  in  Mitchell's  time,  and  that  there  was  a 
difference  of  opinion  between  the  laymen  and  the  professionals 
then,  but  that  in  any  case  the  loss  of  five  or  six  horses  a  year, 
which  was  all  I  had  experienced,  merely  meant  lOOZ.  or  so." 
This  statement  seems  to  their  Lordships  to  be  of  capital 
importance.  In  the  first  place,  it  was  quite  untrue.  At  the 
time  it  was  made  Tatham  knew  that  the  Government 
inspector  had  been  down  and  had  condemned  the  stable  a  few 
days  before,  the  presence  of  glanders  having  been  demonstrated 
by  a  post-mortem  examination  of  a  horse  selected  and  killed  as 
a  specimen.  All  these  things  were  in  the  immediate  and 
personal  knowledge  and  recollection  of  Tatham.  His  fraud,  of 
which  there  can  be  no  doubt,  is  not  directly  in  issue,  but  on 
the  issue  immediately  under  consideration,  namely,  the  know- 
ledge possessed  by  the  appellant,  it  is  extremely  difficult  for 
the  respondents  to  maintain  that  the  appellant  did  not  believe 
the  statements  of  Tatham.  It  has,  however,  been  maintained 
with  some  plausibility  that  the  rumours  which  had  reached  the 
appellant  as  to  glanders  in  1896  must  have  put  him  on  his 
guard,  and  that  it  is  difficult  to  suppose  that  a  fact  so 
interesting  to  one  in  his  trade  as  the  outbreak  of  1897  had  not 
reached  him.  There  are,  however,  several  answers  to  this 
contention,  the  main  and  primary  one  being  that  the  judge  who 
heard  the  witnesses  believed  the  appellant  in  his  assertion  that 
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he  did  not  know  of  the  outbreak  in  1897.    The  appellant's      J.  C, 
testimony,  moreover,  is  supported  by  various  considerations,  1902 
the  first  of  which  is  to  be  found  in  the  interesting  evidence  Douglas 
given  by  the  Government  veterinary  surgeon  as  to  the  nature  g^^-j^ER  &  c 

of  the  disease  in  question.    It  appears  that  in  South  Africa   

glanders  often  occurs  with  symptoms  much  less  pronounced 
than  in  England,  and  that  it  runs  (as  he  expresses  it)  a 
much  more  chronic  course  than  in  England,  so  that  men 
really  acquainted  with  horses  would  not  think  anything  the 
matter,  except  in  advanced  cases.  There  would,  he  says,  be 
nothing  extraordinary  in  the  appellant  not  detecting  glanders 
from  inspection ;  even  a  professional  man  could  not  detect  it 
without  the  mallein  test,  unless  the  horse  shewed  potent 
symptoms.  And  he  goes  on  to  say  that  a  horse  might  last  a 
good  many  years  with  glanders. 

This  evidence  is  important  in  itself,  as  preparing  one  the 
more  readily  to  accept  the  appellant's  testimony,  and  it  also 
shews  how  the  question  about  the  post-mortem  examination 
assumed  the  crucial  importance  assigned  to  it  by  the  appellant, 
as  determining  his  decision  whether  to  buy  or  not.  Their 
Lordships  consider  the  evidence  to  justify  the  conclusion  of 
the  judge  who  heard  the  witnesses,  and  they  hold  that  the 
appellant  had  no  independent  knowledge  preventing  his  accept- 
ing the  statement  made  by  Tatham,  his  vendor,  according  to 
Tatham's  own  testimony.  This  conclusion  is  supported  by 
the  admission  of  Sander  that  the  price  paid  was  a  high  price, 
and  one  which  he  for  his  part  would  not  have  given  if  he  had 
known  there  were  glanders  in  the  stable.  On  a  specific  point 
made  by  the  respondents  about  a  notice  of  the  outbreak 
appearing  in  a  local  newspaper,  their  Lordships  have  no  reason 
to  reject  the  explanation  given  by  the  appellant  and  accepted 
by  the  Circuit  Court  that  he  was  at  Johannesburg  at  the  time 
and  did  not  see  it.  The  incredulity  expressed  by  the  Supreme 
Court  does  not  rest  on  any  positive  basis  and  has  no  affirmative 
evidence  to  support  it,  having  regard  to  the  desperate  position 
of  both  Tatham  and  Sander  as  witnesses  of  credit. 

The  respondents,  however,  have  maintained  an  argument 
against  the  present  claim  which  is  independent  of  testimony. 
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J.  0.      They  say  that  the  appellant  has  lost  his  remedy,  and  that  th© 
1902      present  claim  is  untenable  in  Koman-Dutch  law.  Shortly 
Douglas    stated,  the  argument  is  as  follows  :  In  Boman  law  a  person 
NDEE  &  Co  ij^<^^ced  by  fraud  to  enter  a  contract  may  elect  to  set  aside  the 

  contract  by  the  actio  redhibitoria,  in  which  case  he  must  sue 

within  six  months ;  or  he  may  sue  an  action  quanti  minoris  to 
recover  the  difference  between  what  he  ought  to  have  had  and 
what  he  has  had,  in  which  case  he  must  sue  within  twelve  months , 
The  appellant,  say  the  respondents,  was  in  this  case  ;  according 
to  his  own  shewing,  he  might  have  had  either  action,  and  he 
has  sued  neither.  What  he  has  done  is  to  sue  an  actio  doli  (oi? 
action  of  deceit) ;  but  this  remedy  is  only  given  to  those  to 
whom  no  other  action  was  ever  available ;  and  that,  as  already 
pointed  out,  is  not  the  case  of  the  appellant. 

Now,  assuming  that  the  question  is  to  be  determined  exactty 
as  if  it  had  occurred  in  Eome  and  before  the  praetor,  one 
important  qualification  must  be  made  of  the  doctrine  thus 
stated.  In  the  chapter  in  the  Digest,  De  dolo  malo,  it  is 
indeed  laid  down  that  if  another  action  had  been  open  to  the 
plaintiff  the  actio  doli  must  be  refused.  But  the  text  goes  oih 
to  give  the  reason — sibi  imputet  that  he  has  not  a  remedy — 
**  qui  agere  supersedit,"  and  then  it  is  added,  "  nisi  in  amittenda 
actione  dolum  malum  passus  est."  It  thus  appears  that,  if 
the  same  fraud  which  has  induced  the  contract  also  operates 
to  deprive  the  plaintiff  of  his  other  remedies,  the  praetor  wilt 
give  the  actio  doli.  This  is  the  same  thing  as  saying  that,  if 
the  plaintiff  only  discovers  the  fraud  more  than  a  year  after 
the  bargain,  the  actio  doli  is  open  to  him.  Now,  their  Lord- 
ships are  satisfied  that  this  is  the  case  of  the  appellant.  He 
says,  and  their  Lordships  believe,  that  he  only  learned  in 
August,  1898,  of  the  post-mortem  examination  and  of  the^ 
fact  of  glanders,  and  that  was  more  than  a  year  after  the  date 
of  the  sale.  The  actio  doli  would  thus  be  open  to  the  appel- 
lant even  on  pure  Eoihan  law  as  administered  by  the  praetor^ 
To  the  objection  that  the  actio  doli  was  itself  limited  to  two 
years,  the  Supreme  Court  give  the  answer  that  in  Eoman- 
Dutch  law  the  Eoman  rule  has  been  departed  from  in  favour 
of  the  general  prescription  of  thirty  years ;  and  their  Lordships. 
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see  no  reason  to  question  this  conclusion.    On  these  grounds  J.O. 
the  action  is  defensible,  and  the  decree  given  by  the  Circuit  1902 
Court  was  right.  Douglas 
Their  Lordships  think  it  right,  however,  to  add  that  they  do  ^^^^^^^  ^ 

not  desire  to  assert  as  on  their  own  authority  that  an  action  of   

deceit  in  Natal  will  only  lie  under  the  conditions  stated  in  the 
texts  of  the  Koman  law.  The  argument  at  their  Lordships' 
bar  on  this  matter  was,  to  say  the  least,  not  copious  ;  and  no 
reference  was  made  to  authorities  more  modern  than  Van 
Leeuwen.  On  such  an  argument  they  would  be  reluctant  to 
stereotype  according  to  ancient  procedure  what  is  a  matter  of 
practice  affecting  mercantile  transactions,  the  more  especially 
as  the  reluctance  of  the  praetor  to  grant  the  actio  doli  was 
expressly  rested  on  the  ground  that  it  was  actio  famosa, 
involving  infamy  to  the  person  against  whom  fraud  was 
proved.  This  consequence  would  not  follow  a  successful 
action  of  deceit  in  Natal ;  and  it  is  impossible  to  avoid  asking 
whether  this  chapter  of  the  Eoman  texts  is  part  of  the  living 
Koman-Dutch  law,  and  whether  the  action  of  deceit  is 
hampered  for  those  obsolete  reasons,  the  more  especially 
seeing  that  in  the  comparatively  modern  work  of  Van  Linden 
an  action  of  damages  is  spoken  of  as  the  normal  remedy  foi» 
fraud  inducing  a  contract.  In  the  meantime  it  is  not  necessary 
to  enter  on  these  questions,  for  the  present  case  admits  of 
decision  On  grounds  consistent  with  the  archaic  procedure 
invoked. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
judgment  of  the  Supreme  Court  ought  to  be  reversed  with 
costs,  and  the  judgment  of  the  Circuit  Court  of  Durban  restored. 
The  respondents  will  pay  the  costs  of  the  appeal. 


Solicitors  for  appellant :  Blyth,  Butto7iy  Hartley  dc  Bli/tJu 
Solicitors  for  respondents  :  Harrison  <f  Potvell. 
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SPUEKIEK  AND  Another 


Defendants ; 


1902 


AND 


.4i)nZlG  17;  CLOCHE 


Plaintiff. 


ON  appeal  from  the  royal  court  of  jersey. 

Construction  of  Contract — Conflict  of  Laws — Intention  of  Parties  as  to  Law 
apjolicalle — Fire  Policy — Award  Condition  precedent  to  Suit. 

Where  the  parties  to  a  contract  reside  in  different  countries  in  which 
different  systems  of  law  prevail,  their  intention  is  the  true  criterion  to 
determine  by  what  law  its  interpretation  and  effect  are  to  be  governed. 

Eamlyn  &  Co.  v.  Talisker  Distillery,  [1894]  A.  C.  202,  followed. 

Where  a  fire  policy  made  in  Jersey  is  nevertheless  an  English  con- 
tract, no  action  can  be  brought  upon  it  until  the  amount  has  been  settled 
by  arbitration  according  to  the  condition  contained  therein. 

Scott  V.  Avery,  (1855)  5  H.  L.  C.  811,  followed. 

Appeal  from  two  judgments  of  the  Superior  Number  of  the 
jRoyal  Court  (Dec.  3  and  4,  1900)  affirming  two  interlocutory 
judgments  of  the  Inferior  Number  (Nov.  6  and  16,  1899),  and 
the  final  judgment  of  the  Inferior  Number  (Nov.  6,  1900). 

On  September  30,  1899,  the  respondent,  under  the  circum- 
stances stated  in  their  Lordships'  judgment,  sued  the  appellants, 
as  agents  in  Jersey  of  the  Sun  Fire  Office,  to  recover  lOOOZ. 
insured  by  a  fire  policy  dated  January  4,  1897,  effected  by  the 
-respondent  on  his  collection  of  foreign  stamps. 

The  appellants  pleaded  that  the  policy  was  made  subject  to 
a  condition  No.  12,  whereby  it  was  expressly  agreed  and 
declared  to  be  a  condition  precedent  to  the  liability  of  the  com- 
pany for  any  claim  under  the  policy  that  the  claim  should,  if 
not  admitted,  be  referred  to  arbitration  as  therein  provided, 
and  that  the  claimant  should  have  no  right  of  action  against 
the  company  except  for  the  amount  of  the  claim,  if  admitted, 
or  the  amount,  if  any,  awarded  by  the  award  of  the  arbitrator. 


*  Present:  Lord  Macnaghten,  Loed  DaVey,  Lord  Eobertson,  Lord 
LiNDLEY,  and  Sir  Ford  North. 


A.  C. 


AND  PEIVY  COUNCIL. 


447 


^irbitrators,  or  umpire,  and  that  the  respondent  had  appointed      J.  0. 
one  arbitrator  and  the  company  another,  and  that  the  arbitrators  1902 
had  not  agreed  upon  an  umpire,  and  that  the  condition  had  Spukeier 
not  been  fulfilled ;  and  the  appellants  prayed  that  the  action  cloche. 
might  be  dismissed. 

The  respondent  replied  that  the  condition  was  contrary  to 
the  law  of  Jersey,  and  of  no  force  or  effect.  It  appeared  that 
the  respondent  had  appointed  a  resident  of  Jersey  an  arbi- 
trator, and  the  appellants  had  appointed  a  resident  of  London 
the  other  arbitrator,  and  that  the  arbitrators  had  not  been 
able  to  agree  upon  an  umpire.  Judgment  was  given  for  the 
respondent,  no  reasons  being  stated. 

Cohen,  K.C.,  and  Wood  Hill,  for  the  appellants,  contended 
that,  having  regard  to  the  12th  condition  of  the  policy,  there 
was  no  right  of  action  upon  it  unless  and  until  the  liability  of 
the  insurers  in  respect  of  the  respondent's  claim  thereunder 
had  been  referred  to  and  determined  by  arbitration  in  the 
manner  prescribed  by  the  12th  condition.  Compliance  with  it 
had  not  been  prevented  by  the  company,  and  it  was  for  the 
respondent  to  take  all  necessary  measures  to  insure  the  making 
of  an  award  as  a  condition  precedent  to  his  right  of  action. 
The  appellants  could  not  have  applied  to  the  High  Court  in 
liondon  to  appoint  an  umpire  under  the  Arbitration  Act,  1889, 
the  respondent  not  being  amenable  to  its  jurisdiction.  Eefer- 
encewas  made  to  Caledonian  Insurance  Co.  v.  Gilmour  (1)  as  to 
a  reference  to  unnamed  arbitrators  being  a  condition  precedent 
to  a  right  of  action ;  Hamlyn  d-  Co.  v.  Talisker  Distillery  (2) 
as  to  the  law  in  reference  to  which  the  parties  contracted  being 
determined  by  their  intention  as  expressed  in  or  implied  from 
the  terms  of  the  contract :  see  Scott  v.  Liverpool  Corporation  (3) 
and  Mackay  v.  Dick.  (4) 

B.  Storry  Deans,  for  the  respondent,  contended  that  the 
contract  contained  in  the  policy  sued  upon  was  made  in  Jersey, 
and  was  intended  to  be  and  ought  to  be  construed  and  enforced 
according  to  the  law  of  Jersey.    By  that  law  the  condition 

(1)  [1893]  A.  C.  85,  89.  (3)  (1858)  3  De  G.  &  J.  3;i4,  3(50. 

(2)  [1894]  A.  C.  202.  (4)  (1881)^6  App.  Cas.  251,  203. 
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J.  C.      contained  in  clause  12  is  illegal,  if  and  so  far  as  it  excludes  the 
1902      jurisdiction  of  the  Courts  of  the  island  over  the  contract.  The 
Sptjeeier    action  was  not  brought  against  the  Sun  Fire  Office,  but  to 
'uK  (5ocHE  ^'i^orce  the  personal  liability  of  its  agents  under  a  contract 

  made  in  Jersey.    Eeference  was  made  to  Scott  v.  Avery  (1) ; 

Elliott  V.  Boyal  Exchange  Assurance  Go.  (2) ;  Trainor  v. 
Phoenix  Fire  Assurance  Co.  (3)  Even  if  compliance  with  the 
condition  was  necessary  to  complete  the  respondent's  right  to 
sue,  he  had  done  all  in  his  power  to  fulfil  it ;  while  the  appel- 
lants had  unreasonably  refused  to  appoint  another  arbitrator 
in  the  place  of  their  original  nominee.  The  latter  had  acted 
unreasonably  in  insisting  on  the  appointment  of  an  umpire  not 
amenable  to  the  jurisdiction  of  the  Jersey  Courts.  The  Jersey 
Court  had  done  right  in  removing  him,  for  unreasonable  conduct 
in  an  arbitrator  is  misconduct  under  the  statute  :  see  East  and 
West  India  Dock  Go.  v.  Kirk.  (4) 
Counsel  for  the  appellants  were  not  heard  in  reply. 

The  judgment  of  their  Lordships  was  delivered  by 

LoED  LiNDLEY.  The  question  raised  by  this  appeal  is 
whether  the  Eoyal  Court  of  Jersey  has  given  due  effect  to  an 
arbitration  clause  contained  in  a  policy  of  assurance  against 
loss  by  fire. 

The  policy  in  question  is  dated  January  4,  1897.  It  is  a  fire 
policy  for  lOOOZ.  issued  by  the  Sun  Fire  Office  in  favour  of  a 
Jersey  gentleman  named  La  Cloche  on  a  collection  of  foreign 
stamps.  The  policy  is  in  the  English  language,  but  it  was 
executed  in  Jersey  by  the  agents  of  the  company.  By  the 
terms  of  the  policy  the  company  agrees  with  the  assured, 
subject  to  the  conditions  indorsed,  to  pay  what  may  become 
due  in  case  of  loss  out  of  its  capital  stock  and  funds.  The 
witnessing  part  runs  thus :  "In  witness  whereof  I,  for  and  on 
behalf  of  the  said  company,  have  hereunto  set  my  hand  and 
seal  this  4th  day  of  January,  1897.  Signed  Spurrier  and  Le 
Cronier,  agent  to  the  Sun  Fire  Office.    Signed  and  sealed  at 

(1)  (1853)  8  Ex.  487 ;  5  H.  L.  C.        (2)  (1867)  L.  E.  2  Ex.  237. 
811.  (3)  (1892)  65  L.  T.  825. 

(4)  (1887)  12  App.  Cas.  738. 


1902 
May  14. 
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Jersey,  where  no  stamps  are  in  use,  in  the  presence  of  Spurrier,  J.  C. 
Jersey,"  and  then  there  was  a  seal.  1902 

The  conditions  indorsed  are  fourteen  in  number.  They  are  Spurbiee 
in  the  EngHsh  language.  The  12th  condition,  which  is  the  jlaCloche 
only  material  one,  is  as  follows : —   

"12.  If  any  difference  shall  at  any  time  arise  between  the 
company  or  the  insured,  or  any  claimant  under  this  policy,  as 
to  the  liability,  or  the  amount  or  extent  of  the  liability,  of  the 
company  in  respect  of  any  claim  for  loss  or  damage  by  fire, 
or  as  to  any  question,  matter,  or  thing  concerning  or  arising 
out  of  any  claim  for  loss  or  damage  under  this  policy,  every 
^uch  difference,  as  and  when  the  same  arises,  shall  be  referred 
*to  the  arbitration  of  some  person  to  be  appointed  in  writing 
by  both  parties,  or  two  indifferent  persons,  one  to  be  appointed 
in  writing  by  the  party  claiming  and  the  other  by  the  com- 
pany, within  one  calendar  month  after  either  party  has  been 
^required  so  to  do  by  the  other  party,  and  in  case  of  disagree- 
ment between  the  arbitrators,  then  to  the  decision  of  an  umpire, 
who  shall  have  been  appointed  in  v^^riting  by  the  arbitrators 
before  entering  on  the  reference,  and  who  shall  sit  with  the 
arbitrators  and  preside  at  their  meetings  during  the  reference, 
unless  the  arbitrators  shall  otherwise  agree  in  writing ;  and  the 
death  of  any  of  the  parties  shall  not  revoke  or  affect  the  autho- 
rity or  powers  of  any  arbitrator  or  umpire ;  and  each  party  shall 
bear  or  pay  his  own  costs  of  the  reference  and  a  moiety  of  the 
costs  of  the  award ;  and  in  all  other  respects  the  submission  to 
arbitrators  shall  be  subject  to  the  provisions  of  the  Arbitration 
Act,  1889,  or  any  statutory  modification  thereof,  and  may  be 
made  a  rule  of  Her  Majesty's  High  Court  of  Justice  in  any 
Division,  upon  the  application  of  either  of  the  parties.  And  it 
is  hereby  expressly  declared  to  be  a  condition  precedent  to  the 
liability  of  the  company  in  respect  of  any  claim  under  this 
policy  that  the  claim  shall,  if  not  admitted,  be  referred  to  and 
determined  by  such  arbitrator,  arbitrators,  or  umpire  as  afore- 
said, and  the  claimant  shall  have  no  right  of  action  against 
'the  company  except  for  the  amount  of  the  claim,  if  admitted, 
or  the  amount,  if  any,  awarded  by  the  award  of  such  arbitrator, 
•arbitrators,  or  umpire." 
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J.  C.         The  first  question  which  arises  is  whether  this  is  to  be- 
1902      regarded  as  an  EngHsh  contract  or  as  a  Jersey  contract.  Their 
Spuekier    Lordships  are  of  opinion  that,  although  this  policy  was  made 
A  Cloche       Jersey,  and  any  money  payable  under  it  would  have  to  be 

  paid  to  the  assured  in  Jersey,  the  nature  of  the  transaction, 

the  language  in  which  the  policy  is  expressed,  and  the  terms 
of  the  agreement  and  of  the  conditions,  all  shew  that  the  con- 
tract between  the  parties  is  an  English  contract,  and  that 
wherever  sued  upon  its  interpretation  and  effect  ought,  as  a 
matter  of  law,  to  be  governed  by  English  and  not  by  Jersey 
law.  The  intention  of  the  parties  is  too  plain  to  be  mistaken ;. 
the  contract  to  pay  out  of  the  funds  of  the  company  is  of  itself 
very  significant ;  and  the  reference  to  the  English  Arbitration 
Acts  shews  that  the  arbitration  proceedings  were  to  be  con- 
ducted according  to  English  law  and  no  other.  That  the 
intention  of  the  parties  to  a  contract  is.  the  true  criterion 
by  which  to  determine  by  what  law  it  is  to  be  governed  i^ 
too  clear  for  controversy :  see  Hamlyn  dt  Co.  v.  Talisher 
Distillery  (1),  and  the  intention  here  is  unmistakable. 

It  does  not  follow  that  the  agents  who  signed  the  policy  in. 
Jersey  were  not  liable  to  be  sued  in  Jersey  upon  it,  as  their 
principals  were  in  this  country.  But  whatever  would  be  a 
defence  by  the  law  of  England  for  the  company  on  the  merits 
to  an  action  against  the  company  on  the  policy  would  be  a 
defence  for  the  agents,  if  sued  in  Jersey  for  the  non-payment  of 
money  payable  under  the  policy  by  the  company. 

It  follows  from  these  observations  that  no  action  could  h& 
sustained  in  Jersey  any  more  than  in  this  country  for  any 
money  payable  under  the  policy  unless  and  until  the  amount 
so  payable  had  been  settled  by  arbitration  pursuant  to  the- 
12th  condition :  see  Scott  v.  Avery  (2)  and  Caledofiian  Insur- 
ance Co.  V.  Gilmour.  (3)  The  contract  is  one  on  which  no  cause 
of  action  could  accrue  until  the  amount  to  be  paid  had  beeni 
determined  by  arbitration,  and  by  arbitration  as  provided  by 
the  contract. 

Mr.  Deans  contended  that  the  arbitration  clause  was  invalid 


(1)  [1894]  A.  C.  202.  (2)  5  H.  L.  C.  811. 

(3)  [1893]  A.  C.  85. 
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by  the  law  of  Jersey,  because  not  only  the  amount  payable      J.  C. 
but  also  the  liability  to  pay  was  to  be  decided  by  arbitration ;  1902 
and  that  this  was  an  illegal  attempt  to  oust  the  jurisdiction  of    Spueeier  ] 
the  Court,  and  went  further  than  Bcott  v.  Avery,  (1)    But  if  cloche. 

a  contract  is  so  framed  as  to  give  no  cause  of  action  unless  a   

certain  condition  is  performed,  no  question  arises  as  to  ousting 
the  jurisdiction  of  any  Court.  It  was  by  not  observing  the 
difference  between  no  cause  of  action  and  a  defence  which 
assumes  a  cause  of  action,  but  is  based  on  the  incompetence 
of  a  particular  Court  to  enforce  it,  that  the  Court  of  Exchequer 
went  wrong  in  Scott  v.  Avery.  (1)  The  oversight  was  pointed 
out  and  corrected  in  the  Exchequer  Chamber  (2),  and  again 
in  the  House  of  Lords.  Maule  J.  put  the  matter  in  the  true 
light  in  the  Exchequer  Chamber ;  he  there  said :  "  There  is  nO' 
decision  which  prevents  two  persons  from  agreeing  that  a  sum 
of  money  shall  be  payable  on  a  contingency;  but  they  cannot 
legally  agree  that  when  it  is  payable  no  action  shall  be 
maintained  for  it."  (3) 

Mr.  Deans  cited  no  authority  to  shew  that  by  the  law  of 
Jersey  such  a  condition  as  that  which  has  to  be  considered  in 
this  case  is  invalid,  and  could  be  rejected  even  in  a  contract 
governed  by  the  law  of  Jersey.  Judging  from  the  decision 
printed  in  the  record,  it  would  seem  that  the  law  as  laid 
down  in  Bcott  v.  Avery  (1)  prevails  in  Jersey.  But  in  those 
cases  the  question  of  liability  was  not  left  to  the  arbitrator. 
However,  even  if  the  law  of  J ersey  had  been  shewn  to  be 
what  Mr.  Deans  contended  it  was,  the  answer  to  his  argu- 
ment would  still  be  that  this  policy  is  governed  by  the  law 
of  this  country  and  not  by  the  law  of  Jersey;  and  that 
the  distinction  he  drew  between  arbitrations  in  which  liability 
is  left  to  arbitrators,  and  those  in  which  the  amount  payable 
only  is  so  left,  is  immaterial  where  an  award  settling  the 
amount  is  a  condition  precedent  to  the  right  to  payment  of 
anything. 

The  foregoing  observations  really  dispose  of  this  appeal. 
What  happened  was  as  follows :  In  December,  1898,  a  tire 

(1)  5  H.  L.  C.  811.  (2)  8  Ex.  487. 

(3)  8  Ex.  m. 
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J.  C.  occurred  in  the  house  of  the  assured,  and  his  collection  of 
1902  stamps  was  damaged  or  destroyed.  He  gave  notice  of  his  loss, 
gpuREiER  and  claimed  lOOOZ.  He  appointed  a  Jersey  gentleman  (Guiton) 
Cloche.        arbitrator.    The  Sun  Eire  Ofi&ce  appointed  an  English 

  gentleman  (Thwaites)  their  arbitrator.    The  arbitrators  could 

not  agree  upon  an  umpire.  Thwaites  wanted  an  English 
barrister ;  Guiton  wanted  some  gentleman  resident  in  Jersey, 
which  would  save  expense.  Neither  can  be  blamed  for  not 
giving  way  to  the  other.  No  application  was  made  under  the 
English  Arbitration  Acts  to  the  Courts  of  this  country  to 
appoint  an  umpire.  The  company  could  not  proceed  adversely 
to  the  assured,  who  was  beyond  the  jurisdiction  of  the  English 
Courts,  and  the  assured  preferred  to  apply  to  the  Court  in  Jersey. 
Failure  to  agree  upon  an  umpire  brought  the  arbitration 
proceedings  to  a  deadlock. 

On  September  30,  1899,  the  assured  brought  an  action  in 
the  Eoyal  Court  in  Jersey  on  the  policy  against  the  agents 
who  signed  it,  and  he  claimed  lOOOZ.  The  defendants  relied 
on  the  12th  condition,  and  the  absence  of  any  award  as  a 
defence  to  the  action.  On  October  9,  1899,  the  Eoyal  Court 
ordered  that  the  arbitrators  should  be  summoned  to  appear. 
On  November  6  they  did  appear.  Thwaites  appeared  by 
counsel  and  objected  to  the  jurisdiction  of  the  Court  over  him. 
The  Court  then  ordered  the  defendants  to  appoint  another 
arbitrator  in  his  place.  The  defendants  declined  to  do  this, 
and  the  arbitrators  were  then  dismissed  from  the  action,  which 
¥/as  remitted  to  the  Greffier  to  assess  the  amount  payable  to 
the  plaintiff.  On  November  6,  1900,  the  plaintiff  recovered 
judgment  for  lOOOZ.,  and  on  December  4,  1900,  the  Appeal 
Court  confirmed  the  preceding  orders  and  judgment.  The 
appeal  is  from  this  judgment  of  the  Appeal  Court,  and  from 
the  orders  and  judgment  thereby  confirmed. 

On  the  merits  of  the  case  their  Lordships  do  not  think  it 
necessary  to  add  to  what  has  already  been  said.  No  reasons 
are  given  for  the  judgment  appealed  from,  and  their  Lordships 
cannot  make  any  observations  upon  them.  The  judgment 
appears  to  them  erroneous  in  principle. 

The  order  of  November  6,  1899,  requiring  the  defendants  to 


A.  C. 


AND  PEIYY  COUNCIL. 


453 


appoint  another  arbitrator  in  the  place  of  Mr.  Thwaites,  appears      J.  0. 
to  their  Lordships  to  be  erroneous  for  two  reasons,  namely,  1902 
(1.)  because  Mr.  Thwaites  had  done  nothing  to  justify  his  Spurrier 
removal,  and  (2.)  because  if  he  had  the  Court  in  Jersey  l^qloche 

was  not  the  proper  tribunal  to  remove  him.     The  English  

Arbitration  Act  conferred  no  such  power  on  any  foreign 
Court. 

Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
that  the  appeal  ought  to  be  allowed,  and  that  the  judgment 
of  the  Koyal  Court  of  Jersey  of  December  4,  1900,  and  the 
orders  and  judgment  thereby  affirmed,  ought  to  be  reversed, 
and  that  judgment  ought  to  be  given  for  the  defendants 
with  costs. 

The  respondent  having  obtained  leave  to  defend  this  appeal 
in  forma  pauperis,  no  order  can  be  made  as  to  the  costs  of  the 
appeal. 

Solicitors  for  appellants  :  Dawes  d  Son. 
Solicitors  for  respondent :  Hargreaves  d  Johlin, 
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J-         HORNE  AND  Another  Defendants  ; 

June5^18.    grjij^-ggji-j^  ^^j^  ANOTHER  PLAINTIFFS. 

ON  APPEAL  FEOM  THE  SUPEEME  COUET  OF  THE  CAPE  OF 
GOOD  HOPE. 


Construction — 7We — Terms  of  Grant — Diagram. 


In  a  grant  of  land  with  certain  specified  boundaries  "as  will  further 
appear  by  the  diagram  framed  by  the  surveyor  "  :— 

Held,  that,  as  a  matter  of  construction,  where  the  diagram  is  repugnant 
to  the  terms  of  the  grant,  the  latter  will  prevail. 

Although  by  arts.  8  and  13  of  the  Proclamation  of  August  6,  1813, 
there  must  be  a  diagram  before  a  title  be  granted,  yet  the  right  of  the 
grantee  must  be  expressed  in  his  title,  and,  when  so  expressed,  will  not  be 
limited  by  the  diagram. 


Appeal  from  a  decree  of  the  Supreme  Court  (June  7,  1900). 

The  respondents,  as  registered  owners  in  undivided  shares 
of  a  certain  farm  known  as  "  Kagelbaai,"  sued  the  appellant 
Horne,  the  Surveyor-General  of  the  Colony,  and  the  Hon. 
A.  J.  Herholt,  in  his  capacity  as  Secretary  of  Agriculture  in 
the  Colonial  Government,  to  obtain  an  amended  title  of  the 
said  farm,  based  on  a  survey  and  a  diagram  made  by  a  surveyor 
named  Charles  Marais,  and  a  declaration  of  the  rights  of  the 
plaintiffs  in  respect  of  the  boundaries  of  the  said  farm,  and  of 
the  water  of  the  Steenbrazem  Eiver,  alleged  to  form  the 
northern  boundary  thereof. 

The  Supreme  Court  gave  judgment  as  prayed. 

Warmington,  K.C.f  and  MackarnesSf  for  the  appellants,  con- 
tended that  the  amended  title-deed  granted  by  the  judgment 
constituted  a  grant  of  land  at  variance  with  the  grant  made  by 
the  original  deed  on  May  15,  1843,  with  diagram  attached 

*  Present:  Lobd  Macnaghten,  Lord  Davey,  Lord  Eobertson,  Lord 
LiNDLEY,  Sir  Ford  North,  and  Sir  Arthur  Wilson. 
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thereto.     They  contended  that  the  western  boundary  of  the      J.  0. 
grant  was  a  Hne  shewn  on  the  original  diagram  about  200  feet  1902 
above  and  inland  of  the  high- water  mark  on  the  seashore.  hobne 
The  diagram  was  made  by  an  experienced  surveyor  and  ought  j^truben 

to  be  adhered  to.    To  adopt  the  respondents'  contention  that   

the  boundary  was  the  high-water  mark  itself  involved  an 
encroachment  on  Crown  lands  never  contemplated  by  the 
parties  to  the  grant.  The  farm  was  what  was  originally 
known  at  the  Cape  as  a  "  loan  place,*'  and  granted  upon  quit- 
rent  tenure  in  terms  provided  for  in  the  Proclamation  of 
Governor  Sir  John  Cradock  issued  on  August  6,  1813.  Under 
that  Proclamation  the  boundaries  of  the  "  loan  place  "  were 
ascertained  by  a  surveyor  appointed  by  the  grantee  with  the 
approval  of  the  government,  and  the  diagram  so  framed  by  the 
surveyor  defined  the  quit-rent  grant  then  made  of  what  had 
hitherto  been  held  on  "  loan "  tenure.  (See  the  recital  to 
Proclamation  and  ss.  1,  5,  and  13.)  The  boundaries  must,  by 
the  terms  of  the  grant,  be  ascertained  by  reference  to  this 
diagram  by  which  the  respondents'  predecessors  in  title  were 
bound,  and  could  not  be  altered  so  as  to  correspond  with  a  new 
diagram  attached  to  the  respondents'  declaration.  Reference 
was  made  to  Beid  v.  Surveyor-General.  (1) 

Haldane^  E.G.,  and  Boydell  Houghton^  for  the  respondents, 
were  not  heard. 


The  judgment  of  their  Lordships  was  delivered  by  1902 

Lord  Egbeetson.  This  is  an  appeal  against  a  judgment  of  June  I8. 
the  Supreme  Court  of  the  Cape  of  Good  Hope  declaring  the 
boundary  of  the  respondents'  farm ;  and  the  controversy  relates 
to  two  parts  only  of  the  boundary  declared.  The  lands  adjoin- 
ing the  farm  in  question  are  Crown  lands,  and  the  appellants 
represent  the  Crown. 

The  respondents  purchased  the  farm  in  1899,  and  they  are 
now,  in  right  of  the  original  grant,  on  perpetual  quit-rent, 
which  was  made  in  1843.  Prior  to  1843  the  farm  had  been 
held  on  loan  lease ;  and  the  grant  on  quit-ront  was  made  under 
the  system  established  by  the  Proclamation  of  August  6,  1813, 
(1)  (1897)  14  Buchanan's  Sup.  Ct.  Rep.  34. 


456 


HOUSE  OF  LOKDS 


[1902] 


J.  C.      entitled  "  Conversion  of  Loan  Places  to  Perpetual  Quit-rent." 

1902      The  description  of  the  farm  in  the  grant  is  as  follows :  "A 

HoENE  piece  of  land  containing  2520  morgen,  situated  in  the  division 
Jtetoen        Stellenbosch  Field  Cornetcy  of  Hottentots  Holland,  being 

  the  loan  place  '  Kogel  Baay '  or  *  Langgezocht,'  extending 

west  to  the  seashore,  south,  south-east,  and  east  to  the  moun- 
tains, and  north  to  the  Steenbrazem  Kiver,  as  will  further 
appear  by  the  diagram  framed  by  the  surveyor." 

On  acquiring  the  farm  the  respondents  had  it  surveyed  by 
one  Charles  Marais,  and  made  application  to  the  appellant, 
the  Surveyor-General,  for  an  amended  titie  and  diagram  in 
accordance  with  the  diagram  which  embodied  Mr.  Marais's 
survey.  This  application  was  made  under  the  Act  No.  9  of 
1879,  and  the  competency  and  appropriateness  of  this  applica- 
tion and  of  the  subsequent  judicial  procedure  are  unquestioned. 
The  Surveyor-General  objected  to  Mr.  Marais's  line  at  certain 
points,  but  those  objections  ultimately  resolved  themselves  into 
two.  The  matter  came  into  Court  by  summons  on  April  28, 
1900,  the  respondents  claiming  an  order  declaring  the  boundary 
in  accordance  with  the  line  marked  on  the  plan  annexed  to 
their  declaration,  and  an  order  for  an  amended  title  shewing 
the  boundary  accordingly.  The  defendants  appeared,  and  in 
their  plea  stated  their  points  of  challenge ;  issue  was  joined 
and  evidence  led,  with  the  result  that  the  Court,  by  the 
judgment  appealed  against,  decided  both  the  controverted 
points  in  the  respondents'  favour,  and  (with  an  omission  which 
does  not  touch  that  controversy)  granted  judgment  in  the  terms 
of  the  prayer. 

Before  stating  the  two  points  of  controversy  between  the 
parties,  it  is  convenient  to  mention  one  matter  which  bears 
equally  upon  both  and  tells  in  favour  of  the  respondents.  The 
farm,  according  to  the  title,  contains  2520  morgen.  If  the 
boundary  line  proposed  by  the  respondents  be  accepted,  so  far 
from  exceeding  this  amount  they  will  have  considerably  less. 
On  the  other  hand,  if  the  appellants'  theory  be  adopted  in 
whole,  the  farm  will  be  less  by  about  10  per  cent,  than  it  is 
stated  to  be  in  the  title,  the  two  disputed  points  contributing 
nearly  equally  to  this  further  deficiency. 


A.  C. 


AND  PKIVY  COUNCIL. 


457 


1.  The  farm  in  dispute,  according  to  the  title  above  set      J.  C. 
forth,  is  situated  between  the  seashore  and  the  mountains,  1902 
those  forming  respectively  its  western  and  eastern  boundaries,  hobne 
while  its  northern  boundary  is  the  Steenbrazem  Eiver.  Steuben 

Now  the  first  of  the  two  disputed  points  is  the  whole  of  the   

western  boundary  ;  and  the  respondents'  line  is  drawn  at  high- 
water  mark,  or  rather,  as  it  sometimes  is  on  the  top  of  rocks, 
never  nearer  the  sea  than  high-water  mark.  There  is,  there- 
fore, no  claim  to  foreshore,  and,  prima  facie,  the  respondents' 
'  claim  would  seem  to  be  in  exact  accordance  with  the  words  of 
the  grant  "  extending  west  to  the  seashore." 

On  the  other  hand,  the  contention  of  the  appellants  is  much 
less  simple.  It  was  thus  stated  in  their  plea  :  "  The  defendants 
deny  that  the  western  boundary  of  the  said  farm  extends  to 
high-water  mark.  They  contend  that  the  true  boundary  is  as 
shewn  on  the  diagram  referred  to  in  paragraph  2  hereof  " 
(i.e.,  the  diagram  referred  to  in  the  title  of  1843  sought  to  be 
amended),  "  a  distance  of  200  feet  inland  from  such  high- water 
mark."  And  the  Assistant  Surveyor-General,  in  his  evidence, 
thus  stated  the  view  of  the  Crown  :  "  The  words  *  to  the  sea- 
shore '  do  not  mean  the  seashore,  but  ought  to  be  200  feet." 

It  is  difficult  to  comprehend  on  what  theory  this  contention 
for  200  feet  was  rested  or  how  the  figure  was  reached,  for  the 
statute  under  which  the  Crown  is  now  disabled  from  making 
grants  within  200  feet  of  the  sea  was  not  passed  until  long 
after  1843.  Again,  while  it  is  true  that  on  the  diagram  of  1843 
a  line  is  drawn  some  distance  within  high- water  mark,  which 
seems  intended  to  delimit  the  farm  and  to  separate  it  from  the 
seashore,  the  distance  is  not  uniform,  but  quite  irregular ;  and 
at  their  Lordships'  bar  the  theory  of  200  feet  was  abandoned 
in  favour  of  an  absolute  adherence  to  the  line  laid  down  in  the 
diagram  of  1843.  The  appellants'  contention,  therefore,  rests 
solely  on  the  diagram,  and  the  question  is  thus  raised  what  is 
the  degree  of  authority  of  that  diagram  in  relation  to  the  text 
of  the  grant  in  which  it  is  mentioned.  This  discussion  neces- 
sarily and  very  directly  affects  the  other  disputed  piece  of 
boundary,  but  it  may  conveniently  be  taken  primarily  in  regard 
to  that  now  under  review,  namely,  the  seashore. 
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J.  0.         Their  Lordships  consider  that  assuming,  as  appears  to  be 
1902       the  case  in  regard  to  the  western  boundary,  that  the  diagram 
HoRNE     contradicts  the  unambiguous  text  of  the  title,  it  must  give  way 
Jtrubbn  words  in  the  grant  which  introduce  the 

  diagram  are,  "  as  will  further  appear  by  the  diagram  framed  by 

the  surveyor."  Now,  as  matter  of  construction,  this  is  merely 
an  appeal  to  the  diagram  for  further  elucidation  of  the  text, 
and  not  a  subordination  of  the  text  to  the  diagram.  If  in  a 
matter  not  requiring  elucidation  the  diagram  is  repugnant  to 
the  text,  this  merely  shews  (what  in  the  present  instance  is 
abundantly  proved  by  other  circumstances)  that  the  diagram 
is  not  exact,  and  affords  only  a  rough  delineation  of  the  farm. 
Of  the  circumstances  referred  to,  what  is  perhaps  the  most 
palpable  and  the  most  relevant  to  the  present  dispute  may  be 
mentioned.  The  northern  boundary  is  said  in  the  title  to  be 
the  Steenbrazem  Eiver,  a  perfectly  unmistakable  boundary  ; 
but  the  diagram,  ignoring  the  somewhat  tortuous  course  of  the 
river,  makes  the  northern  boundary  a  straight  line  inland  from 
a  rock  on  the  seashore  considerably  to  the  south  of  the  mouth 
of  the  river,  which,  as  well  as  the  rock,  is  depicted  on  the 
diagram. 

In  face  of  facts  like  these,  it  would  be  impossible  to  override 
the  clear  verbal  description  of  the  western  boundary  as  the  sea- 
shore merely  out  of  respect  to  a  diagram  which ,  as  regards  the 
northern  boundary,  fails  to  depict  the  equally  certain  expression 
of  the  title,  namely,  the  river,  an  arbitrary  line  being  in  each 
case  substituted.  But  from  the  evidence,  and  also  from  the 
opinion  of  the  Chief  Justice,  it  appears  that  these  old  plans  are 
"usually  inaccurate,  and  afford  only  an  approximate  idea  of 
the  land  to  be  conveyed." 

It  was  argued,  however,  on  the  part  of  the  appellants  that 
the  Proclamation  only  authorizes  grants  of  the  land  which  had 
been  previously  held-  on  loan,  and  that  to  diagrams  there  was 
assigned  by  the  Proclamation  a  higher  importance  than  belongs 
to  a  plan  referred  to  in  a  title,  for  they  were  made  the  basis  of 
all  quit-rent  grants.  Those  two  points  are  separate,  and  may 
easily  be  disposed  of.  ^3^^irst,  it  is  quite  true  that  the  grant  on 
quit-rent  must  not  exceed  in  extent  the  loan  place  ;  but  as  in 
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the  present  case  there  is  no  evidence  (apart  from  the  grant  of      J.  0. 
1843  and  the  diagram)  of  the  actual  possession  under  the  loan  1902 
lease,  the  diagram  must  stand  or  fall  on  its  merits  where  it  hobne 
differs  from  the  words  of  the  title.   Second,  if  the  Proclamation  ^^^^^j^^ 

be  examined,  it  will  be  found  to  give  no  support  to  the  theory   

that  it  subordinates  the  words  of  the  grant  to  the  diagram,  or 
gives  to  the  diagram  any  exceptional  authority.  It  is  true  that, 
under  arts.  8  and  13  of  the  Proclamation,  before  a  title  can  be 
granted  there  must  be  a  diagram,  in  order  that  the  Government 
may  be  fully  certified  before  granting  the  title  as  to  the  land 
proposed  to  be  granted  complying  with  the  requirements  of  the 
Proclamation.  But,  this  condition  having  been  fulfilled,  the 
right  of  the  grantee  is  to  be  expressed  in  his  title,  and  it  does 
not  appear  from  the  Proclamation  that  the  title  need  even 
refer  to  the  diagram  or  have  it  attached.  In  short,  the  Pro- 
clamation gives  to  the  diagram  no  independent  authority  as 
limiting  the  terms  of  the  grant. 

Their  Lordships  are  clearly  of  opinion  that  the  objection  of 
the  Crown  on  the  western  boundary  entirely  fails. 

2.  The  other  question  is  about  the  north-eastern  boundary, 
and  involves  a  triangular  piece  of  ground  inclosed  on  plan  A  by 
the  letters  Y,  B,  C.  The  true  question,  however,  is  simply 
whether  the  northern  boundary  of  the  farm  ends  at  B,  as  the 
Court  has  held,  or  at  Y,  as  the  appellants  contend. 

Here  the  case  for  the  Crown  rests  solely  upon  the  diagram 
being  exactly  and  minutely  accurate  on  a  point  on  which  it 
makes  hardly  a  pretence  of  accuracy,  and  is  demonstrably 
inaccurate.  As  has  already  been  seen,  the  northern  boundary, 
as  laid  down  on  the  diagram,  is  a  straight  line  drawn  with 
complete  disregard  to  the  course  of  the  river.  Now  the  point 
Y,  which  is  said  to  be  the  eastern  end  of  that  line,  is  reached 
simply  by  measuring  on  the  ground  the  length  of  this  arbitrary 
line,  and  stopping  where  it  stops.  This  is  frankly  explained  in 
evidence  by  the  surveyor  employed  by  the  appellants  to  survey 
the  farm.  It  so  happened  that  this  measurement  landed  them 
at  a  place  about  which  it  is  almost  incredible  that  it  should  be 
the  salient  point  of  a  boundary,  for  it  is  almost  inaccessible  and 
invisible  from  the  surrounding  country.    But  further,  owing  to 
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J.  O.  the  nature  of  the  gorge  through  which  the  Steenbrazem  Eiver 
1902  runs,  it  would  result  from  the  adoption  of  Y  as  the  eastern 
point  at  which  the  respondents'  farm  abuts  on  the  river  that 
they  would  have  for  practical  purposes  no  access  to  the  river. 
The  appellants  have,  therefore,  neither  authority  nor  proba- 
bility to  support  their  contention.  On  the  other  hand,  the 
point  B  has  at  least  three  substantial  recommendations. 
Physically  its  situation  stands  out  as  a  suitable  boundary.  It 
has  in  fact  been  the  site  of  a  beacon  erected  in  1863  by  a 
former  proprietor  to  mark  the  boundary  and  observed  as  doing 
so  ;  and  this,  although  not  giving  any  prescriptive  right,  is  yet 
evidence,  so  far  as  it  goes,  of  boundary.  The  probability  of 
this  being  the  true  boundary  is  increased  by  the  fact  that  it 
admits  of  the  farm  being  profitably  occupied  so  far  as  access  to 
water  is  concerned. 

In  these  circumstances,  their  Lordships  consider  that  the 
appeal  entirely  fails  on  this  point  also.  They  are  fully  satisfied 
with  the  judgment  of  the  learned  judges  of  the  Supreme  Court, 
and  will  humbly  advise  His  Majesty  that  the  appeal  should  be 
dismissed.    The  appellants  will  pay  the  costs  of  the  appeal. 

Solicitors  for  appellants  :  Wilso?i,  Bristows  d  Carpmael. 
Solicitor  for  respondents  :  Arthur  Fell. 
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Appellant. 


H.  L.  (E.) 


AND 


1902 


LISLE  AND  Others 


Kespondents.  '^^^y 


Mortgage — Clog  on  Redemption — Agreement  subsequent  to  Mortgage — Option  to 
purchase  Mortgaged  Property — Conditional  Sale. 

A  mortgagor  and  mortgagee  may,  by  a  separate  and  independent  trans- 
action subsequent  to  the  mortgage,  make  a  valid  agreement  wbich  gives 
the  mortgagee  the  option  of  purchasing  the  mortgaged  property,  and  thus 
may  have  the  effect  of  depriving  the  mortgagor  of  his  right  to  redeem. 

The  decision  of  the  Court  of  Appeal,  [1902]  1  Ch.  53,  affirmed. 

This  appeal  turned  upon  a  question  of  fact  whether  a  mort- 
gage and  an  agreement  were  two  separate  transactions  or  one. 
The  documents  are  fully  set  out  in  the  report  of  the  Court 
below.    For  the  present  purpose  a  summary  will  suffice. 

By  an  agreement  of  April  23,  1896,  between  the  respondents 
and  the  appellant,  it  was  agreed  that  the  respondents  should 
lend  the  appellant  3000Z.,  and  such  further  sums  as  the 
appellant  should  within  two  years  require  not  exceeding  2000Z., 
the  loani  to  be  secured  by  the  mortgage  of  a  steamship ;  the 
respondents  (if  the  interest  was  regularly  paid)  not  to  call  in 
the  principal,  and  the  appellant  not  to  compel  the  respondents- 
to  receive  it,  before  the  expiration  of  two  years  from  the  date 
of  the  mortgage ;  that  if  the  respondents  should  elect  within 
two  years  from  the  date  of  the  agreement  to  enter  into 
partnership  with  the  appellant  in  his  business,  they  should  be 
at  liberty  to  do  so  on  the  terms  (inter  alia)  that  the  respondents 
should  relieve  the  appellant  from  payment  of  the  loan  and 
transfer  the  ship  free  from  the  mortgage  for  the  purposes 
of  the  partnership.  On  July  4,  1896,  the  mortgage  was 
executed. 

The  5000Z.  having  been  lent  and  not  repaid,  and  the  two 
years  from  the  date  of  the  agreement  having  elapsed,  by  a  deed 
of  June  27,  1898,  the  appellant  assigned  to  the  respondents 
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H.  L.  (E.)   property  in  Norfolk  as  security  for  2000Z.,  part  of  the  5000?., 
1902      with  a  proviso  for  redemption  on  December  27,  1898,  and 
Keeve     covenanted  to  repay  the  2000Z.  with  interest  on  that  date. 
Lisle.        -^^      agreement  of  July  9,  1898,  between  the  appellant  and 

  respondents,  after  reciting  (inter  alia)  that  the  term  of  two 

years  had  expired  on  April  23,  1898  (1),  and  that  the  appellant 
was  not  in  a  position  to  comply  with  the  respondents'  applica- 
tion for  the  repayment  of  the  5000Z.  with  interest,  and  had 
requested  the  respondents  to  extend  the  time  of.  two  years  for 
a  further  period  of  five  years,  which  they  agreed  to  do  upon 
certain  terms,  it  was  agreed  (inter  alia)  that  if  at  any  time 
within  the  period  of  five  years  the  respondents  should  elect  to 
enter  into  partnership  with  the  appellant  in  his  business,  they 
should  be  at  liberty  to  do  so  upon  the  terms  (inter  alia)  that 
the  respondents  should  relieve  the  appellant  from  the  payment 
of  the  5000Z.,  and  should  transfer  the  ship  free  from  the 
mortgage  for  the  purposes  of  the  partnership.    Within  the 
five  years,  namely,  in  February,  1900,  the  respondents  gave 
the  appellant  notice  that  they  elected  to  enter  into  partnership 
with  him.    The  appellant  having  refused  to  comply,  the 
respondents  brought  this  action   against  him  for  specific 
performance  or  (alternatively)  for  breach  of  the  agreement. 
Buckley  J.  held  that  the  mortgage  of  June  27  and  the  agree- 
ment of  July  9,  1898,  formed  really  one  transaction,  but  that 
the  agreement  was  valid  as  a  conditional  sale,  and  that  the 
rule  against  clogging  an  equity  of  redemption  had  no  appli- 
cation ;  and  he  made  an  order  (inter  alia)  declaring  that  the 
respondents  were  entitled  to  enter  into  partnership ;  that  the 
refusal  of  the  appellant  was  a  breach  of  the  agreement ;  for 
an  inquiry  as  to  damages ;  for  payment  of  the  loan  and  interest 
to  the  respondents ;  foi;  a  reconveyance  by  the  respondents  of 
the  mortgaged  properties  to  the  appellant.    The  Court  of 
Appeal  (Vaughan  "Williams,  Eomer,  and  Cozens-Hardy  L.J  J.) 
held  as  a  matter  of  fact  that  the  mortgage  of  June  27  and 
the  agreement  of  July  9,  1898,  were  separate  and  independent 
transactions,  and  on  that  ground  affirmed  the  decision  of 

(1)  This  would  seem  to  be  a  mistake  for  July  4,  1898,  two  years  from  the 
date  of  the  mortgage. 
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Buckley  J.,  but  said  they  must  not  be  understood  as  assenting   H.  L.  (E.) 
to  his  view  of  the  law.  (1)    In  this  House  their  Lordships  1902 
gave  no  opinion  upon  the  last  point.  Reeve 

V. 

Lis  I.E. 

Warming  ton,  E.G.,  and  Martelli,  for  the  appellant,  contended   

that  all  the  documents  must  be  read  together ;  that  the  mort- 
gage and  agreement  of  1898  were  in  reality  one  and  the  same 
transaction ;  that  the  agreement  was  therefore  invalid  as  a 
€log  upon  the  equity  of  redemption ;  and  cited  Noakes  v. 
Bice  (2)  and  the  cases  referred  to  in  the  Court  below. 

Asthuryy  K,C,,  and  B.  J.  Parker,  for  the  respondents,  were 
not  heard. 

Earl  of  Halsbury  L.C.  My  Lords,  notwithstanding  the 
gallant  effort  that  has  been  made  by  Mr.  Warmington  and 
his  learned  junior  in  this  case,  it  appears  to  me  that  it  does 
come  back  to  that  which  the  Court  of  Appeal  suggested,  and, 
without  quarrelling  with  or  attempting  to  throw  any  doubt 
upon  the  propositions  of  law  which  have  been  advanced  in  this 
case,  it  seems  to  me  that  the  Court  of  Appeal  has  taken  the 
right  view  upon  the  facts.  When  I  say  upon  the  facts,  I  am 
speaking  now  of  the  facts  as  elicited  by  the  documents  them- 
selves, though  in  respect  of  one  of  them  it  is  perfectly  clear,  by 
the  limited  admission  that  is  now  made,  that  there  was  a 
mistake  in  reference  to  the  question  of  the  policy.  Then  the 
question  which  your  Lordships  have  to  determine  is  whether 
or  not  this  second  transaction  of  1898  was  or  was  not  the  same 
transaction  in  the  sense  in  which  those  words  are  used  by  the 
learned  counsel  for  the  appellant. 

The  view  of  the  Court  of  Appeal,  who  had  all  the  facts 
before  them  (and  I  do  not  propose  to  question  the  view  which 
they  have  taken  of  these  documents  read  together),  is  this, 
that  the  later  transaction  was  entirely  separate — that  it  was, 
in  truth,  a  matter  applicable  to  the  contemplated  partnership, 
and  that  the  real  position  of  the  parties  was  this,  that  all  the 
securities  were  already  in  their  possession  ;  that  this  further 
transaction  altered  the  rate  of  interest,  but  that  the  real 

(1)  [1902]  A.  C.  24.  '  (2)  Ante,  pp.  24,  2S\ 
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H.  L.  (E.)  substance  of  the  second  transaction  was  the  contemplated 
1902  partnership.  Under  these  circumstances  it  was  a  mere  question 
Keeve  of  what  inferences  ought  properly  to  be  drawn  from  the  nature 
Lisle.  instruments,  and  the  object  and  purpose  with  which 

EaiioTn^bury  ^^^^  wcre  entered  into,  as  well  as  what  the  documents  con- 
tained  in  themselves.  I  come  to  the  conclusion  that  what 
has  been  called  here,  and  I  think  accurately  called,  the 
question  of  fact  between  the  parties,  was  rightly  arrived  at 
by  the  Court  of  Appeal ;  and,  if  that  is  so,  there  is  not  and 
cannot  be  any  question  as  to  the  law  which  ought  to  prevail 
in  this  case. 

Under  these  circumstances  I  move  your  Lordships  that  this 
appeal  be  dismissed  with  costs. 


LoED  Macnaghten.  My  Lords,  I  am  of  the  same  opinion, 
and  I  take  the  same  view  of  the  facts  that  the  Court  of  Appea! 
did.  Notwithstanding  the  very  able  and  ingenious  argument 
addressed  to  us  by  Mr.  Warmington  to  prove  that  the  purpose 
of  this  document  was  consolidation  and  rearrangement  of  the 
mortgages,  in  my  opinion  it  was  nothing  of  the  kind.  The 
respondents  had  the  benefit  of  all  these  securities.  There  wa& 
merely  a  stipulation  introduced  at  the  request  of  the  appel- 
lant, who  was  asking  for  time.  Not  being  prepared  to  pay  the 
money,  he  said,  "  If  you  will  give  me  five  years,  you  shall 
have  the  whole  of  that  time  in  which  to  determine  whether 
to  enter  into  the  partnership  or  not."  When  the  respondents 
did  make  up  their  minds  to  enter  into  the  partnership,  the 
appellant  turned  round  and  said,  "  Oh,  but  this  transaction  m 
entirely  wrong ;  it  strikes  at  the  root  of  an  equitable  doctrine, 
and  I  am  not  bound  by  it."  I  think  on  the  facts  as  we  have 
them  before  us  he  is  bound  by  it,  and  must  pay  damages  for 
having  broken  his  agreement. 

LoED  Beampton.    My  Lords,  I  am  of  the  same  opinion. 

LoED  LiNDLET.  My  Lords,  I  also  am  of  the  same  opinion. 
Mr.  Warmington's  argument  is  necessarily  based  upon  the 
blunder  in  the  recital  in  the  deed  of  July,  1898,  which  is  all 
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wrong.  In  point  of  fact,  the  real  transaction  was  not  taking 
Sb  mortgage  security  for  5000Z.  or  getting  a  better  security  than 
they  had.  It  was  not  that  at  all.  The  real  transaction  was 
that  the  mortgagees  were  bargaining  for  a  share  in  the  partner- 
ship on  certain  terms.  By  a  blunder  in  the  recital  they  have 
given  a  foundation  for  a  very  ingenious  argument,  to  which  I 
am  happy  to  say  we  are  not  bound  to  accede.  I  have  no 
doubt  the  decision  is  perfectly  right,  and  the  appeal  ought  to 
be  dismissed  with  costs. 


H.  L.  (E.) 
1902 
Keeve 

V. 

Lisle. 

Lord  Lindlev. 


Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 

Lords'  Journals^  July  24,  1902. 


Solicitors  :  Cattarns  &  Go» ;  Bowcliffes,  Bawle  dc  Co.,  for 
Alfred  Applehyy  Neivcastle-on-Tyne, 
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!NE ALE     •    •    •    ,    .    .    .    .    .    .    .    Appellant  ;    h.  l  (e.) 

AND  1902 

OOEDON  LENNOX  Eespondent.  Aug.i, 

Practice — CounseVs  Authority — Compromise  of  Action — Agreement  to  Befer — 
Authority  exceeded  hy  Counsel  —  Limitation  of  Counsel's  Authority 
unknown  to  other  side. 

A  counsel  has  no  authority  to  refer  an  action  against  the  wishes  of  his 
client  or  upon  terms  different  from  those  which  his  client  has  authorized. 
If  he  does  so  refer  it  the  reference  may  be  set  aside  although  the  limit  put 
by  the  client  on  his  counsel's  authority  is  not  made  known  to  the  other 
jside  when  the  reference  is  agreed  upon.  The  Court  before  whom  the 
question  of  setting  aside  the  reference  comes  is  not  bound  to  sanction  an 
^arrangement  made  by  counsel  which  is  not  in  the  opinion  of  the  Court  a 
proper  one. 

The  plaintiff  in  an  action  for  defamation  of  character  authorized  her 
counsel  to  consent  to  a  reference  on  condition  that  all  imputations  on  her 
character  were  publicly  disclaimed  in  Court.  Her  counsel,  who  did  not 
make  this  limitation  of  his  authority  known  to  the  defendant's  counsel, 
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agreed  witli  the  latter  to  refer  the  action  without  any  disclaimer  of 
imputations : — 

Held,  that  the  counsel  having  exceeded  his  authority  the  plaintiff  was 
entitled  to  have  the  agreement  to  refer  set  aside  and  the  cause  restored  to» 
the  list  for  trial. 

The  decision  of  the  Court  of  Appeal,  [1902]  1  K.  B.  838,  reversed. 

The  appellant  brought  an  action  for  slander  and  libel  against 
her  aunt,  the  respondent  (who  was  the  widow  of  Lord  Henry 
Gordon  Lennox),  alleging  that  the  defendant  had  made  serious 
imputations  against  the  plaintiff's  character.  The  defendant 
denied  speaking  or  writing  the  words  complained  of  and  that 
they  bore  the  meaning  imputed  to  them.  On  February  12^ 
1902,  when  the  case  was  coming  on  for  trial  before  Lord 
Alverstone  C.J.  and  a  special  jury  the  judge  suggested  a 
reference.  The  following  terms, .  written  out  by  Sir  Edward 
Clarke,  the  plaintiff's  leading  counsel,  were  handed  to  the 
plaintiff : — 

"  Defendant  stating  by  her  counsel  that  she  never  imputed 
or  meant  to  impute  anything  against  the  moral  character  of 
the  plaintiff,  and  is  satisfied  that  there  is  no  ground  for  any 
such  imputation. 

"  Case  referred  to  ....  to  say  what  should  be  done  between 
the  parties  in  satisfaction  of  all  matters  in  difference  between 
them. 

"  Case  referred  to  ....  to  say  what  sum,  if  any,  should 
be  paid  by  the  defendant  in  compensation  for  the  matters 
complained  of  in  this  action." 

At  the  bottom  of  these  terms  the  plaintiff  wrote  the 
words — 

I  consent  to  either  alternative  Sir  E.  Clarke  adopts. 

"  Dora  Beatrice  Neale." 

This  limitation  of  Sir  E.  Clarke's  authority  was  not  made 
known  to  the  defendant's  counsel.  The  defendant  refusing  to 
disclaim  all  imputations.  Sir  E.  Clarke  and  the  defendant's 
leading  counsel,  Isaacs,  K.C.,  had  an  interview  with  Lord 
Alverstone,  after  which  both  the  learned  counsel  returned  into 
Court,  and  Sir  E.  Clarke  said,  the  plaintiff  being  present,  that 
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a  juror  would  be  withdrav/n  and  the  action  referred.  There  H.  L.  (E.) 
was  no  disclaimer  of  the  imputations.  An  order  was  after-  1902 
wards  drawn  up  in  the  following  terms  :  "  It  is  ordered  that  Xeale 
the  whole  of  this  cause  be  tried  before  H.  F.  Dickens,  Esq.,  K.C.,  qordox 
as  official  (1)  referee,  who  shall  have  all  powers  of  certifying  Lennox. 
and  amending  of  a  judge  of  the  High  Court  of  Justice,  and 
shall  direct  judgment  to  be  entered  and  otherwise  deal  with 
the  whole  action  pursuant  to  Order  36."  Before  the  order 
was  drawn  up  the  plaintiff  took  steps  to  set  it  aside,  and  on 
March  1  Sir  E.  Clarke  moved  before  Lord  Alverstone  C.J.  to 
restore  the  cause  to  the  list  for  trial  on  the  ground  that  the 
order  of  February  12  was  made  without  the  authority  or  con- 
sent of  the  plaintiff  and  contrary  to  her  express  instructions. 
On  the  hearing  of  this  motion  an  affidavit  by  the  plaintiff  was 
read  stating  (inter  alia) :  "  On  the  case  being  called  on  I  was 
asked  to  consent  to  the  action  being  referred  to  an  arbitrator 
for  trial,  and  although  I  felt  strongly  disinclined  to  such  a  mode 
of  trial  of  this  action  I  (after  consultation  with  my  counsel) 
consented  upon  the  express  condition  and  understanding  that 
the  defendant  admitted  in  Court  by  her  counsel  that  my 
character  was  exonerated  and  no  imputation  was  to  rest  upon  ' 
it."  The  counsel  referred  to  in  this  affidavit  was  understood 
by  Lord  Alverstone  and  the  Court  of  Appeal  to  be  the  plain- 
tiff's junior  counsel,  and  there  was  no  evidence  that  the  plaintiff 
gave  any  verbal  instructions  to  Sir  E.  Clarke  upon  the  subject 
of  a  reference.  Lord  Alverstone  held  that  the  order  to  refer 
being  an  interlocutory  order  might  be  set  aside,  and  therefore 
made  an  order  on  March  4  that  the  order  of  February  12 
"  be  set  aside,  and  the  action  be  restored  to  the  list :  the  plain- 
tiff to  pay  the  costs  of  and  occasioned  by  the  postponement 
and  of  this  application  in  any  event."  The  Court  of  Appeal 
(Collins  M.K.,  Eomer  and  Mathew  L.J  J.)  made  an  order 
setting  aside  so  much  of  Lord  Alverstone's  order  of  March  4 
as  restored  the  cause  to  the  list,  and  ordering  the  action  to  be 
referred  to  Dickens  K.C.,  failing  whom  to  Boydell  Houghton, 
as  special  referee.  (2) 


(1)  Sic, 


(12)  [19012]  1  K.  B.  838. 
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H.  L.  (E.)      The  present  appeal  by  the  plaintiff  was  argued  on  July  29,  31, 
1902      and  August  1  by 

Neale 

V.  Sir  Bobert  Beid,  E.G.,  and  B,  J.  Drake,  for  the  appellant,  and 

Lennox.       Isaacs,  K.G.y  and  Norman  Craig,  for  the  respondent. 

The  cases  cited  in  the  Court  below  were  discussed;  also 
Bichardson  v.  Peto.  (1) 


Eael  of  Halsbury  L.C.  My  Lords,  I  am  of  opinion  that 
the  judgment  of  the  Court  of  Appeal  ought  to  be  reversed.  I 
do  not  propose  to  go  through  the  different  cases  which  have 
been  cited  before  your  Lordships,  because  I  think  there  is  a 
higher  and  much  more  important  principle  at  stake  than  that 
which  is  involved  in  discussing  whether  a  particular  part  of  a 
bargain  has  or  has  not  been  within  the  exact  authority  given  to 
the  learned  counsel. 

The  undisputed  facts  in  this  case  are  these.  The  learned 
counsel  who  was  employed  for  the  plaintiff  was  desirous,  for 
reasons  which  I  appreciate  and  which  I  entirely  share,  to  spare 
his  client  the  necessity  of  wading  by  a  public  trial  through  such 
a  cause  of  action  as  is  involved  in  the  trial  of  this  cause.  I 
myself  was  desirous  of  giving  the  parties  an  opportunity,  even 
at  this  late  hour,  of  preventing  that  which  would,  I  should 
think,  be  injurious  and  certainly  exceedingly  painful  to  them 
both.  But  when  the  parties  have  resolved  that  their  rights  are 
to  be  determined  by  a  regular  tribunal,  and  that  they  will  not 
agree  to  those  courses  which  others  may  think  more  advan- 
tageous for  them  and  more  pleasant  for  them,  the  Court  has  no 
authority  to  insist  upon  their  abstaining  from  the  exercise  of 
their  legal  rights ;  they  must  be  permitted  to  conduct  their 
litigation  as  they  will. 

Sir  Edward  Clarke^  being  moved  by  the  desire  I  have  alluded 
to,  obtained  in  writing  from  his  client  a  distinct  consent  upon 
certain  terms  to  refer  this  cause.  The  terms  are  important  to 
be  looked  at  with  reference  to  an  observation  that  I  will  make 

(1)  (1840)  1  M.  &  O.  896. 
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presently.    The  terms  are  these — that  the  defendant,  who   H.  L.  (E.) 
was  sued  upon  an  allegation  of  having  spoken  certain  grave  1902 
and  slanderous  words  of  the  plaintiff,  should  publicly  at  the  neale 
time  of  the  reference  of  the  cause  state  by  her  counsel  that  goedox 
no  imputation  had  been  made,  that  no  imputation  was  Lennox. 
intended  to  be  made,  and  that  the  defendant  was  satisfied  Eari  of  Haisbury 

that  there  was  no  ground  for  any  moral  imputation  upon   

the  plaintiff's  character.  Can  anybody  doubt  that  that  con- 
dition was  one  of  supreme  importance  to  the  party  who 
insisted  upon  it  ?  It  seems  to  me  that  a  great  many  people 
would  share  the  view  of  the  plaintiff— I  do  not  care  whether 
they  would  be  right  or  wrong  in  that  view — but  they  would 
say,  "  If  I  am  to  go  before  a  tribunal  which  has  not,"  as  Sir 
Eobert  Eeid  said,  "  the  weight  and  authority  of  a  public  trial,  I 
must  have  it  perfectly  understood,  before  I  go  before  that 
private  tribunal,  that  every  imputation  of  any  sort  or  kind  upon 
my  private  character  is  withdrawn."  The  learned  counsel  who 
has  last  addressed  us  suggests  that  that  does  not  involve  the 
negative :  I  entirely  disagree  with  him ;  I  think  the  insisting 
upon  that  as  a  preliminary  to  entering  into  a  reference  at  all 
does  involve  in  the  most  emphatic  form  the  negative — "  Unless 
that  is  done  I  absolutely  decline  to  have  it  tried  otherwise  than 
by  a  public  tribunal."  And,  my  Lords,  that  authority  is  in 
writing.  We  are  not  dealing  here  with  an  uncertain  recollec- 
tion of  conversations.  That  is  a  written  authority  given,  and, 
nevertheless,  the  cause  is  sought  to  be  referred  by  the  agreement 
of  counsel  without  any  such  public  statement,  although  the 
Court  has  before  it  the  fact  that  that  was  the  authority  given, 
and  that  that  preliminary  statement  about  the  plaintiff's 
character  is  an  essential  condition  of  the  bargain  by  which  the 
cause  was  referred. 

My  Lords,  as  I  said,  I  will  not  go  through  the  cases,  because 
to  my  mind  there  is  a  higher  and  much  more  important  prin- 
ciple involved.  The  Court  is  asked  for  its  assistance — and  I 
entirely  repudiate  the  technical  distinction  between  what  is 
called  an  application  for  specific  performance  and  an  order  to 
be  made  that  such  and  such  things  should  be  done — the  Court 
is  asked  for  its  assistance  when  this  order  is  asked  to  be  made 
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H.  L.  (E.)   and  enforced  that  ttie  trial  of  the  cause  should  not  go  on  ;  and  \ 

1902      to  suggest  to  me  that  a  Court  of  justice  is  so  far  bound  by  the  ' 

Neale     unauthorized  act  of  learned  counsel  that  it  is  deprived  of  its  | 

Gordon    general  authority  over  justice  between  the  parties  is,  to  my  I 

Lennox,  mind,  the  most  extraordinary  proposition  that  I  ever  heard.  [ 
Earl  of  Haisbury  That  couditiou  of  thiugs  scems  not  to  have  been  in  the  contem- 

L.C. 

  plation  of  the  Court  of  Appeal.    I  will  only  say  for  myself  that 

I  should  absolutely  repudiate  any  such  principle.  "Where  the 
contract  is  something  which  the  parties  are  themselves  by  law- 
competent  to  agree  to,  and  where  the  contract  has  been  made, 
I  have  nothing  to  say  to  the  policy  of  law  which  prevents  that 
contract  being  undone :  the  contract  is  by  law  final  and  con- 
clusive. But  when  two  parties  seek  as  part  of  their  arrangement 
the  intervention  of  a  Court  of  justice  to  say  that  something 
shall  or  shall  not  be  done,  although  one  of  the  parties  to  it  is  ' 
clearly  not  consenting  to  it,  but  has  in  the  most  distinct  form 
said  that  the  consent  to  refer — to  take  it  from  the  jurisdiction 
of  the  ordinary  tribunal — shall  only  be  on  certain  terms,  to  say 
that  any  learned  counsel  can  so  far  contradict  what  his  client 
has  said,  and  act  without  the  authority  of  his  client  as  to  bind 
the  Court  itself,  is  a  proposition  which  I  certainly  will  never 
assent  to. 

My  Lords,  it  appears  to  me  that  that  is  decisive  of  this  case, 
A  great  many  cases  have  been  quoted,  but  it  seems  to  me  that 
of  every  one  of  those  cases  it  would  be  true  to  say  that  no 
Court  has  suggested  that  the  Court  had  not  the  power  to  do 
such  a  thing.    It  has  been  said,  "  If  you  allow  this,  everybody 
would  be  making  similar  applications."   That  is  policy.  It  has 
been  said  in  such  and  such  a  case  the  parties  were  present  in  ^ 
Court  and  did  not  immediately  repudiate  the  transaction,  and 
therefore  we  are  not  satisfied  that  they  did  not  consent.    Those  I 
are  all  examples  of  what,  in  the  exercise  of  its  discretion,  a 
Court  might  or  might  not  do  because  it  was  or  was  not  satisfied  ! 
that  the  circumstances  of  the  case  did  not  justify  the  undoing  j 
of  a  bargain  which  had  been  made.   And  I  can  well  adopt,  and 
feel  that  I  could  safely  affirm,  every  one  of  the  decisions  referred 
to.  But  when  I  come  to  this  case  and  consider  the  question  of  j 
what  should  be  the  position  of  the  other  party  who  has  acted  \ 

j 
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upon  the  apparent  authority  of  counsel,  there  are  cases  in   H.  L.  (E.) 
which  the  Court  undoubtedly,  in  the  exercise  of  its  discretion  1902 
(and  that  is  the  observation  which  I  intended  to  make),  might  Neale 
well  say,  "If  it  is  only  a  question  of  money,  if  it  is  only  goedon 
a  question  which  costs  will  rectify,  this  matter  can  be  put  Lennox. 
right  by  the  payment  of  costs."   That  is  one  example.    Or  the  Ean  of  Haisbury 

position  of  the  other  party  might  have  been  totally  altered  ;  for   

instance,  I  could  imagine  the  case  to  be  so  delayed  that  it  made 
the  Statute  of  Limitations  to  run  so  that  there  was  no  possi- 
bility of  trying  the  action  again ;  and  other  cases  might  be  put 
which  would  raise  the  question  of  the  other  party  being  put 
into  such  a  position  by  the  unauthorized  act  of  counsel  that 
one  might  well  say,  "  This  is  a  case  in  which  one  of  two  innocent 
parties  must  suffer ;  then  the  person  by  the  act  of  whose  counsel 
(the  counsel  whom  he  is  responsible  for  employing)  the  difficulty 
has  been  created  must  suffer :  the  position  of  the  parties  has 
been  totally  altered  by  what  has  taken  place,  and  therefore  we 
cannot  interfere."  That  would  be  because,  upon  its  general 
jurisdiction  of  doing  justice  between  the  parties,  the  Court 
would  think  that  it  was  not  a  case  in  which  it  ought  to  inter- 
fere. Those  were  the  words  which  were  uttered  by  Lord 
Lyndhurst  in  one  of  the  cases  which  have  been  quoted. 

But,  my  Lords,  turning  to  the  present  case,  I  can  hardly 
conceive  a  case  in  which  there  is  a  more  prominent  and  more 
important  principle  involved  than  a  case  in  which  a  person  is 
coming  to  vindicate  her  character  in  public.  What  is  the 
argument  on  the  other  side  ?  What  injustice  is  done  to  the 
other  side  by  the  action  being  tried  now  instead  of  its  being 
tried  then  ?  Nobody  can  suggest  any.  It  is  said,  "  Your  counsel 
made  a  bargain,  ^nd  we  will  not  let  you  off  the  bargain  which 
he  made."  It  seems  to  me  that  it  is  unarguable  to  say,  if  it  is 
a  matter  of  discretion  at  all,  that  that  is  a  matter  that  would 
prevent  the  Court  exercising  its  discretion.  The  effort  to  put 
this  right  by  an  appHcation  made  to  the  Court  was  attended 
with  certain  costs.  The  Lord  Chief  Justice  has  with  great 
propriety,  I  think,  said  that  the  party  by  the  act  of  whose 
counsel  the  difficulty  has  arisen  must  pay  the  costs  of  that 
proceeding ;  but  now  that  that  is  out  of  the  way,  what  injustice 
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H.  L.  (E.)  or  what  impropriety  is  there  on  the  one  hand  in  the  cause 
1902  being  restored  to  the  list  and  being  tried  in  due  course  ?  I 
iJ^E     can  see  none. 

GoKDON  other  hand,  to  tell  me  that  the  person  whose 

Lennox,  character  is  alleged  to  have  been  attacked — I  am  not  saying 
Earl  of  Haisbury  whether  it  is  truc  or  not — is  to  be  deprived  by  this  unautho- 

  rized  act  of  the  opportunity  of  vindicating  her  character  in 

public,  seems  so  gross  an  injustice  that,  upon  the  general 
jurisdiction  that  every  Court  has  over  its  own  procedure,  this 
Court  ought  to  refuse  to  allow  that  injustice  to  be  committed. 
I  therefore  move  your  Lordships  that  this  appeal  be  allowed, 
and  that  the  order  of  the  Court  of  Appeal  be  reversed. 

LoKD  Macnaghten.  My  Lords,  I  am  of  the  same  opinion. 
I  agree  entirely  in  the  two  propositions  which  Sir  Eobert  Keid 
laid  down  in  his  reply.  I  do  not  think  that  the  Court  is 
entirely  in  the  hands  of  counsel,  and  bound  to  give  the  seal  of 
its  authority  to  any  arrangement  that  counsel  may  make  when 
the  arrangement  itself  is  not  in  its  opinion  a  proper  one.  In 
the  next  place,  I  do  not  think  that  any  counsel  has  authority 
to  compel  his  client  to  refer  an  action  which  the  client  desires 
to  try  in  open  Court. 

LoED  Beampton.  My  Lords,  I  am  also  of  opinion  that 
this  decision  ought  to  be  reversed,  and  that  the  parties  ought 
to  be  remitted  to  try  the  case  in  the  ordinary  course.  I  have 
rarely  heard  anything  more  preposterous,  to  my  mind,  than  the 
notion  that  a  suitor  can  impose  no  effective  veto  upon  a  course 
proposed  to  be  taken  by  his  or  her  own  counsel  which  rightly 
or  wrongly  in  his  or  her  judgment  will  operate  most  pre- 
judicially to  his  or  her  interests  in  an  action,  and  possibly  to 
the  ruin  of  his  or  her  character.  I  quite  agree,  therefore,  that 
this  appeal  ought  tp  be  allowed  and  the  case  restored  to  the 
paper. 

LoED  LiNDLEY.  My  Lords,  I  am  of  the  same  opinion.  It 
appears  to  me  that  the  Court  of  Appeal  inadvertently,  or  for 
some  reason  which  I  do  not  understand,  omitted  to  take  into 
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account  the  duty  and  function  of  a  Court  in  a  matter  of  this  H.  L.  (e.) 
kind.  The  judgment  of  the  Court  of  Appeal  proceeds  upon  1902 
the  ordinary  doctrines  of  agency ;  but  the  ordinary  doctrines  xeale 
of  agency  are  only  half  of  what  is  to  be  considered  in  a  matter  gorix)?? 
of  this  kind.  The  real  facts  are  extremely  simple.  The  Court  Lennox. 
which  originally  made  the  order  made  an  order  referring  an  Lord  Liudiey. 
action  of  libel  and  slander  to  a  gentleman  for  trial.  It  made 
that  order  by  the  consent  of  the  parties — it  had  no  jurisdiction 
and  no  right  to  make  that  order  except  on  the  footing  that  the 
parties  consented.  The  order  is  good  on  the  face  of  it,  and  the 
learned  judge  who  made  it  was  perfectly  justified  in  making  it, 
having  regard  to  the  evidence  before  him.  But  before  that 
order  is  drawn  up  one  of  the  parties  interested  discovers  that  it 
is  made  without  her  consent  at  all,  and  not  only  without  her 
consent,  but  in  spite  of  her  express  instructions.  Now,  I 
venture  to  say  that  if  that  had  happened  in  the  Chancery 
Division,  with  the ,  practice  of  which  I  am  famihar,  it  would 
have  been  a  matter  of  course  for  the  learned  judge  who  made 
that  order  to  stay  the  drawing  of  it  up  if  he  had  been  informed 
that  the  Court  had  inadvertently  made  the  order  upon  the 
assumption  that  the  parties  were  consenting  when  in  fact  they 
did  not  consent.  I  cannot  imagine  that  it  would  cross  his 
mind  for  a  moment  that  anything  ought  to  be  done  except 
to  stay  the  drawing  up  of  that  order.  Unfortunately  the 
plaintiff  here  wishing  to  get  rid  of  the  order  drew  it  up  with 
the  view  of  getting  it  set  aside,  and  in  form  this  is  an  applica- 
tion, not  to  prevent  the  drawing  up  of  the  order,  but  to  have  it 
set  aside  ;  but  that  is  mere  form — mere  machinery.  It  would 
be  absolutely  wrong,  to  my  mind,  for  the  Court  to  allow  that 
order  to  be  acted  on  and  to  take  effect  the  moment  it  is 
judicially  ascertained  and  brought  to  its  attention  that  it  is  an 
order  which  the  Court  never  would  have  dreamt  of  making  if 
the  Court  had  known  the  facts.  That  view  of  the  case  seems  to 
me  to  have  been  overlooked  by  the  Court  of  Appeal,  and  to  be 
fatal  to  the  validity  of  the  order.  The  order  made  by  the 
Lord  Chief  Justice  was,  as  I  understand  it,  that  the  order 
should  be  set  aside  and  the  action  set  down  for  trial,  the  costs 
of  the  application  to  set  it  aside  being  the  defendant's  in  any 
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H.  L.  (E.)   event ;  and  that,  to  my  mind,  ought  to  stand.    The  appeal 
1902      ought  to  be  allowed  with  costs — that  is  to  say,  the  decision 
iJ^E     appealed  from  ought  to  be  reversed  with  costs. 

V. 

Lennox.  Order  of  the  Court  of  Appeal  reversed  with 
  costs  here  and  in  the  Court  of  Appeal. 

Lords'  Journals f  August  1,  1902. 

Solicitors  :  W,  H.  Jamieson  ;  Lewis  dc  Lewis 


[HOUSE  OF  LOKDS.] 

H.  L.  (E.)  HILDEE  AND  Othees  Appellants  ; 

1902  AND 

Aug.  5.     DEXTEE  Eespondent. 

Company — Issue  of  Shares — Payment  of  Commission  in  Consideration  of 
Suhscrihing  for  Shares — Option  of  Subscribers  to  take  further  Shares — • 
Companies  Act,  1900  (c.  48),  s.  8,  suh-s.  2. 

To  raise  working  capital  a  company  offered  shares  at  par  to  the  appellant 
and  some  other  persons  with  an  option  to  take  further  shares  at  par  within 
a  certain  time.  The  appellant  subscribed  for  shares,  and,  the  market 
price  having  risen  to  a  premium,  desired  to  take  up  the  further  shares  : — 

Heldy  reversing  the  decision  of  the  Court  of  Appeal,  that  this  was 
not  an  application  of  shares  or  capital  money  directly  or  indirectly  in 
payment  of  commission,  discount,  or  allowance  within  the  meaning  of 
the  Companies  Act,  1900,  s.  8,  sub-s.  2,  and  (the  transaction  being 
otherwise  unobjectionable)  that  the  appellant  was  entitled  to  exercise 
the  option. 

Burroius  v.  Matabele  Gold  Reefs  and  Estates  Co.,  Ld.,  [1901]  2  Ch.  23, 
in  effect  overruled. 


The  following  statement  of  facts  is  taken  in  substance  from 
the  judgments  of  Lprd  Davey  and  Lord  Brampton. 

The  United  Gold  Coast  Mining  Properties,  Limited,  was 
incorporated  on  December  17, 1900,  with  a  capital  of  200,000Z., 
divided  into  200,000  shares  of  11,  each.  In  January,  1901,  the 
directors  determined  to  issue  33,333  shares,  or  one-sixth  of 
their  nominal  capital.    They  did  so  by  offering  the  shares,  not 
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to  the  public,  but  to  fourteen  persons,  of  whom  the  appellant    H.  L.  (E.) 
Hilder  was  one,  and  who  were  invited  to  apply  for  the  shares.  1902 
Hilder  apphed  for  and  was  alloted  6975  shares  upon  the  hilder 
following  terms  :—  Dextee. 

"  For  each  share  allotted  in  accordance  with  this  application   

a  subscriber  shall  have  the  option  during  the  period  of  one 
year  from  the  3rd  day  of  January,  1901,  of  taking  up  at  par  a 
further  ordinary  share  of  11.  in  the  initial  capital  of  the  com- 
pany, and  in  the  event  of  such  last-mentioned  share  being 
taken  up  under  such  option,  a  further  option  during  the  period 
of  two  years  from  and  after  the  said  3rd  day  of  January,  1901, 
of  taking  up  at  par  a  further  ordinary  share  of  IL  in  the  initial 
capital  of  the  company." 

For  these  shares  Hilder  paid  6975L  The  rest  of  the  33,333 
shares  were  allotted  upon  the  same  terms  to  the  other  thirteen 
applicants.  In  July,  1901,  the  11.  shares  were  selling  at  about 
21.  17s.  6cZ.,  and  Hilder  gave  the  company  notice  that  he 
elected  to  take  up  further  shares  under  his  agreement  with  the 
company.  The  respondent,  a  shareholder,  having  brought  an 
action  against  Hilder,  the  company,  and  the  directors,  Byrne  J., 
holding  the  case  governed  by  Burrows  v.  Matabele  Gold  Beefs 
and  Estates  Co.,  Ld.  (1),  granted  an  injunction  restraining  the 
company  and  directors  from  carrying  out  the  agreement.  This 
decision  was  affirmed  by  the  Court  of  Appeal  (Kigby,  Collins, 
and  Eomer  L.JJ.)  on  the  same  ground. 

May  5,  6.  Haldane,  K.C.  (A.  B.  Kirhy  with  him),  for  the 
■  appellant  Hilder ;  and  W.  F.  Hamilton^  K.C.  (K.  G.  Metcalfe 
with  him),  for  the  other  appellants.  It  is  not  disputed  that 
the  transaction  would  have  been  permissible  before  the  Act  of 
1900,  if  not  forbidden  by  the  memorandum  or  articles.  The 
payment  of  commission  or  brokerage  for  placing  shares  was 
approved  in  Metropolitan  Coal  Consumers'  Association  v. 
Scrimgeour.  (2)  In  the  present  case  the  Court  of  Appeal 
followed  Burrows  v.  Matabele  Gold  Beefs  and  Estates  Co., 
Ld.  (1)  In  that  case,  in  consideration  of  an  option  to  take 
shares  at  a  price  below  the  then  market  value,  exercisable 
(1)  [1901]  2  Cb.  23.  (2)  [1895]  2  Q.  B.  604. 
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H.  L.  (E.)   within  a  prescribed  period,  certain  persons  underwrote  or 
1902       guaranteed  the  subscription  for  a  large  number  of  shares. 
HiLDER     This  was  held  to  be  an  application  of  shares  in  payment  of  a 
Pexter     commission,  and  forbidden  by  s.  8,  sub-s.  2  (1),  of  the  Com- 

  panics  Act,  1900.    That,  however,  is  not  the  effect  of  the 

legislation,  and  the  above  decision  should  be  overruled.  The 
words  mean  that  the  company  is  not  to  make  a  present  of  fully 
or  partly  paid-up  shares  to  underwriters  or  subscribers.  There 
is  no  prohibition  in  the  Act  against  the  granting  of  an  advan- 
tage ;  the  Act  is  intended  to  prevent  the  waste  of  a  company's 
capital  in  commissions.  The  thing  forbidden  is  the  application 
by  the  company  of  its  shares  or  capital  money  either  directly 
or  indirectly  in  payment  of  any  commission,  discount,  or  allow- 
ance to  any  person  in  consideration  of  his  subscribing  for 
shares.  The  option,  both  in  Burroios'  Case  (2)  and  in  the 
present  case,  being  to  take  shares  at  not  less  than  par.,  there  is 
no  discount  or  allowance.  Nor  is  there  any  application  of 
shares  in  payment  of  commission ;  there  is  no  payment  by  the 
company;  the  company  only  parts  with  its  shares  in  return 
for  the  par  value  at  the  least.  The  commission  comes  out 
of  the  premium,  if  there  is  one — out  of  profits,  not  out  of 
capital.  If  the  shares  do  not  realize  a  premium,  the  sub- 
scriber gets  no  commission.  So  long  as  the  full  face  value 
of  the  shares  is  paid  the  Act  is  not  infringed :  the  intention 
being  to  prevent  the  issue  of  shares  as  fully  paid  when  they 
were  not. 

Levett,  K.C.f  and  Clauson,  for  the  respondent.  This  is 
merely  a  device  for  paying  commission  out  of  capital.  Sub-s.  1 
of  s.  8  is  an  enabling  clause.  Subject  to  the  conditions  therein 
specified,  the  company  may  pay  a  commission  for  the  subscrip- 
tion or  placing  of  shares,  the  conditions  being  that  the  pay- 
ment of  the  commission  paid  and  the  amount  or  rate  of  the 
commission  are  authorized  by  the  articles  of  association  and 
disclosed  in  the  prospectus,  so  as  to  be  known  to  all  persons 
interested.  Sub-s.  2  is  prohibitive.  The  company  is  not  to 
"  apply  "  shares  or  capital  money  in  the  way  prohibited.  In 
Murray's  Dictionary  to  "  apply  "  means,  among  other  things, 

(1)  Sub-s.  2  is  set  out  in  Lord  Davey's  judgment.      (2)  [1901]  2  Ch.  23. 
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to  put  to  a  special  use  or  purpose,  to  devote  or  appropriate  to.    H.  L.  (E.) 
"  Shares  "  are  distinct  from  "  capital  money  "  :     or  "  is  dis-  1902 
junctive,  not  explanatory.    There  is  nothing  to  restrict  the  hilder 
word  "shares"  to  fully  or  partly  paid-up  shares.    Here  the  dexter. 

applicant  for  every  share  has  an  option  to  take  a  second  share.   

Each  of  these  second  shares  must  be  appropriated  or  kept  in 
reserve  to  make  the  option  possible.  The  optional  shares  are 
appropriated,  i.e.  "  appHcable,"  to  paying  commission.  The 
option  may  well  be  worth  something  :  say  55.  The  result  will 
then  be  that  the  option-holder  will  get  his  11.  share  for  155. 
This  is  a  speculation  by  the  company  in  its  own  shares ;  the 
value  of  the  option  will  necessarily  fluctuate  with  the  market, 
and  a  great  danger  in  underwriting  and  promotion  be  caused. 
The  reasoning  of  Stirling  L.J.  in  Burroios'  Case  (1)  is 
conclusive. 
Haldane,  K,C.,  in  reply. 


The  House  took  time  for  consideration. 

Aug.  5.  Eael  of  Halsbuey  L.C.  My  Lords,  I  have  more 
than  once  had  occasion  to  say  that  in  construing  a  statute  I 
believe  the  worst  person  to  construe  it  is  the  person  who  is 
responsible  for  its  drafting.  He  is  very  much  disposed  to 
confuse  what  he  intended  to  do  with  the  effect  of  the  language 
which  in  fact  has  been  employed.  At  the  time  he  drafted  the 
statute,  at  all  events,  he  may  have  been  under  the  impression 
that  he  had  given  full  effect  to  what  was  intended,  but  he  may 
be  mistaken  in  construing  it  afterwards  just  because  what  was 
in  his  mind  was  what  was  intended,  though,  perhaps,  it  was 
not  done.  For  that  reason  I  abstain  from  giving  any  judgment 
in  this  case  myself ;  but  at  the  same  time  I  desire  to  say, 
having  read  the  judgments  proposed  to  be  delivered  by  my 
noble  and  learned  friends,  that  I  entirely  concur  with  every 
word  of  them.  I  believe  that  the  construction  at  which  thej"" 
have  arrived  was  the  intention  of  the  statute.  I  do  not  say  my 
intention,  but  the  intention  of  the  Legislature.    I  was  largely 
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H.  L.  (E.)  responsible  for  the  language  in  which  the  enactment  is 
1902  conveyed,  and  for  that  reason,  and  for  that  reason  only,  I 
HiLDEE  have  not  written  a  judgment  myself,  but  I  heartily  concur 
Dexteb  judgment  which  my  noble  and  learned  friends  have 
  arrived  at. 


LoED  Davey  (after  stating  the  facts  given  above  and  the 
mode  of  issuing  the  33,333  shares).  My  Lords,  there  is  nothing 
whatever  in  the  case  to  throw  doubt  upon  the  good  faith  of  the 
directors  in  selecting  this  mode  of  issuing  the  shares  of  the 
company,  in  preference  to  offering  them  for  public  subscription 
in  the  ordinary  way,  or  to  impeach  their  exercise  of  the  discre- 
tion vested  in  them  by  the  articles.  It  appears  from  the 
affidavits  that  the  scheme  was  to  raise  the  necessary  working 
capital  by  the  issue  of  one-half  of  the  share  capital  for  cash,  the 
other  half  being  used  for  the  purpose  of  payment  in  shares 
credited  as  fully  paid  up  for  the  concessions  to  be  purchased  by  § 
the  company.  But  it  was  said  that  this  mode  of  raising  the 
sum  required  for  working  capital  is  prohibited  by  s.  8,  sub-s.  2, 
of  the  recent  Act  of  1900,  and  is  therefore  beyond  the  power  of 
the  company.  This  is  the  only  question  which  has  been  ^ 
argued  at  the  bar.  i 

Now,  before  construing  the  words  of  the  section  which  is  J 
relied  on,  your  Lordships  are  entitled  to  consider  the  state  of  I 
the  law  before  the  section  was  passed,  with  a  view  to  ascer-  j 
taining  the  mischief  to  which  the  enactment  is  directed.  It  1 
was  decided  by  this  House  in  Ooregum  v.  Boper  (1)  that  a  \ 
stipulation  or  agreement  that  a  less  cash  sum  than  the  nominal  ] 
amount  of  the  share  shall  be  accepted  as  payment  for  the  share  \ 
is  repugnant  and  void.  On  the  other  hand,  there  was  autho-  1 
rity  for  saying  that  the  payment  of  a  commission  to  brokers  or  I 
others  who  undertook  to  procure  subscriptions,  or  in  default  to  J 
subscribe  for  a  certain  number  of  shares,  was  legitimate.  That  I 
doctrine,  however,  did  not  meet  with  universal  acceptance,  I 
although  it  had  the  support  of  Buckley  J.  in  his  valuable  work  I 
on  the  Companies  Acts.  (2)  It  was  thought  by  some  that  such  I 


(1)  [1892]  A.  C.  125. 


(2)  7th  ed.  pp.  609,  610. 
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a  payment  when  made  out  of  capital  was  a  misapplication  of  the    H.  L.  (e.) 
•company's  capital,  and  was  therefore  ultra  vires.    There  were,  1902 
therefore,  two  points  for  consideration  :  first,  that  shares  could  Hilder 
not  be  issued  at  a  discount,  i.e.,  subject  to  an  agreement  that  dexter 
the  shareholder  should  pay  less  to  the  company  than  the  Lo^dDTvey 

nominal  value  of  the  share ;   and,  secondly,  the  question   

whether  the  payment,  out  of  capital  moneys  or  by  means  of 
shares  credited  as  fully  or  partly  paid  up,  of  what  is  called  an 
underwriting  commission  was  within  the  powers  of  a  company. 

From  a  perusal  of  the  8th  section  of  the  Act  of  1900  your 
Xiordships  will  infer  that  the  Legislature  was  desirous  of 
-enabling  remuneration  to  be  paid  for  services  rendered  in  plac- 
ing or  procuring  subscription  of  the  company's  capital,  and  it 
appears  to  have  hit  upon  what  may  be  termed  a  compromise. 
!By  the  1st  sub-section  a  company  is  empowered,  upon  any 
offer  of  shares  to  the  public  for  subscription,  to  pay  a  commis- 
sion to  any  person  in  consideration  of  his  subscribing  or 
agreeing  to  subscribe,  whether  absolutely  or  conditionally,  for 
any  shares  in  the  company,  or  procuring  or  agreeing  to  procure 
subscriptions,  whether  absolute  or  conditional,  for  any  shares 
in  the  company,  subject  to  certain  defined  conditions  as  to 
amount  and  disclosure.    This  sub-section,  therefore,  permits  a 
limited  application  of  the  company's  capital  in  payment  of  a 
■commission.    Then  follows  the  2nd  sub-section,  on  which 
the  question  before  your  Lordships  turns.  It  is  in  the  following 
terms  :  "  (2.)  Save  as  aforesaid  no  company  shall  apply  any  of 
its  shares  or  capital  money  either  directly  or  indirectly  in  pay- 
ment of  any  commission,  discount,  or  allowance  to  any  person 
in  consideration  of  his  subscribing  or  agreeing  to  subscribe, 
whether  absolutely  or  conditionally,  for  any  shares  of  the  com- 
pany, or  procuring  or  agreeing  to  procure  subscriptions,  whether 
absolute  or  conditional,  for  any  shares  in  the  company,  whether 
the  shares  or  money  be  so  apphed  by  being  added  to  the 
purchase-money  of  any  property  acquired  by  the  company  or 
to  the  contract  price  of  any  work  to  be  executed  for  the  com- 
pany, or  the  money  be  paid  out  of  the  nominal  purchase-money 
or  contract  price  or  otherwise."    And  the  3rd  sub -section  pro- 
vides that  nothing  in  this  action  shall  affect  the  power  of  any 
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Lord  Davey. 


H.  L.  (E.)   company  to  pay  such  brokerage  as  it  has  heretofore  been  lawful 
1902      for  a  company  to  pay. 

HiLDER  The  first  words  to  be  construed  are,  apply  any  of  its  shares 
Dextee.  or  capital  money."  I  think  that  those  words  naturally  mean 
apply  its  capital,  either  in  the  form  of  shares  before  issue,  when 
they  may  be  described  as  potential  capital,  or  in  the  form  of 
money  derived  from  the  issue  of  its  shares.  "  In  payment  of 
any  commission,  discount,  or  allowance  "  :  I  think  this  means^ 
payment  by  the  company.  The  words  "  discount  or  allow- 
ance "  seem  to  mean  the  same  thing,  namely,  a  rebate  on  what 
would  justly  be  due  from  the  subscriber  on  his  shares.  The- 
advantage  which  the  appellant  will  derive  from  the  exercise  of 
his  option  is  certainly  not  a  discount  or  allowance,"  because 
he  will  have  to  pay  205.  in  the  pound  for  every  share.  Nor  is 
it,  in  my  opinion,  a  commission  paid  by  the  company,  for  the- 
company  will  not  part  with  any  portion  of  its  capital  which  is 
received  by  it  intact,  or  indeed  with  any  moneys  belonging  to- 
it.  But  the  words  relied  on  are,  "  either  directly  or  indirectly," 
and  the  argument  seems  to  be  that  the  company,  by  engaging 
to  allot  shares  at  par  to  the  shareholder  at  a  future  date,  is 
applying  or  using  its  shares  in  such  a  manner  as  to  give  him  a 
possible  benefit  at  the  expense  of  the  company  in  this  sense, 
that  it  foregoes  the  chance  of  issuing  them  at  a  premium. 
With  regard  to  the  latter  point,  it  may  or  may  not  be  at  the 
expense  of  the  company.  I  am  not  aware  of  any  law  which- 
obliges  a  company  to  issue  its  shares  above  par  because  they 
are  saleable  at  a  premium  in  the  market.  It  depends  on  the- 
circumstances  of  each  case  whether  it  will  be  prudent  or  evei^ 
possible  to  do  so,  and  it  is  a  question  for  the  directors  to  decide. 
But  the  point  which,  in  my  opinion,  is  alone  material  for  the' 
present  purpose  is  that  the  benefit  to  the  shareholder  from 
being  able  to  sell  his  shares  at  a  premium  is  not  obtained  by 
him  at  the  expense  of  the  company's  capital.  The  prohibited 
application  of  the  shares  may  be  direct  by  allotting  them  as- 
fully  or  partly  paid  up  to  the  person  underwriting  the  shares, 
or  by  allotting  them  in  some  other  way  with  the  intention  that 
they  shall  ultimately  find  their  way  to  such  person  or  be  appHed' 
in  payment  of  his  commission. 
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My  Lords,  it  may  be  that  in  some  particular  case  a  contract 
such  as  that  which  your  Lordships  have  before  you  would  be 
■open  to  impeachment  as  improvident,  or  an  abuse,  or  in  excess 
of  the  powers  of  management  committed  to  the  directors.  In 
this  case  the  question  is  as  to  the  powers  of  the  company  itself, 
and  not  as  to  the  due  exercise  of  the  directors'  powers.  I  have 
oome  to  the  conclusion  from  a  consideration  of  the  language  of 
s.  8,  sub-s.  2,  that  the  prohibition  therein  contained  extends 
only  to  the  application,  direct  or  indirect,  of  the  company's 
oapital  in  payment  of  a  commission  by  the  company,  and  the 
transaction  impeached  in  this  case  is  not  within  it.  It  is  satis- 
factory to  find  that  the  conclusion  to  which  I  have  come  will 
not  have  the  effect  of  extending  the  prohibition  to  transactions 
which  were  legitimate  before  the  Act,  and  not,  so  far  as  I  am 
aware,  open  to  objection  on  any  other  ground. 

I  am  of  opinion  that  the  appeal  should  be  allowed.  I  move 
your  Lordships,  therefore,  that  the  order  appealed  from  be 
reversed,  and  that  the  respondent  be  ordered  to  pay  to  the 
appellants  the  costs  both  here  and  below. 

LoED  EoBEETSON.  My  Lords,  I  agree  in  the  judgment 
which  has  just  been  delivered  by  my  noble  and  learned 
friend. 

LoED  Beampton  (after  stating  the  facts).  My  Lords,  this 
-action  is  brought  to  restrain  the  company  from  carrying  out 
their  contract  with  the  appellant  Hilder,  on  the  ground  that 
vsuch  an  arrangement  is  forbidden  by  s.  8,  sub-s.  2,  of  the  Com- 
panies Act,  1900,  as  being  an  application  of  shares  in  payment 
of  commission,  discount,  or  allowance  in  consideration  of 
Hilder 's  subscribing  or  agreeing  to  subscribe  for  shares.  I  do 
not  see  any  evidence  which  could  fairly  lead  to  such  a  con- 
clusion. From  first  to  last  I  find  no  allusion  to  any  contract 
or  stipulation  for  either  commission,  discount,  or  allowance. 
Hilder's  allotment  of  6975  out  of  the  first  issue  of  shares  was 
accepted  by  him  and  fully  paid  for  at  par  as  a  pure  speculation. 
If  it  turned  out  badly,  his  69751.  might  have  been  totally  lost, 
and  he  would  have  had  to  bear  his  loss  alone,  and  not  one 


H.  L.  (E.) 

1902 
Hilder 

V. 

Dextee. 

Lord  Davey. 
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H.  L.  (E.)  penny  could  have  been  claimed  by  him  as  commission,  discount^ 
1902  or  allowance.    I  do  not  think  this  could  be  contested. 
B^ER  Now,  as  to  the  remaining  66,667  shares,  which  I  will  call  the 
Dexter  op^ional  shares :  What  was  the  state  of  things  on  January  8, 
  1901,  the  day  when  the  contract  for  the  options  of  them  was 

Lord  Brampton.  _  _ 

  made?  The  directors,  under  art.  9  of  the  articles  of  associa- 
tion, had  control  of  ^  all  the  shares  representing  the  capital  of 
the  company,  with  power  to  allot  or  otherwise  to  dispose  of 
them  to  such  persons,  on  such  terms  and  conditions,  either  at 
a  premium  or  otherwise,  at  such  times  as  the  directors  might 
think  fit.  All  the  shares  then  stood  at  par,  the  par  value  being 
11.  per  share.  There  was  no  obligation  on  the  directors  to  offer 
any  of  them  to  the  public,  and  they  might  have  issued  and 
allotted  the  whole  100,000  at  that  price,  at  one  and  the  same 
time,  had  they  so  pleased.  There  was,  however,  then  no  cer- 
tainty that  any  of  the  shares  would  attain  and  maintain  a 
premium  value  in  the  future ;  and  the  success  of  the  mines  and 
the  development  of  their  worth  could  only  be  ascertained  by 
means  of  the  working  capital  immediately  to  be  raised  by  the 
allotments  to  the  fourteen  selected  gentlemen  I  have  referred 
to.    Mr.  Hilder  represents  the  case  of  all. 

He  was  willing  to  apply  for  and  to  risk  the  money  he  paid 
for  his  shares  in  the  first  issue  on  condition,  but  only  on  con- 
dition, that  the  options  offered  by  the  directors  in  the  invitation 
to  him  were  made  to  form  part  of  his  contract.  By  the  first 
allotment  accepting  his  condition  the  directors  were  bound  to 
give  him  those  options  at  the  price  they  were  offered,  and  when 
he  exercised  them  by  his  notice,  he  became  bound  to  take  and 
pay  for  the  shares  at  that  price,  and  at  once  was  placed  in  the 
same  position  as  if  he  had  applied  for  them  and  they  had  been 
allotted  to  him  with  the  first  issue  when  par  was  their  true 
value. 

It  is  not  contended  that  the  contract  would  have  been  illegal 
before  the  Act  of  1900,  and  I  do  not  think  it  is,  so  far  as 
regards  the  question  before  us,  affected  by  that  Act. 

It  seems  to  me  to  have  been  a  very  reasonable  and  prudent 
contract  to  make  when  it  was  entered  into,  and  in  carrying  it 
out  the  company  will  have  raised,  without  deduction  of  any 
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kind,  the  whole  of  their  authorized  share  capital  of  200,000Z.,  H.  L.  (E.) 
as  contemplated  on  their  incorporation  ;  the  shares  they  deliver  1902 

will  be  applied,  not  in  payment  of  commission,  but  purely  m  hilder 

fulfilment  of  the  agreement  of  the  directors  for  good  considera-  p^xtek 
tion  to  allot  them  to  Mr.  Hilder,  who  will  pay  for  them  the  - — 

^  Lord;  Brampton. 

price  fixed  when  the  contract  was  made.   

I  do  not  think  Burrows'  Case  (1)  (if  rightly  decided)  is 
applicable  to  the  present.  It  is  materially  distinguishable  in 
this,  that  there  the  15,000  shares  in  question  were  expressly 
agreed  to  be  allotted  at  a  price  below  the  then  market  premium 
value  in  order  to  satisfy  an  agreed  commission. 

I  think,  for  the  reasons  I  have  expressed,  this  appeal  should 
be  allowed,  with  costs. 

Orders  of  the  Court  of  Appeal  and  Byrne  J". 
reversed  with  costs  here  and  heloiu. 

Lords'  Journals,  August  5,  1902. 

Solicitors  :  Travers- Smithy  Braithwaite  dc  Bohinson  ;  Baxter^ 
Spreat  d  Johnson, 

(1)  [1901]  2  Ch.  23. 
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AND 


DEIEFONTEIN 
MINES,  LIMITED 


CONSOLIDATED 


Kespondents. 


Insurance — Capture — Property  of  Alien  Enemy — Loss  he/ore  Beginning  of 
War — Intention  to  wage  War — Seizure  hy  Enemy^s  Government  of 
Property  of  its  own  Subject — Validity  of  Insurance— Public  Policy. 

Where  a  subject  of  a  foreign  Government  insures  treasure  with  British 
underwriters  against  capture  during  its  transit  from  the  foreign  State 
to  this  country,  and  the  foreign  Government  seizes  the  treasure  during 
the  transit,  and  war  is  afterwards  declared  between  the  foreign  and  the 
British  Governments,  the  insurance  is  valid,  and  an  action  may  be 
maintained  in  this  country  against  the  underwriters  after  the  restoration 
of  peace,  though  the  seizure  is  made  in  contemplation  of  war,  and  in  order 
to  use  the  treasure  in  support  of  the  war. 

The  important  date  is  the  seizure  before  the  declaration  of  war. 

Such  an  insurance  is  not  against  public  policy. 

Public  policy  is  not  a  safe  or  trustworthy  ground  for  legal  decision. 

The  decision  of  the  Court  of  Appeal,  [1901]  2  K.  B.  419,  affirmed. 

The  respondents,  a  company  registered  under  the  law  of  the 
South  African  Eepublic,  in  August,  1899,  insured,  with  the 
appellant  and  other  underwriters,  gold  against  (inter  alia) 
"  arrests,  restraints,  and  detainments  of  all  kings,  princes,  and 
people,"  during  its  transit  from  the  Gold  Mines  near  Johannes- 
burg in  the  Transvaal  to  the  United  Kingdom.  On  October  2, 
1899,  the  gold  was  during  its  transit  seized  on  the  frontier  by- 
order  of  the  Government  of  the  South  African  Eepublic.  .On 
October  11  at  5  p.m.  a  state  of  war  began  between  the  British 
Government  and  the.  Government  of  the  Eepublic.  At  the 
time  of  the  seizure  war  was  admitted  to  be  imminent. 

The  respondent  company  had  a  London  office,  but  its  head 
office  was  at  Johannesburg.  Most  of  its  shareholders  were 
resident  outside  the  EepubHc  and  were  not  subjects  thereof. 

The  respondent  company  having  brought  an  action  against 
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the  appellant  upon  the  policy,  it  was  agreed  between  the  parties  H.  L.  (E.) 

that  the  action  should  be  treated  as  if  brought  at  the  conclusion  1902 

•of  the  war,  and  that  the  Blue  Book  might  be  referred  to  for  janson 

•evidence  as  to  the  facts.    The  action  was  tried  without  a  pp^efontein 

jury  before  Mathew  J.,  who  held  that  the  appellant  was  Consoli- 

.  DATED  Mines, 

•liable.  (1)    This  decision  was  affirmed  by  the  Court  of  Appeal  Limited. 

■'(k.  L.  Smith  M.E.  and  Eomer  L.J.,  Vaughan  WilHams  L.J. 

■dissenting).  (2) 

May  9,  12,  13,  15,  16.  Lord  Bohert  Cecil,  K,G,,  and  J,  A. 
Hamilton f  E.G.,  for  the  appellant.  The  gold  was  seized  for 
,the  purpose  of  waging  war  against  this  country,  and  a  contract 
.of  indemnity  against  such  a  loss  is  invalid.  It  is  clear  that  it 
would  be  so  if  the  words  of  the  policy  expressly  applied  to  such 
s,  case.  But  general  words  will  not  make  binding  a  contract 
which  in  direct  terms  could  not  be  enforced.  The  contract 
here  is  one  whereby  it  is  sought  to  make  a  British  subject  liable 
for  losses  inflicted  on  an  alien  enemy  by  his  own  Government. 
Such  a  contract — the  performance  of  which  would  obviously 
'tend  to  diminish  the  stress  of  war  for  the  benefit  of  an  enemy — 
is  one  to  which  our  Courts  will  not  give  effect.  Neither  directly 
nor  indirectly  is  it  lawful  for  a  British  subject  to  aid  an  enemy. 
Suppose  a  British  financier  had  agreed  to  lend  money  to  the 
Transvaal  Government  for  war  preparations,  or  for  the  equip- 
.ment  of  an  army  threatening  Natal ;  or  an  engineer  was 
engaged  to  destroy  bridges  in  our  Colonies ;  or  an  underwriter 
had  insured  foreign  ships  which  were  seized  by  the  country  at 
war  with  us — in  any  such  case  would  our  tribunals  enforce  the 
.  contract  ?  The  respondents  were  alien  enemies  when  the  gold 
was  seized.  They  were  a  corporation  under  the  laws  of  the 
Transvaal,  and  as  much  a  subject  of  the  South  African  Kepublic 
as  any  individual  could  be.  The  corporation  is  distinct  from 
its  members ;  its  status  is  not  modified  by  the  alleged  fact  that 
many  or  most  of  its  shareholders  are  British  subjects.  The 
principle  is  well  stated  by  Story  J.  in  Societij  for  the  Fropagation 
■of  the  Gospel  v.  Wheeler.  (3)    The  head-note  is  :     There  is  no 

(1)  [1900]  2  Q.  B.  339.  (2)  [PJOl]  2  K.  B.  419. 

(3)  (1814)  2  Gallison,  105,  131. 
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H.  L.  (E.)   legal  difference  as  to  the  plea  of  alien  enemy  between  a  cor- 
1902      poration  and  an  individual "  ;  and  the  judge  says  :  "  Where  a 
Janson     corporation  is  established  in  a  foreign  country  by  a  foreign 
Dkiepontetn  Grovernment,  it  is  undoubtedly  an  alien  corporation,  be  its- 
CoNsoLi-    members  who  they  may ;  and  if  the  country  become  hostile  it 

DATED  Mines,  i  • 

Limited,  may  for  some  purposes  at  least  be  clothed  with  the  same 
character."  The  contract  is  void  whether  or  not  it  was  made 
in  contemplation  of  war.  It  is  not  necessary  that  war  should 
actually  have  broken  out.  In  Furtado  v.  Bogers  (1)  Lord 
Alvanley  C.J.  and  his  colleagues  held  that  an  insurance  effected 
in  Great  Britain  on  a  French  ship  before  the  commencement- 
of  hostilities  between  England  and  France  did  not  cover  a  loss- 
by  British  capture;  and  that  no  subject  could  enter  into  a 
contract  to  do  anything  which  might  be  detrimental  to  the 
interests  of  his  own  country.  To  the  same  effect  is  Gamba  v. 
Le  Mesurier.  (2)  That  the  actual  declaration  of  war  is  not  the 
decisive  period  is  shewn  by  several  prize  cases  before  Sir  William 
Scott :  The  Herstelder  (3),  where,  hostilities  against  the  Dutch 
having  begun  on  September  15,  1795,  the  country  was  con- 
sidered to  have  been  an  enemy  during  the  doubtful  state  of 
things  "  ;  and  see  The  Danckebaar  Africaan  (4)  and  Toiiteng  v. 
Hubbard.  (5)  To  the  like  effect  are  The  Boedes  Lust  (6),  The 
Jan  Frederick  (7),  and  Esposito  v.  Bowden,  (8)  There  Willes  J., 
in  giving  the  judgment  of  the  Exchequer  Chamber,  thus  expresses 
the  whole  principle  involved :  "  It  is  now  fully  established  that 
the  presumed  object  of  war  being  as  much  to  cripple  the 
enemy's  commerce  as  to  capture  his  property,  a  declaration  of 
war  imports  a  prohibition  of  commercial  intercourse  and  corre- 
spondence with  the  inhabitants  of  the  enemy's  country,  and 
that  such  intercourse,  except  with  the  licence  of  the  Crown,  is 
illegal."  Thus  the  contract  is  void  whether  made  in  contem- 
plation of  war  or  not.  If  the  general  words  imply  such  a 
liability,  they  must  be  read  as  subject  to  a  proviso  "  that  the 

(1)  (1802)  3  B.  &  P.  191,  196  ;  6  (5)  (1802)  3  B.  &  P.  291 ;  6  R.  K. 
R.  E.  752.  791. 

(2)  (1803  4  East,  407 ;  7  R.  R.  (6)  (1804)  5  Ch.  Rob.  233,  244. 
590.  (7)  (1804)  5  Ch.  Rob.  127, 132. 

(3)  (1799)  1  Ch.  Rob.  116.  (8)  (1857)  7  E.  &  B.  763,  779;  2T 

(4)  (1798)  1  Ch.  Rob.  107.  L.  J.  (Q.B.)  17. 
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law  of  the  country  to  which  the  insurer  belongs  be  not  contra-   h.  l.  (E.) 
vened  "  :  Kellner  v.  Le  Mesurier,  (1)  So  Brandon  v.  Curling  (2) ;  1902 
Auhert  v.  Gray  (3),  overruling  Conway  v.  Gray,  (4)  jl^x 

[They  also  referred  to  West  Band  Central  Gold  Mines,  x)riefoxtein 
Limited  v.  Be  Bouqemont.  (5)1  Consoli- 

^  ^  DATED  MlNES, 

Lawson  Walton,  K.C.,  and  Carver,  K.C.  {Scrutton,  K.C.,  Limited. 
with  them),  for  the  respondents.  The  loss  of  the  gold  was 
within  the  express  words  of  the  policy  caused  by  arrests  of 
princes  or  peoples.  It  is  for  the  appellant  to  shew  why  the 
terms  of  the  contract  should  not  be  strictly  enforced.  The 
construction  of  the  appellant  would  be  an  undue  extension  of 
the  authorities  by  which  the  insurance  of  alien  enemies  is  for- 
bidden. The  original  foundation  of  the  rule  was  not  public 
policy,  but  the  primitive  conception  of  war  which  imputed 
mutual  hostility  to  the  individual  subjects  of  belligerent  powers. 
Thus,  in  The  Hoop  (6),  all  private  trading  with  the  enemy  was 
declared  to  be  illegal  without  the  King's  licence :  "  Ex  natura 
belli  commercia  inter  hostes  cessare  non  est  dubitandum."  The 
matter  was  doubtful  in  Lord  Mansfield's  time,  and  the  rule 
was  only  gradually  introduced  into  the  common  law  as  an 
importation  from  Admiralty :  see  Fotts  v.  Bell  (7) ;  Bristoiv  v. 
Towers.  (8)  Insurance  was  only  illegal  because  all  trade  between 
the  subjects  of  the  belligerent  powers  was  prohibited.  But  a 
condition  of  actual  war  was  absolutely  essential :  Hall's  Inter- 
national Law,  s.  126,  p.  405,  4th  ed. ;  Park  on  Insurance, 
vol.  i.  p.  520,  8th  ed.  In  Arnould's  Marine  Insurance,  vol.  i. 
s.  85,  7th  ed.,  it  is  laid  down  that  all  goods  may  be  insured 
except  those  of  alien  enemies  actually  engaged  in  hostilities. 
There  is  no  ground  or  authority  for  any  enlargement  of  the 
exemption :  and  subject  to  it,  the  property  both  of  subjects 
and  aliens  may  be  insured:  see  Phillips  on  Insurance,  vol.  i. 
par.  223  ;  Duer  on  Insurance,  vol.  i.  p.  414.    The  appellant  is 

(1)  (1803)  4  East,  396,  402 ;  7  R.  II.  (4)  (1809)  10  East,  536  ;  12  R.  R. 
581.  3G2,n.;  15  R.  R.  615,  n. 

(2)  (1803)  4  East,  410, 417;  7  R.  R.  (5)  (1900)  5  Com.  Cas.  296. 
592.  (6)  (1799)  1  Ch.  Rob.  196. 

(3)  (1861-2)  3  B.  &  S.  163;  in  (7)  (1800)  8  T.  R.  548  ;  5R.R.452. 
the  Exchequer  Chamber,  at  pp.  16'.),  (8)  (1794)  6  T.  R.  35  ;  ;>  R.  R. 
182.  113,  n. 
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H.  L.  (E.)   creating  a  new  state  of  things  not  recognised  by  the  law :  a 
1902      sort  of  penumbra  of  war.    There  is  no  foundation  for  the 
Janson     language  of  Vaughan  Williams  L.J.  that  the  enforcement  of 
Deiefontein  ^^^^  ^  contract  "  increases  the  resources  of  the  foreign  country 

CoNsoj.1-  for  the  expected  war."  The  illustrations  of  the  destruction  of 
DATED  Mines, 

Limited,  property  for  strategic  purposes  and  of  the  seizure  of  ships  are 
inapplicable :  these  would  constitute  acts  of  war.  Nor  do  the 
decisions  cited  of  Sir  William  Scott  in  prize  cases  help  the 
appellant ;  the  property  of  the  alien  enemy  was  in  the  posses- 
sion of  the  Court:  Boedes  Lust  (1)  ;  the  Court  "decides  upon 
the  character  of  the  property  seized  and  on  the  nature  and 
quality  of  the  seizure."  So  in  Campbell  v.  Innes  (2)  it  was  not 
the  insurance  which  per  se  was  invalid ;  but  the  action  was 
held  not  to  be  maintainable  because  of  the  suppression  of  the 
fact  that  the  insured  was  an  American  subject.  In  Bell  v. 
Gilson  (3)  Buller  J.  said  he  had  had  many  conversations  with 
Lord  Mansfield,  who  thought  it  was  a  good  thing  to  promote 
insurances  of  enemy's  property.  In  Henkle  v.  Boyal  Exchange 
Assurance  Co.  (4)  Lord  Hardwicke  said :  No  determination 
has  been  that  insurance  on  enemies'  ships  during  the  war  is 
unlawful :  it  might  be  going  too  far  to  say  all  trading  with 
enemies  is  unlawful."  Esposito  v.  Bowden  (5)  only  deals  with 
the  state  of  things  after  the  declaration  of  war. 

Public  policy  is  a  very  insecure  justification  of  breach  of  con- 
tract. In  Nordenfelt  v.  Maxim  Nordenfelt  Guns  and  Ammunition 
Co,  (6)  Lord  Watson  said  :  "A  series  of  decisions  based  upon 
grounds  of  public  policy,  however  eminent  the  judges  by  whom 
they  were  delivered,  cannot  possess  the  same  binding  authority 
as  decisions  which  deal  with  and  formulate  principles  which  are 
purely  legal."  See  also  Jessel  M.K.  on  the  "  paramount  public 
policy  "  of  not  lightly  interfering  with  freedom  of  contract : 
Printing  and  Numerical  Begistering  Co.  v.  Sampsofi.  (7)  The 
real  policy  and  interest  of  the  country  are  that  trade  should 
be  unrestricted  until  the  actual  outbreak  of  war.    Times  of 

(1)  5  Ch.  Eob.  233,  at  p.  248.  (4)  (1749)  1  Yes.  Sen.  317,  320. 

(2)  (1821)  4  B.  &  A.  423  ;  23  E.  K.  (5)  7  E.  &  B.  763,  779 ;  27  L.  J. 
328.  (Q.B.)  17. 

(3)  (1798)  1  B.  &  P.  345,  354;  4        (6)  [1894]  A.  C.  535,  at  p.  553. 
B.  B.  823.  (7)  (1875)  19  Eq.  462-65. 
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strained  relations  with  other  powers  are  frequent.    It  would  be   H.  L.  (E.) 

intolerable  if  on  such  occasions — of  which  the  Fashoda  incident  1902 

is  an  example — trade  should  be  suspended.     Moreover,  the  janson 

authorities  only  refer  to  independent  Sovereign  States.    The  pkjefonteln- 

Transvaal  was  not  such  a  State ;  and  if  these  doctrines  are  to  Consoli- 
dated MiNESy 

be  applied  here,  they  would  have  to  be  enforced  m  the  case  of  Limited. 

a  tributary  State  in  India,  a  Colony,  or  a  disturbance  in  Ireland. 

The  many  kinds  now  known  of  more  or  less  subordinate  States 

did  not  exist  at  the  beginning  of  the  last  century ;  and  it  would 

be  highly  dangerous  to  extend  these  rules  in  accordance  with 

the  appellant's  argument. 

The  whole  argument  is  in  fact  based  upon  a  legal  fiction. 
The  respondents  being  incorporated  according  to  the  law  of  the 
South  African  Eepublic  are  described  as  aliens.  Technically 
the  corporation  was  a  subject  of  the  Transvaal ;  but  it  was 
really  a  fictitious  persona.  The  majority  of  the  shareholders 
were  British  subjects,  and  it  is  they  who  lose,  as  the  money 
was  being  exported  to  pay  their  dividends.  That  cannot  be 
public  policy  by  which  the  result  is  to  infiict  heavy  loss  on 
British  subjects.  Far-reaching  injury  might  thus  be  caused  to 
British  enterprise,  which  has  established  railway  companies  in 
South  America  and  invested  its  capital  in  every  country  in  the 
world. 

Lord  B.  Cecil,  E.G.,  in  reply.  The  prohibition  of  trading 
with  an  enemy  except  under  a  Eoyal  licence  is  older  than  the 
case  before  Lord  Hardwicke,  and  was  distinctly  laid  down  in 
the  case  of  The  Bingende  Jacob,  decided  in  1747,  and  cited  by 
Sir  "William  Scott  in  The  Hoop.  (1)  It  is  not  necessary  to  rely 
on  the  old  unqualified  doctrine;  but  here  as  a  fact  there  was  a 
general  suspension  of  commercial  relations. 

The  House  took  time  for  consideration. 

Aug.  5.  Eael  of  Halsbuey  L.C.  My  Lords,  in  this  case 
the  plaintiffs,  who  had  effected  a  policy  at  Lloyd's  on  a  large 
quantity  of  gold  which  was  being  consigned  from  South  Africa 
to  London,  sue  on  this  policy,  dated  August  1,  1899,  in  respect 

(1)  1  Ch.  Eob.  at  p.  202. 


490 


HOUSE  OF  LOEDS 


[1902T 


H.  L.  (E.)   of  a  seizure  by  tlie  Transvaal  Government  of  the  gold  in 

1902      question  on  October  2  of  the  same  year.    There  is  no  doubt 

Janson     that  the  loss  of  the  gold  is  covered  by  the  express  words  of 

Deiefontein       policy  in  question,  and  the  defence  to  the  action  rests  upon 

CoNsoLi-    the  proposition  that  the  policy  was  an  unlawful  contract. 
BATED  Mines,  .  ^  ^ 

Limited.       It  might  be  the  subject  of  debate  whether  I  am  correct  in 

EariofHaisbury  assumiug  what  I  assumo  for  the  purposes  of  my  judgment,  but 

—      for  the  sake  of  clearness  I  do  assume  that  the  plaintiff  company 

was  an  alien,  a  subject  of  the  Transvaal  Government.    I  also 

assume,  though  this  also  might  be  the  subject  of  debate,  that 

both  parties  to  the  contract  had  in  their  minds,  on  August  1, 

the  possibility  and  even  the  probabihty  of  war.    The  making 

of  the  policy  and  the  loss  under  it  both  accrued  before  the 

breaking  out  of  war,  which  it  is  agreed  between  the  parties 

occurred  at  5  o'clock  on  October  11. 

All  the  judges,  with  the  exception  of  Vaughan  "Williams  L.J., 
have  held  that  the  plaintiffs  are  entitled  to  recover  upon  the 
policy ;  and  if  I  rightly  understand  the  reasoning  of  the  learned 
Lord  Justice,  he  thinks  the  policy  was  in  its  inception  illegal, 
and  would  have  been  equally  illegal  even  if  no  war  had  inter- 
vened. He  does  indeed  say  that  there  could  have  been  no 
claim  if  war  had  not  occurred ;  but  he  is  mistaken,  since  the 
assumed  imminence  of  the  war  and  the  seizure  by  the 
Transvaal  Government  might  have  occurred  even  if  war  had 
finally  been  averted. 

The  difficulty  I  have  in  dealing  with  the  learned  judge's 
judgment  is  that  I  do  not  trace  any  definite  proposition  as  to 
what  interest  of  the  State,  or  what  public  injury,  is  supposed 
by  him  to  be  involved ;  but  at  all  events,  in  whatever  sense 
the  learned  judge  uses  this  phrase,  it  is  upon  this  general 
ground  alone  that  he  decides  against  the  plaintiffs. 

Now,  as  I  have  said,  I  understand  the  judgment  of  Vaughan 
Williams  L.J.  is  put  upon  the  sole  ground  that  this  policy  is 
against  public  policy.  He  puts  it  at  various  parts  of  his  judg- 
ment in  different  ways.  He  calls  it  a  contravention  of  public 
interest,  injurious  to  the  country,  inconsistent  with  public 
duty,  repugnant  to  the  interests  of  the  State,  and  no  doubt 
there  are  equivalent  phrases  to  be  found  in  many  judgments 
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where  their  appHcation  is  expounded ;  but  the  learned  judge,    H.  L.  (E.) 
beyond  using  these  phrases,  does  not  go  on  to  explain  in  what  1902 
sense  they  are  used,  and  how  and  on  what  principles  of  law  jansox 
the  poHcy  in  question  was  unlawful.  Driefonteix 
I  do  not  think  that  the  phrase  "against  public  policy"  is  Consoli- 

^        .      .  ^  L       J         DATED  Mines, 

one  which  in  a  Court  of  law  explains  itself.  It  does  not  leave  Limited. 
at  large  to  each  tribunal  to  find  that  a  particular  contract  is  Ean  of  Haisbury 
against  public  policy.  If  such  a  principle  were  admitted,  I  _ 
should  very  much  concur  with  what  Serjeant  Marshall  said 
in  the  first  edition  of  his  work  on  marine  insurance  a  century 
ago :  "  To  avow  or  insinuate  that  it  might,  in  any  case,  be 
proper  for  a  judge  to  prevent  a  party  from  availing  himself  of 
an  indisputable  principle  of  law,  in  a  Court  of  justice,  upon  the 
ground  of  some  notion  of  fancied  policy  or  expedience,  is  a  new 
doctrine  in  Westminster  Hall,  and  has  a  direct  tendency  to 
render  all  law  vague  and  uncertain.  A  rule  of  law,  once 
established,  ought  to  remain  the  same  till  it  be  annulled  by 
the  Legislature,  which  alone  has  the  power  to  decide  on  the 
policy  or  expedience  of  repealing  laws,  or  suffering  them  to 
remain  in  force.  What  politicians  call  expedience  often  depends 
on  momentary  conjunctures,  and  is  frequently  nothing  more 
than  the  fine-spun  speculations  of  visionary  theorists,  or  the 
suggestions  of  party  and  faction.  If  expedience,  therefore, 
should  ever  be  set  up  as  a  foundation  for  the  judgments  of 
Westminster  Hall,  the  necessary  consequence  must  be  that 
a  judge  would  be  at  full  liberty  to  depart  to-morrow  from  the 
precedent  he  has  himself  established  to-day ;  or  to  apply  the 
same  decisions  to  different,  or  different  decisions  to  the  same 
circumstances,  as  his  notions  of  expedience  might  dictate." 

But  I  do  not  think  the  law  of  England  does  leave  the 
matter  so  much  at  large  as  seems  to  be  assumed.  In  treating 
of  various  branches  of  the  law  learned  persons  have  analyzed 
the  sources  of  the  law,  and  have  sometimes  expressed  their 
opinion  that  such  and  such  a  provision  is  bad  because  it  is 
contrary  to  pubHc  policy;  but  I  deny  that  any  Court  can 
invent  a  new  head  of  public  poUcy ;  so  a  contract  for  marriage 
brokerage,  the  creation  of  a  perpetuity,  a  contract  in  restraint  of 
trade,  a  gaming  or  wagering  contract,  or,  what  is  relevant 
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H.  L.  (E.)   here,  the  assisting  of  the  King's  enemies,  are  all  undoubtedly 
1902      unlawful  things ;  and  you  may  say  that  it  is  because  they  are 
Janson     contrary  to  public  policy  they  are  unlawful;  but  it  is  because 
DEiEFONTEijf  these  things  have  been  either  enacted  or  assumed  to  be  by 

CoNsoLi-  j^-j^Q  common  law  unlawful,  and  not  because  a  judge  or  Court 
DATED  Mines,  _  J  & 

Limited,    have  a  right  to  declare  that  such  and  such  things  are  in  his 

EariofHaisbmy  or  their  vicw  contrary  to  public  policy.    Of  course,  in  the 

—      application  of  the  principles  here  insisted  on,  it  is  inevitable 

that  the  particular  case  must  be  decided  by  a  judge;  he  must 

find  the  facts,  and  he  must  decide  whether  the  facts  so 

found  do  or  do  not  come  within  the  principles  which  I 

have  endeavoured  to  describe — that  is,  a  principle  of  pubhc 

policy,  recognised  by  the  law,  which  the  suggested  contract  is^ 

infringing,  or  is  supposed  to  infringe. 

If  this  is  the  true  view,  it  is  not  difficult  to  solve  the  question 

whether  a  contract  of  insurance  made  before  a  war  and  sought 

to  be  enforced  in  respect  of  a  loss  incurred  before  the  war  is 

illegal,  either  in  its  inception  or  at  the  date  when  the  loss  was 

incurred.    However  stated  it  amounts  to  this — that  the  thing 

done  must  be  in  its  nature  an  assistance  to  the  public  enemy, 

and  if  there  be  no  public  enemy  there  can  be  no  aid  given  to 

him.    Nor  is  this  a  mere  question  of  words  :  the  importance  of 

the  whole  region  of  public  policy  involved  makes  the  actual 

existence  of  war  at  the  time  of  the  creation  of  the  contract 

or  its  fulfilment  necessary.    I  will  assume  for  my  present 

purpose  (though  I  think  it  might  well  be  debated)  that  the 

Transvaal  Company  did,  to  quote  the  language  of  Yaughan 

Williams  L.J.,  "  enter  into  this  contract  with  a  view  to  the 

imminent  war  which  might  or  might  not  break  out  with  Great 

Britain." 

I  note  that  the  Lord  Justice  uses  the  phrase  "  imminent,'* 
and  one  is  disposed  to  ask,  Does  that  word  represent  a  principle 
capable  of  logical  application  to  the  propositions  ultimately 
arrived  at  ?  It  is  notorious  that  for  many  years  the  Transvaal 
Government  had  been  purchasing  and  storing  up  arms  and 
ammunition  to  an  enormous  extent  which  could  have  no  other 
object  than  a  war  with  this  country.  Were  all  the  contracts 
made  with  British  subjects  illegal  ?  or  with  foreigners,  breaches 
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of  neutrality  on  the  part  of  countries  of  which  such  subjects   H.  L.  (E.) 
were  supplying  arms  and  ammunition  to  the  expected  enemy  1902 
of  the  British  Government  ?    No  such  principle  has  ever  been  jansox 
•affirmed  by  any  lawyer  yet,  and  the  principles  upon  which  driefontein 
commercial  intercourse  must  cease  between  nations  at  war  Consoli- 

DATED  Mines, 

With  each  other  can  only  be  where  the  heads  of  the  State  have  Limited. 
•created  the  state  of  war.  Eari  of  Haisbury 

Bynkershoek  propounds  the  principle  :  [His  Lordship  read 
a  passage  from  Quaest.  juris  publici,  lib.  1,  cap.  xxii.,  beginning 
"'Prsemisi  quemadmodum,"  and  ending  "  prohibendum  est." 
The  passage  is  quoted  in  Marshall  on  Insurance,  3rd  ed.  p.  30.] 
Throughout  this  the  actual  existence  of  the  public  enemy  is 
a,ssumed,  and  it  is,  as  I  have  said,  no  mere  technical  phrase. 
It  must  be  the  enemy  made  so  by  the  public  authority. 

In  order  to  produce  the  effect,  either  nationally  or  munici- 
pally, it  must  be  a  war  between  the  two  nations.  No  contract 
or  other  transaction  with  a  native  of  the  country  which  after- 
wards goes  to  war  is  affected  by  the  war.  The  remedy  is 
indeed  suspended  :  an  alien  enemy  cannot  sue  in  the  Courts  of 
either  country  while  the  war  lasts ;  but  the  rights  on  the  con- 
tract are  unaffected,  and  when  the  war  is  over  the  remedy  in 
the  Courts  of  either  is  restored. 

The  earlier  writers  on  international  law  used  to  contend 
that  some  public  declaration  of  war  was  essential,  and  Valin, 
writing  in  1770,  does  not  hesitate  to  describe  Admiral  Bos- 
cawen's  operations  in  the  Mediterranean  in  1754  as  acts  of 
piracy,  because  no  actual  declaration  of  war  had  been  made  ; 
but  though  it  cannot  be  said  that  that  view  is  now  the  existing 
international  understanding,  it  is  essential  that  the  hostility 
must  be  the  act  of  the  nation  which  makes  the  war,  and  no 
amount  of  "  strained  relations  "  can  affect  the  subjects  of  either 
<'.ountry  in  their  commercial  or  other  transactions  :  Quand  le 
■conducteur  de  I'^tat,  le  Souverain,  declare  la  guerre  a  un  autre 
Souverain  on  entend  que  la  nation  entiere  declare  la  guerre  a 
une  autre  nation.  Car  le  Souverain  represente  la  nation,  et 
agit  au  nom  de  la  societe  entiere,  et  les  nations  n'ont  i\  faire, 
les  unes  aux  autres,  qu'un  corps  dans  leur  qualito  de  nations. 
Ces  deux  nations  sont  done  ennemis  ;  et  tons  les  sujets  de 

A.  C.  1902.  3         '2  T. 
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H.  L.  (E.)  I'une  sont  ennemis  de  tons  les  sujets  de  I'autre.    L'usage  est 

1902  ici  conforme  aux  principes  "  (Vattel,  Droit  des  Gens,  liv.  3, 

jI^on  c.  5,  §  70). 

^    ^-  In  Muller  v.  Thompson  (1)  Lord  Ellenborough  held  that  the- 

DrIEFONTEIN  If  \   /  &  ^ 

CoNsoLi-    voyage  to  Konigsberg  in  1810,  though  the  relations  were  very 
Limited.  '  strained  between  this  country  and  Prussia,  British  ships  being 
Earl  ofiiaisbury  actually  excluded  from  Prussia,  and  it  being  objected  that  this 
,  was  an  enemy's  por't,^  was  lawful  inasmuch  as  no  war  wa& 

declared  and  no  act  of  hostility  committed — we  could  not  be 
said  to  be  at  war,  which  alone  could  render  the  voyage 
unlawful. 

Trading  with  the  King's  enemies  is,  of  course,  illegal. 
Undertaking  by  contract  to  indemnify  the  King's  enemies 
against  loss  inflicted  by  the  King's  forces  is  also  illegal.  Such 
things  are  manifestly  unlawful ;  but  the  words  "  King's 
enemies  "  are  a  necessary  feature  of  the  last  proposition. 

Substituting  the  word  "  aliens,"  who  may  possibly  or  even 
probably  become  the  King's  enemies — and  in  this  case  the  loss 
and  the  policy  were  both  before  there  were  any  persons  who 
could  answer  to  that  description — it  would  be,  to  my  mind,  to 
introduce  a  new  principle  into  our  law  to  hold  that  the  proba- 
bility of  a  war  should  have  the  same  operation  as  war  itself. 
It  is  war  and  war  alone  that  makes  trading  illegal. 

I  think  no  more  striking  example  of  the  mischief  which 
might  result  from  so  loose  a  mode  of  applying  the  principle  of 
public  policy  in  Courts  of  justice  could  be  found  than  the 
example  which  elicited  Serjeant  Marshall's  protest,  which  I 
have  quoted  above.  Lord  Mansfield  had  expressed  the  opinion 
that  it  was  good  policy  to  permit  an  insurance  by  British 
underwriters  of  enemies'  goods,  because  we  might  obtain  more 
in  premiums  than  we  should  lose  by  capture ;  but  this,  in  my 
view,  was  plainly  wrong,  and  Valin,  followed  by  Pothier  and 
Emergen,  denounced  such  insurance,  and  said  that  by  the 
English  practice  one  part  of  the  nation  was  restoring  them 
by  insurance  what  another  part  took  from  them  by  arms. 

If  it  were  competent  to  a  Court  of  law  to  consider  the 
question  which  Vaughan  Williams  L.J.  propounds  upon  prin- 
(1)  (1811)  2  Camp.  610 ;  12  K.  K.  753. 
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ciples  of  public  policy,  apart  from  the  known  and  ascertained   H.  L.  (E.) 
rule  that  intercourse  between  nations  at  war  is  forbidden  1902 
(which,  for  the  reasons  I  have  given,  I  think  it  is  not),  I  jl^'^x 
should  answer  the  question  in  a  different  way  from  that  at  pp^j^j-oj^.TEi^^ 
which  he  arrives.    Instead  of  a  known  and  ascertained  rule  Consoli- 
which  makes  it  clear  whether  a  contract  is  unlawful  or  not,  i.imited. 
each  of  the  contending  parties  to  a  contract  must  look  all  Eari  ofiiaisbury 
round  the  political  horizon,  and  form  a  judgment  whether  in 
some  one  or  more  contingencies  the  fulfilment  of  it  may  be 
injurious  to  his  own  country  in  the  event  of  war ;  and  I  note 
here  again  the  word  "  imminent  "  finds  a  place  in  the  learned 
judge's  question.    It  seems  to  me  that  the  hindrance  done  to 
the  free  commercial  intercourse  between  nations  would  be  far 
more  injurious  to  the  interests  of  both  than  the  injury  the 
learned  judge  suggests. 

But  further,  as  the  learned  judge  himself  points  out,  the 
question  depends,  not  on  what  afterwards  takes  place,  but  on 
whether  the  supposed  contract  is  illegal  in  its  inception.  The 
learned  judge  says,  "  the  accident  of  no  war  occurring  would 
merely  prevent  any  claim  arising,  but  would  not  affect  the 
legality  of  the  contract  or  its  construction."  I  think  the 
learned  judge  is  mistaken  here,  because  the  Transvaal  Govern- 
ment might  have  seized  the  gold  although  no  war  had  taken 
place  ;  but  the  proposition  is  one  which  discloses  the  impolitic 
nature  of  such  a  principle.  The  Courts  would  have  to  consider 
whether  war  was  probable  or  "imminent,"  and  the  contract 
would  have  to  be  regarded  as  illegal,  not  because  war  occurred, 
but  because  war  was  likely  to  occur.  I  cannot  imagine  worse 
public  policy  than  this. 

My  Lords,  for  these  reasons  I  think  this  appeal  should  be 
dismissed,  and  I  only  desire  to  add  that  the  authorities 
referred  to  in  the  argument  do  not  justify  the  proposition  that 
expected  wars  render  a  contract  illegal  between  citizens  of  the 
two  nations  between  whom  war  is  anticipated,  and  to  lay  down 
such  a  rule  would  be  to  establish  an  entirely  new  code  for 
which  there  is  no  authority  in  the  law. 

My  Lords,  I  conclude  by  reading  the  words  of  Parke  B. 
on  this  subject  when  advising  your  Lordships*  House  in 

3  J  L  2 


496 


HOUSE  OF  LOEDS 


[1902] 


H.  L.  (E.)   Egerton  v.  Lord  Brownlow  and  Others  (1)  :  "  To  allow  this  to 
1902      be  a  ground  of  judicial  decision  would  lead  to  the  greatest 
Janson     uncertainty  and  confusion.    It  is  the  province  of  the  states- 
Driefontein  "^^^i        iiot  the  lawyer,  to  discuss,  and  of  the  Legislature  to 

OoNsoLi-  determine,  what  is  the  best  for  the  public  good,  and  to  provide 
DATED  Mines,  '  .  . 

Limited,    for  it  by  proper  enactments.    It  is  the  province  of  the  judge  to 

Earl ofHaisbury  expouud  the  law  Only :  the  written  from  the  statutes ;  the 
  unwritten  or  common  law  from  the  decisions  of  our  pre- 
decessors and  of  our  existing  Courts,  from  text-writers  of 
acknowledged  authority,  and  upon  the  principles  to  be  clearly 
deduced  from  them  by  sound  reason  and  just  inference ;  not 
to  speculate  upon  what  is  the  best,  in  his  opinion,  for  the 
advantage  of  the  community.  Some  of  these  decisions  may 
have,  no  doubt,  been  founded  upon  the  prevailing  and  just 
opinions  of  the  public  good  ;  for  instance,  the  illegality  of 
covenants  in  restraint  of  marriage  or  trade.  They  have 
become  a  part  of  the  recognised  law,  and  we  are  therefore 
bound  by  them,  but  we  are  not  thereby  authorized  to  establish 
as  law  everything  which  we  may  think  for  the  public  good, 
and  prohibit  everything  which  we  think  otherwise." 

It  is  not  necessary  to  go  through  all  the  principles  of  law 
which  may  make  a  contract  altogether  illegal.  As  a  wagering 
contract  is  illegal,  so  wills  creating  a  perpetuity  have  no  opera- 
tion in  that  respect,  but  it  is  enough  for  the  purpose  I  have  in 
hand.  They  are  defined  legal  principles,  known  to  and  abso- 
lutely fixed  as  part  of  our  law,  and  a  judge  is  called  upon  to 
bring  the  instrument  he  has  to  construe  to  the  test — whether 
it  is  or  is  not  within  such  principles  ;  but  I  do  not  think  he  has 
any  jurisdiction  to  bring  into  the  discussion  his  own  views  of 
what  he  may  consider  an  inexpedient  thing  in  his  own  peculiar 
view  of  public  policy.  To  permit  such  a  discussion  to  arise 
it  must  be  a  question  of  some  public  policy  recognised  by 
the  law. 

To  apply  what  I  have  said  to  this  case,  I  do  not  deny  that  a 
judge  has  a  right  to  consider  whether  the  thing  incriminated  is 
an  adherence  to  the  King's  enemies,  or  something  calculated 
to  assist  them  ;  but  I  do  not  think  we  are  at  liberty  to  consider 
(1)  4  H.  L.  C.  at  p.  123. 
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whether  the  contract  might  be  against  pubHc  policy  because   H.  L.  (e.) 

one  of  the  parties  to  it  might  become  an  aKen  enemy  1902 

afterwards.  jaxson 

For  these  reasons  I  move  your  Lordships  that  this  appeal  be  opiefontein 

dismissed  and  the  judgment  of  the  Court  of  Appeal  affirmed  Consoli- 

DATED  Mines, 

With  costs.  Limited. 

LoED  Macnaghten  (read  by  Lord  Davey).  My  Lords,  I 
assume  that  the  corporation,  which  was  plaintiff  in  the  action 
and  is  now  respondent  here,  was  to  all  intents  and  purposes  in 
the  position  of  a  natural-born  subject  of  the  late  South  African 
Kepublic.  I  do  not  think  it  can  be  entitled  to  any  exceptional 
favour  or  to  any  peculiar  indulgence  by  reason  of  the  fact,  if  it 
be  a  fact,  that  the  bulk  of  its  shareholders  were  of  European 
nationality.  If  all  its  members  had  been  subjects  of  the 
British  Crown,  the  corporation  itself  would  have  been  none  the 
less  a  foreign  corporation  and  none  the  less  in  regard  to  this 
country  an  alien. 

I  assume,  further,  that  the  seizure  which  has  given  rise  to 
the  claim  on  which  the  action  is  founded  was  made  by  the 
Government  of  the  South  African  Republic  in  immediate  con- 
templation of  war  with  this  country,  which  that  Government 
was  then  determined  at  all  hazards  to  bring  about  unless  this 
country  would  submit  to  conditions  which  no  Sovereign  State 
with  a  particle  of  self-respect  could  entertain. 

Notwithstanding  these  assumptions,  and  notwithstanding 
the  very  able  argument  of  the  learned  counsel  for  the  appel- 
lants, it  seems  to  me  to  be  perfectly  clear  that  there  is  no 
defence  to  the  action. 

I  think  the  learned  counsel  for  the  respondent  was  right  in 
saying  that  the  law  recognises  a  state  of  peace  and  a  state  of 
war,  but  that  it  knows  nothing  of  an  intermediate  state  which 
is  neither  the  one  thing  nor  the  other — neither  peace  nor  war. 
In  every  community  it  must  be  for  the  supreme  power,  what- 
ever it  is,  to  determine  the  policy  of  the  community  in  regard 
to  peace  and  war.  It  is  not,  I  think,  for  private  individuals  to 
pronounce  upon  the  foreign  relations  of  their  Sovereign  or 
their  country  and  to  measure  their  own  responsibilities  arising 
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H.  L.  (E.)   out  of  civil  contracts  with  foreigners  by  a  standard  of  public 
1902      policy  which  they  set  up  for  themselves,  even  though  their 
Janson     views  may  be  right  in  the  abstract  and  might  possibly  find 
Driefontein  siiCceptance  with  a  jury  of  their  countrymen  if  such  a  question 
OoNsoLi-    were  within  the  competence  of  such  a  tribunal.    Public  policy, 

DATED  Mines,  .  ,   .  .  ...  i:       j  ^ 

Limited,    in  my  opinion,  requires  a  good  citizen  in  matters  of  this  sort 
Lord      to  conform  to  the  rule  and  guidance  of  the  State.  However 

  critical  may  be  the  condition  of  affairs,  however  imminent  war 

may  be,  if  and  so  long  as  the  Government  of  the  State  abstains 
from  declaring  or  making  war  or  accepting  a  hostile  challenge 
there  is  peace — peace  with  all  attendant  consequences — for  all 
its  subjects. 

The  result,  therefore,  in  the  present  case  is  that,  however 
hostile  the  intentions  of  the  South  African  Eepublic  may  have 
been  at  the  moment  when  this  gold  was  seized,  the  seizure 
must  be  treated  as  a  seizure  in  time  of  peace  between  the 
Eepublic  and  this  country. 

The  event  which  happened  was  within  the  terms  of  the 
policy,  and  there  is  no  ground  on  which  the  underwriters  can 
dispute  their  liability. 

The  appeal,  I  think,  must  be  dismissed  with  costs. 

My  noble  and  learned  friend  Lord  Shand  concurs  in  this 
opinion. 

LoED  Davey.  My  Lords,  I  do  not  think  it  necessary  to 
state  the  facts  of  this  case,  or  to  discuss  in  any  detail  the 
numerous  cases  which  were  cited  in  the  course  of  the  argu- 
ment. I  should,  if  I  were  to  do  so,  be  only  troubling  your 
Lordships  with  a  repetition  of  what  has  been  said,  and  I 
believe  will  be  said,  by  my  noble  and  learned  friends.  I  will 
content  myself  by  stating  concisely  how  the  case  presents 
itself  to  my  mind  and  the  conclusion  to  which  I  have  arrived. 

I  think  it  must  be  taken  that  the  respondent  company  was 
technically  an  alien,  and  became,  on  the  breaking  out  of 
hostilities  between  this  country  and  the  South  African  EepubHc, 
an  alien  enemy.  I  also  assume,  in  accordance  with  the  decision 
in  Auhert  v.  Gray  (1),  that  the  loss  occasioned  by  the  embargo 

(1)  3  B.  &  S.  163. 
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placed  on  the  goods  by  the  assured's  own  Government  might,   H.  L.  (E.) 
in  ordinary  circumstances,  be  recovered  on  the  poHcy.  1902 

My  Lords,  there  are  three  rules  which  are  estabhshed  in  our  Jansox 
common  law.    The  first  is  that  the  King's  subjects  cannot  deiefoxteix 
trade  with  an  alien  enemy,  i.e.,  a  person  owing  allegiance  to  a  Consoli- 

DATED  iMiNESj 

Government  at  war  with  the  King,  without  the  King's  licence.  Limited. 
Every  contract  made  in  violation  of  this  principle  is  void,  and  Lord  Davey. 
goods  which  are  the  subject  of  such  a  contract  are  liable  to 
confiscation.  The  second  principle  is  a  corollary  from  the 
first,  but  is  also  rested  on  distinct  grounds  of  public  policy.  It 
is  that  no  action  can  be  maintained  against  an  insurer  of  an 
-enemy's  goods  or  ships  against  capture  by  the  British  Govern- 
ment. One  of  the  most  effectual  instruments  of  war  is  the 
crippling  of  the  enemy's  commerce,  and  to  permit  such  an 
insurance  would  be  to  relieve  enemies  from  the  loss  they  incur 
by  the  action  of  British  arms,  and  would,  therefore,  be  detri- 
miental  to  the  interests  of  the  insurer's  own  country.  The 
principle  equally  applies  where  the  insurance  is  made  pre- 
viously to  the  commencement  of  hostilities,  and  was,  therefore, 
iegal  in  its  inception,  and  whether  the  person  claiming  on  the 
policy  be  a  neutral  or  even  a  British  subject  if  the  insurance  be 
effected  on  behalf  of  an  alien  enemy.  The  third  rule  is  that, 
if  a  loss  has  taken  place  before  the  commencement  of  hostilities, 
the  right  of  action  on  a  policy  of  insurance  by  which  the  goods 
lost  were  insured  is  suspended  during  the  continuance  of  war 
and  revives  on  the  restoration  of  peace. 

In  the  present  case  the  third  rule  would  have  constituted  a 
defence  to  the  present  action ;  but  the  parties,  being  desirous 
to  obtain  a  decision  on  the  merits  of  the  case,  waived  the 
objection.  I  have  some  doubt  whether  it  was  competent  for 
the  parties  to  take  this  course,  for  it  humbly  appears  to  me 
that,  the  objection  being  one  based  on  considerations  of  public 
poHcy  affecting  the  Sovereign,  his  Courts  should  be  held  bound 
to  take  notice  of  the  plaintiff's  inabihty  to  sue,  and  I  do  not 
think  that  this  observation  is  inconsistent  witli  FUndt  v. 
Waters.  (1)  But  the  point  is  now  happily  academic,  and  I  do 
not  desire  to  make  it  a  ground  of  judgment. 

(1)  (1812)  15  East,  2G0 ;  13  K.  R.  loT. 
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H.  L.  (E.)      Your  Lordships  will  have  observed  that,  in  each  of  the  rules 

1902      on  this  subject  which  I  have  endeavoured  to  formulate,  the 

Janson     actual  commencement  of  hostilities  is  made  the  time  when  and 

Dbiefontein        occasion  on  which  the  rule  comes  into  operation.  The 

CoNsoLi-  learned  counsel  for  the  appellant  has  endeavoured  to  persuade 
BATED  Mines,  .  .  . 

Limited,    your  Lordships  to  extend  their  operation  to  a  period  when  the 

Lord  Bavey.  relations  between  two  Governments  are  strained  and  war  is 
imminent,  though  the  peace  has  not  been  broken  and  negotia- 
tions are  still  continued,  on  the  grounds  that  the  same  principles- 
of  public  policy  are  as  applicable  to  such  a  state  of  things  as  to 
a  time  of  actual  hostility.  In  the  case  before  us  he  says  that 
the  seizure  of  the  gold  by  the  Government  of  the  South 
African  Eepublic  was  in  contemplation  of  and  with  a  view  to 
the  eventuality  of  war.  The  seizure  of  the  gold,  however,  was 
not  in  itself  an  act  of  hostility  against  this  country. 

My  Lords,  I  am  not  disposed  to  agree  to  such  an  extension 
of  the  law,  which  appears  to  me  to  be  unsupported  by  any 
authority.  Public  policy  is  always  an  unsafe  and  treacherous 
ground  for  legal  decision,  and  in  the  present  case  it  would  not 
be  easy  to  say  on  which  side  the  balance  of  convenience  would 
incline.  On  the  one  hand,  such  an  extension  of  the  law  a© 
your  Lordships  are  invited  to  lay  down  would  certainly  lead  ta 
interference  with  the  lawful  contracts  and  commercial  pursuits 
of  the  King's  subjects.  It  might  conceivably  precipitate  a  state 
of  war  which  it  was  the  object  of  statesmen  to  avert ;  and  I 
think  there  is  great  force  in  the  observation  made  by  Eomer  L.  J» 
as  to  the  difficulty  of  determining  the  intention  of  a  foreign 
Government,  and  the  embarrassment  which  might  ensue  from 
our  Courts  being  obliged  to  decide  a  question  of  that  kind  as 
one  of  fact.  I  quote  the  following  passage  from  the  judgment 
of  the  learned  Lord  Justice :  "  I  think  the  intention  of  a  foreign 
Government  at  any  given  time  ought  by  these  Courts,  for  such 
a  purpose  as  that  which  I  am  now  considering,  to  be  treated  as 
conclusively  determined  by  the  way  in  which  our  Government 
chooses  or  has  chosen  to  deal  with  that  foreign  Government^ 
and  that  where  our  Government  has  not  treated  the  foreign 
Government  as  being  hostile  at  a  particular  time,  our  Courts 
ought  not  to  try  and  ascertain  what  was  then  in  the  minds 
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of  the  King,  President,  or  responsible  Ministers,  or  authorities    H.  L.  (E.) 

of  the  foreign  Government."  1902 

Against  these  considerations  is  to  be  set  only  the  possible  but  Janson 

somewhat  remote  advantage  to  our  Government  which  might  dkiefontein 

accrue  from  the  enforcement  of  the  rule  contended  for  by  the  Consoli- 
dated Mines, 

appellant.  Limited. 

My  Lords,  I  prefer  to  abide  by  the  limits  of  the  law  as  laid  Lord  Davey. 
down  in  the  decided  cases  and  by  the  text-writers,  and  I 
therefore  think  that  the  decision  of  Mathew  J.  and  the  Court 
of  Appeal  should  be  affirmed. 

Lord  Brampton  (read  by  Lord  Lindley).  My  Lords,  I  am 
of  opinion  that  the  respondent  is  entitled  to  your  Lordships* 
judgment.  At  first  sight  the  case  may  appear  to  be  fraught 
with  difficulty ;  but  when  the  material  facts,  which  are  few  and 
simple,  are  ascertained  and  understood,  the  difficulty  will,  as  I 
think,  be  found  to  be  more  apparent  than  real. 

The  plaintiff  is  a  company  incorporated  under  the  laws  of 
the  South  African  Eepublic  for  the  purpose  of  working  gold 
mines  therein.  The  majority  of  its  shareholders  are  subjects 
of  the  United  Kingdom.  The  company  has  an  office  and  a 
committee  of  management  in  England,  and  it  was  a  custom  of 
the  company  to  transmit  to  this  country  gold  bullion  for  sale 
and  distribution  of  the  profits  amongst  its  shareholders.  The 
company  clearly  must  be  treated  as  a  subject  of  the  Eepublic, 
notwithstanding  the  nationaUty  of  its  shareholders. 

In  the  early  autumn  of  1899  the  company  was,  in  the 
ordinary  course  of  business,  about  to  send  to  the  United 
Kingdom  a  large  amount  of  such  bullion,  and  on  August  1  it 
effected  a  policy  of  insurance  on  its  transit  from  the  mines 
to  England  with  underwriters  at  Lloyd's,  the  defendant,  a 
British  subject,  being  one.  On  October  2  the  bullion  was 
placed  in  the  mail  train  at  Johannesburg  for  conveyance  to 
Cape  Town  en  route  for  its  destination.  It  reached  Veree- 
niging,  the  frontier  station  of  the  Eepublic,  in  safety  ;  but  on  its 
arrival  there  it  was  seized  and  appropriated  by  the  then 
Government  of  the  Eepublic,  and  became  totally  lost  to  the 
plaintiff.    When  the  bullion  was  so  seized  there  can  bo  no 
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H.  L.  (E.)   doubt  that  the  friendly  relations  between  this  country  and 
1902      the  South  African  EepubHc  were  much  strained ;  but  both 
Janson     countries  were  negotiating  for  a  settlement  of  their  differences, 
and  it  was  not  until  the  afternoon  of  October  11  that  war  was 


V. 

Driefontein 


CoNsoLi-    declared  between  them,  from  which  date  they  continued  in 
DATED  Mines,  .....  . 

Limited,    open  hostility  until  the  end  of  May,  1902.    The  action  was 

Lord  Brampton,  commcuccd  OIL  Jauuary  30,  1900,  the  crucial  issue  between 
the  parties  being  whether  war  had  been  commenced,  or  a  state 
of  hostility  equivalent  to  a  state  of  war,  so  far  as  the  insurance 
was  affected,  was  in  existence  between  the  two  countries  when 
the  seizure  was  made  on  October  2,  1899.  If  the  answer  was 
in  the  affirmative,  the  plaintiff,  as  a  subject  of  the  Eepublic, 
could  not  recover  upon  his  policy  against  the  defendant,  an 
English  subject  and  an  alien  enemy  of  the  plaintiffs'  country ; 
for,  although  covered  by  the  words  of  the  policy,  it  would  have 
been  a  loss  happening  during  the  existence  of  hostilities,  and 
within  the  proviso  which,  according  to  the  language  of  Lord 
Ellenborough  in  Brandon  v.  Curling  (1),  is  in  all  cases  con- 
sidered as  engrafted  in  every  insurance,  namely,  "  that  this 
insurance  shall  not  extend  to  cover  any  loss  happening  during 
the  existence  of  hostilities  between  the  respective  countries  of 
the  assured  and  the  assurer."  The  reason  he  assigns  for  this 
is,  "  because,  during  the  existence  of  such  hostilities,  the  sub- 
jects of  the  one  country  cannot  allowably  lend  their  assistance 
to  protect  by  insurance  the  property  and  commerce  of  the 
subjects  of  the  other."  The  law  is  in  other  words  also 
explained  by  Willes  J.  in  delivering  the  judgment  of  the 
Exchequer  Chamber  in  Esposito  v.  Bowden  (2) :  It  is  now  fully 
established  that  the  presumed  object  of  war  being  as  much  to 
cripple  the  enemy's  commerce  as  to  capture  his  property,  a 
declaration  of  war  imports  a  prohibition  of  commercial  inter- 
course and  correspondence  with  the  inhabitants  of  the  enemy's 
country,  and  that  such  intercourse,  except  with  the  licence  of 
the  Crown,  is  illegal."  If,  however,  the  answer  to  the  issue 
between  the  parties  ought  to  be,  as  I  think  it  was,  rightly 
found  by  MathewL.J.,  in  the  negative,  the  plaintiff  company 
was  clearly  entitled  (subject  to  a  point  which  was  waived)  to 
(1)  (1803)  4  East,  417 ;  7  R.  K.  592.  (2)  7  E.  &  B.  779. 
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recover  its  loss  from  the  defendant,  for  both  the  making  of  the   H.  L.  (E.) 
contract  of  indemnity  and  insurance  and  the  loss  by  seizure —  1902 
which  was  simply  an  outrage  by  the  Kepublic  upon  its  own  j^o^ 
subject — occurred  before  the  declaration  of  war.    By  way  of  driefontef 
defence  it  was  urged  that  the  seizure  of  the  bullion  by  the  Coxsoli- 

.       .  T  ,  DATED  MiXE 

Government  of  the  Eepublic  was  mcidental  to  actual  or  Limited. 
expected  hostilities  against  Her  Majesty  Queen  Victoria,  and  Lord  Bramptoc 
for  the  purpose  of  supplying  the  Eepublic  with  funds  to  levy 
war  upon  Her  Majesty,  and  that,  coupled  with  the  actual 
declaration  of  war  which  followed,  created  a  state  of  hostility 
against  Her  Majesty,  and  rendered  the  plaintiff's  claim  for 
indemnity  contrary  to  public  policy  and  irrecoverable. 

This  contention,  though  very  ingenious  and  exceedingly 
well  argued  by  the  learned  counsel,  affords,  in  my  opinion, 
no  bar  to  this  action.  It  was  an  endeavour  to  extend  the  well- 
established  principle  described  by  Lord  Ellenborough  so  as  to 
meet  the  circumstances  of  this  case,  in  which  undoubtedly 
hostile  intentions  were  made  manifest  by  word  and  by  action 
during  the  time  negotiations  for  peace  were  being  carried  on, 
though  no  declaration  or  act  of  war  was  made  or  done  until 
after  the  British  Government  had  signified  by  silence,  on 
October  11,  the  non-acceptance  of  the  ultimatum  of  the 
Kepublic  received  on  the  previous  day.  No  decided  authority 
supporting  this  contention  was  cited  to  your  Lordships,  while, 
in  my  opinion,  reason  and  good  sense  are  against  it. 

Every  prudent  Government  naturally  endeavours  and  takes 
steps  to  place  itself  in  a  condition  to  uphold  its  own  country 
in  the  possible  event  of  a  state  of  hostility  arising  with  any 
other  power,  and  it  would  indeed  be  strange  that  a  declaration 
of  war  should  be  held  to  have  relation  back  to  an  indefinite 
period  of  time  during  which  both  the  hostile  countries  believed 
themselves  to  be  and  conducted  themselves  towards  each  other 
as  in  a  condition  of  amity,  and  were  negotiating  with  a  view 
to  avoid  any  rupture  of  a  then  existing  state  of  peace.  I  do 
not  think  it  necessary  to  say  more. 

In  my  opinion  the  judgments  of  Mathew  L.J.  and  of  the 
majority  of  the  Court  of  Appeal  ought  to  be  upheld,  and  this 
appeal  dismissed  with  costs. 
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H.  L.  (E.)      LoED  KoBERTSON.    My  Lords,  the  fullness  with  which  this 

1902      very  interesting  case  is  being  discussed  by  some  of  my  noble 

j^^soN  learned  friends  may  absolve  me  from  saying  more  than  a 

Driefontein       words.    I  agree  that  the  appeal  ought  to  be  dismissed,  but 

CoNsoLi-  I  wish  to  rest  my  concurrence  on  one  definite  ejround,  namely, 
DATED  Mines,  .  ,  ^  ^  , 

Limited,    that  at  the  date  of  the  seizure  the  South  African  Eepublic  was 

'  not  at  war  with  Queen  Victoria.  That  this  company  was  a 
Transvaal  subject,  and  that  the  nationality  of  its  shareholders 
is  immaterial;  that  the  gold  was  seized  as  sinews  of  a  war 
against  Great  Britain  intended  by  the  seizers  and  morally 
inevitable  :  these  propositions  I  accept  as  the  conditions  of  the 
argument ;  and  it  is  obvious  that  the  circumstance  that  this 
gold  was  insured  lessened  pro  tanto  the  pressure  of  the  war 
once  it  broke  out. 

But  then  the  question  is.  Does  this  state  of  facts  bring  the 
case  within  any  prohibition  of  the  common  law  ?  Now,  after 
very  careful  consideration  of  this  question  and  with  a  high 
appreciation  of  the  judgment  of  Vaughan  Williams  L.  J.,  I  am 
satisfied  that,  near  as  in  every  sense  the  state  of  things  at  the 
time  of  the  seizure  was  to  war,  it  is  yet  separated  from  it  by  a. 
line  of  the  sharpest  and  most  definite  kind.  It  cannot  be 
affirmed  that  at  the  moment  in  question  there  was  a  state  of 
war  between  this  country  and  the  Transvaal.  That  the 
Transvaal  was  a  future  enemy,  an  intending  enemy,  that  she 
was  arming,  and  that  this  seizure  was  an  act  of  arming — all 
this  I  assume  and  I  believe ;  and  if  the  principle  of  the  cases 
about  actual  war  really  involved  cases  of  impending  war,  I 
should  not  be  deterred  by  the  absence  of  any  former  decision 
from  applying  it.  But  for  the  purposes  of  the  present  ques- 
tion there  are,  as  it  seems  to  me,  but  two  categories — war  and 
not  war ;  and  the  difference  between  the  two  things  is  essential. 
The  present  case  is  perhaps  as  strong  a  case  as  can  occur,  but 
in  it  war  was  still  a, contingency  or  futurity.  To  extend  the 
law's  prohibition  of  trading  with  the  King's  enemies  to  future 
or  contingent  enemies  would  be  subversive  of  the  broad  and 
palpable  distinction  between  peace  and  war,  would  be  unwork- 
able in  practice,  and  productive  of  endless  uncertainty  and  loss. 
I  mention  these  considerations  not  as  if  we  were  here  as 
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legislators,  or  had  to  decide  upon  a  balance  of  general  con-   H.  L.  (E.) 
siderations.     But  the  question  whether  it  is  workable  or  1902 
salutary  is  one  of  the  tests  of  any  legal  doctrine,  and  I  am  janson 
satisfied  that  the  law  against  trade  with  enemies  is  inapplicable  j)pjj.J^tsitein 
to  the  events  now  in  question.  Consoli- 

DATED  MiN'ES, 

Limited. 

LoED  LiNDLEY.  My  Lords,  I  will  not  detain  your  Lord- 
ships by  recapitulating  the  facts  of  this  case.  I  will  only  ask 
your  Lordships  to  bear  in  mind  that  the  policy  was  effected 
and  the  loss  of  the  goods  insured  took  place  before  war  was 
declared  or  broke  out.    These  facts  are  of  cardinal  importance. 

Before  considering  the  legality  or  illegaHty  of  the  pohcy,  it 
is  desirable  to  consider  the  legal  position  of  the  company 
assured  by  it.  The  company  was  incorporated  and  registered 
according  to  the  laws  of  the  Transvaal,  and  it  carried  on 
business  there.  It  had  gold  mines  there  and  extracted  gold 
from  them,  and  sent  such  gold  to  England  or  Europe  for  sale 
and  division  of  profits  amongst  its  shareholders.  It  had 
also  a  London  office  and  London  committee  of  management. 
Eor  all  purposes  material  for  the  determination  of  the  present 
appeal  the  company  must,  in  my  opinion,  be  regarded  as  a 
company  resident  and  carrying  on  business  in  the  Transvaal 
although  not  exclusively  there.  It  was  subject  to  the  laws  of 
that  country.  When  war  broke  out  the  company  became  an 
alien  enemy  of  this  country .:  see  the  American  case  of  Society 
for  the  Propagation  of  the  Gospel  v.  Wheeler.  (1)  If  it  becomes 
material  to  attribute  nationality  to  the  company  it  would,  in 
my  opinion,  be  correct  to  say  that  the  company  was  a 
Transvaal  Company  and  a  subject  of  the  Transvaal  Govern- 
ment, although  almost  all  its  shareholders  were  foreigners 
resident  elsewhere  and  subjects  of  other  countries.  But  when 
considering  questions  arising  with  an  alien  enemy,  it  is  not  the 
nationality  of  a  person,  but  his  place  of  business  during  war 
that  is  important.  An  Englishman  carrying  on  business  in  an 
enemy's  country  is  treated  as  an  alien  enemy  in  considering 
the  validity  or  invalidity  of  his  commercial  contracts  :  McCoiuirll 
V.  Hector.  (2)  Again,  the  subject  of  a  State  at  war  with  this 
(1)  2  Gallison,  105.  (2)  3  B.  &  V.  113 ;  0  }\.  V^.  724. 
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H.  L,  (E.)   country,  but  who  is  carrying  on  business  here  or  in  a  foreign 
1902      neutral  country,  is  not  treated  as  an  aHen  enemy  ;  the  validity 
Janson     of  his  contracts  does  not  depend  on  his  nationality,  nor  even  on 
Deiefontein  what  is  his  real  domicil,  but  on  the  place  or  places  in  v^hich 

CoNsoLi-    tie  carries  on  his  business  or  businesses  :  Wells  v.  Williams.  (1) 

DATED  Mines, 

Limited.  As  observed  by  Sir  "William  Scott  in  The  Yonge  Klassina  (2), 
Lord  Lindiey.  "  a  man  may  have  mercantile  concerns  in  two  countries,  and 
if  he  acts  as  a  merchant  of  both  he  must  be  liable  to  be 
considered  as  a  subject  of  both  with  regard  to  the  transactions 
originating,  respectively,  in  those  countries.  That  he  has  no 
fixed  counting-house  in  the  enemy's  country  will  not  be 
decisive."    See  also  The  Portland.  (3) 

I  pass  now  to  consider  the  seizure  and  its  effect  on  the  rights 
of  the  assured  against  the  underwriters. 

The  risk  of  loss  by  seizure  by  a  foreign  Government  was 
clearly  insured  against  in  the  sense  that  the  general  words  of 
the  policy  covered  such  a  risk.  But  even  if  this  particular  risk 
is  one  which  cannot  be  lawfully  insured  against,  the  fact  that 
the  general  words  cover  it  does  not  render  the  policy  illegal  ab 
initio  ;  the  only  consequence  is  that  the  general  words  must  be 
read  as  subject  to  an  implied  proviso  that  they  are  not  intended 
to  cover  and  do  not  cover  any  risk  against  which  it  is  unlawful 
to  insure.  Therefore,  if  the  seizure  in  question  could  not  be 
lawfully  insured  against,  the  general  words  ought  not  to  be  held 
to  cover  it.  This  rule  for  dealing  with  general  words  in  policies 
of  insurance  was  formulated  and  acted  upon  in  Furtado  v. 
Bodgers  (4)  and  Kellner  v.  Le  Mesurier  (5),  and  has  been  recog- 
nised ever  since.  In  those  cases  it  was  held  that  general  words 
did  not  cover  loss  by  capture  by  British  forces  of  an  enemy's 
goods  insured  before  war  broke  out. 

The  policy  being  effected  before  war  broke  out,  it  is  not 
invahd  upon  the  ground  that  it  was  when  made  a  contract 
with  a  then  alien  enemy ;  nor  can  it  be  treated  as  an  invahd 
contract  ab  initio  by  reason  of  the  generality  of  its  terms. 
This  was  in  fact  conceded  by  the  counsel  for  the  appellants  in 

(1)  (9  W.  3)  1  Ld.  Eaym.  282;  1        (3)  (1800)  3  Ch.  Bob.  41. 
Salk.  46.  (4)  3  B.  &  P.  191 ;  6  E.  E.  752. 

(2)  (1804)  5  Ch.  Eob.  302-3.  (5)  4  East,  396  ;  7  E.  E.  581. 


A.  C. 


AND  PEIYY  COUNCIL. 


507 


his  reply.    The  question  then  is  reduced  to  this  :  Is  the  seizure  H.  L.  (E.) 
in  question  one  which  it  is  unlawful  to  insure  against  ?  1902 

My  Lords,  one  ground,  and  one  ground  only,  is  invoked  to  Jansox 

shew  that  it  is,  and  that  ground  is  the  ground  of  public  policy,  deiefontei.v 
A  contract  or  other  transaction  which  is  against  public  policy,    ^ 'oxsoli- 

^  ,     .  ^  DATED  Mines, 

i.e.,  the  general  interest  of  this  country,  is  illegal  (1) ;  but  Limited. 
public  policy  is  a  very  unstable  and  dangerous  foundation  on  Lord  Lindiey. 
which  to  build  until  made  safe  by  decision.    On  this  point  I 
venture  to  remind  your  Lordships  of  the  weighty  observations 
of  Alderson  B.  and  Parke  B.  in  Egerton  v.  Brownloio.  (2) 

The  seizure  of  the  gold  in  the  present  case  was  a  distinct 
gain  to  the  captors.  To  indemnify  the  owner  of  the  gold 
against  the  loss  of  such  gold  is  clearly  a  benefit  to  the  owner, 
and  such  an  indemnity  is  a  benefit  to  a  person  who  is  regarded 
as  an  enemy  as  soon  as  war  breaks  out.  But  he  was  not  an 
enemy  when  the  policy  was  effected  nor  when  the  gold  was  seized, 
and  how  it  can  be  against  the  policy  of  this  country  to  keep 
faith  with  him  when  the  war  is  over  I  fail  to  see.  He  cannot, 
of  course,  sue  in  this  country  during  the  war  if  the  defendants 
raise  that  objection  ;  but  they  do  not.  The  contention  is  that 
if  the  war  were  over  this  action  could  not  be  maintained. 

Keference  was  made  in  the  argument  to  such  cases  as  The 
Jan  Frederick  (3)  and  The  Boedes  Lust  (4)  to  shew  that  con- 
tracts made  before  war  breaks  out,  but  in  contemplation  of  it, 
for  the  protection  of  enemy's  property  against  British  capture, 
will  not  be  recognised  in  this  country.  This  is  intelligible 
enough  ;  for  to  recognise  such  contracts  would  be  to  defeat 
the  object  of  this  country  in  effecting  the  capture.  It  would 
be  to  undo  by  means  of  British  tribunals  the  work  done  for  the 
British  nation  by  its  naval  or  military  forces.  Anything  which 
would  produce,  or  be  calculated  to  produce,  such  an  effect  as 
that  would  be  clearly  against  pubhc  policy,  and  be  judicially 
dealt  with  accordingly.  I  am  unable  myself  to  bring  the 
present  case  within  this  principle.  The  view  that  public  policy 
requires  an  extension  of  rules  already  recognised  so  as  to  meet 
the  present  case  has  been  very  clearly  presented  by  Yaughan 

(1)  4  H.  L.  C.  IGl,  105-6.  (3)  5  Ch.  Rob.  129. 

(2)  4  II.  L.  C.  106,  123.  (4)  (1804)  5  C.  Rob.  233. 
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H.  L.  (E.)   Williams  L.J.  in  his  judgment.    I  am  unable,  however,  to 
1902      arrive  at  the  same  conclusion.    His  view  appears  to  me  to  be 
Janson     based  on  the  doctrine  which  identifies  every  subject  of  a  State 


^'        with  its  own  Government. 


Driepontein 

CoNsoLi-  This  doctrine  was  no  doubt  laid  down  in  Conway  v.  Gray  (1), 
DATED, Mines,  .    ^  u  \  /y 

Limited,  and  SO  long  as  that  case  stood  there  was  authority  for  the  pro- 
Lord  Lindiey.  positiou  that  an  ordinary  policy  of  insurance  does  not  cover  a 
loss  occasioned  by  the  seizure  of  the  assured  property  by  the 
Government  of  the  country  of  the  assured.  But  even  before 
1861  this  doctrine  can  hardly  be  said  to  have  been  regarded  as 
settled  law ;  it  has  never  been  accepted  in  America.  The  sub- 
ject was  carefully  examined  in  the  2nd  edition  of  Arnould  on 
Insurance,  vol.  ii.  pp.  803  et  seq.,  and  in  3  Kent's  Commentaries, 
vol.  iii.  pp.  292  et  seq.  In  1861  Aubert  v.  Gray  (2)  finally 
repudiated  any  such  general  doctrine  in  this  country.  It  was, 
however,  unnecessary  in  that  case  to  decide  whether  such  a 
seizure  would  be  covered  by  a  policy  if  the  seizure  occurred 
during  or  in  contemplation  of  war  with  this  country.  The 
Court  left  this  point  open ;  but  Conway  v.  Gray  (1)  does  not 
cover  it,  for  the  embargo  there  in  question  was  not  an  act  of 
hostiHty. 

A  seizure  after  war  has  broken  out  is  very  different  from  a 
seizure  before  war  has  been  declared  or  has  actually  commenced. 
It  appears  to  be  settled  that  a  British  subject  cannot  even 
before  war  insure  a  person  against  any  loss  sustained  by  him 
after  the  war  began  and  whilst  he  is  an  enemy  of  this  country  : 
see  Furtado  v.  Bodgers  (3)  and  Brandon  v.  Curling,  (4)  Those 
were  cases  of  capture  after  war,  by  the  British  forces  in  the 
first  case,  and  by  our  allies  in  the  second  case;  and  these 
authorities  go  far  to  shew  that  if  the  seizure  here  had  been 
after  war  had  broken  out  the  policy  would  not  have  covered 
such  a  loss. 

But,  apart  from  Conway  v.  Gray  (1)  and  others  based  upon 
the  doctrine  there  laid  down  and  now  exploded,  there  is  no 
authority  for  saying  that  an  insurance  effected  before  war  does 

(1)  10  East,  536  ;  12  K.  E.  362,  n. ;        (2)  3  B.  &  S.  163. 
15  K.  K.  615,  n.  (3)  3  B.  &  P.  191 ;  6  R.  R.  752. 

(4)  4  East,  410;  7  R.  R.  592. 
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Mot  cover  a  seizure  of  the  insured  property  by  the  Government   H.  L.  (E.) 
of  the  assured  in  time  of  peace,  even  if  war  with  this  country  1902 
is  imminent  and  shortly  afterwards  breaks  out  between  that  janson 
Government  and  our  own.  ^  Dhiefonteik 

In  Arnould  on  Insurance,  vol.  i.  p.  135,  6th  ed.,  it  is  stated  Consoli- 

^  ,  DATED  Mines, 

generally,  ''Where  the  party  intended  to  be  insured  by  the  Limited. 
policy  does  not  become  an  alien  enemy  until  after  the  loss  and  Lord  Lindiey. 
cause  of  action  have  arisen,  his  right  to  sue  on  the  policy  is 
<3nly  suspended  during  the  continuance  of  hostilities  and  revives 
on  the  restoration  of  peace."    For  this  is  cited  Flindt  v. 
Waters  (1),  which  warrants  the  author's  statement. 

That  case  is  also  useful  as  shewing  that,  where  the  insurance 
is  legal  in  its  inception  and  the  loss  occurs  before  war,  an 
action  on  the  policy  may  be  successfully  brought  even  during 
war  if  the  underwriter  does  not  put  on  the  record  a  special 
dilatory  plea.  The  case  is  an  authority  for  the  course  taken 
in  this  case  of  obtaining  a  decision  of  the  controversy  between 
the  parties  on  its  merits  without  waiting  for  the  termination 
of  the  war.  The  general  rule  laid  down  in  Arnould  is  a  sound 
intelligible  working  rule,  and  covers  the  present  case. 

I  agree  with  Vaughan  "Williams  L.J.  in  thinking  that  Auhert 
V.  Gray  (2)  does  not  quite  cover  this  case ;  but  I  cannot  agree 
with  him  in  thinking  that  public  policy  requires  that  this 
•action  should  be  decided  in  favour  of  the  underwriters. 

War  produces  a  state  of  things  giving  rise  to  well-known 
special  rules.  It  prohibits  all  trading  with  the  enemy  except 
with  the  Koyal  licence,  and  dissolves  all  contracts  which 
involve  such  trading  :  see  Esposito  v.  Boioden.  (3)  But 
threatened  war  or  anticipated  war  or  imminent  war  is  peace, 
which  may  not  after  all  result  in  war ;  and  to  apply  the  rules 
of  war  to  insurances  against  loss  before  war  breaks  out  would 
paralyze  commerce,  and  often  without  any  real  necessity.  Is 
it  for  the  interest  of  this  country  to  dislocate  trade  because 
international  relations  are  strained  and  war  appears  probable 
to  the  public,  who  do  not  know  and  cannot  know  the  real  views 
and  resolutions  of  the  Governments  concerned  ?    It  must  be 


(1)  15  East,  260;  13  K.  11.  457. 

(3)  7  E.  &  1^.  781  et  scq. 

A.  C.  1902. 
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H.  L.  (E.)   remembered  that  contracts  of  insurance  are  not  by  any  means 

1902       the  only  contracts  which  have  to  be  considered  in  this  connec- 

Janson     tion  :  what  affects  them  affects  contracts  of  sale  and  contracts- 

Dkiefontein      carriage  both  by  land  and  sea,  and  in  fact  affects  the  whole 

CoNsoLi-    external  commerce  of  the  country.    Eomer  L.J.  saw  this,  as  is 
DATED  Mines, 
Limited,    apparent  from  his  judgment. 

Lord  Lindley.      My  Lords,  where  a  policy  of  insurance  is  not  void  ab  initio,, 

and  a  loss  from  one  of  the  perils  insured  against  happens- 

before  war  is  declared  or  breaks  out,  what  defence  can  be 

offered  to  an  action  upon  it  ?    I  know  of  none  except  where 

the  loss  is  occasioned  by  British  capture  followed  by  war.  Of 

course,  if  war  breaks  out  before  the  action  is  brought  or  before 

it  is  over,  the  war  suspends  its  prosecution,  for  an  alien  enemy 

cannot  sue  in  this  country :  Le  Bret  v.  Papillon.  (1)  Your 

Lordships  are  asked  to  invent  a  new  defence  unheard  of  before, 

and  to  say  that  every  policy  on  a  foreigner's  property  abroad  i& 

subject  to  the  implied  condition  that  it  shall  not  be  seized  by 

his  own  Government  in  order  to  be  used  against  this  country 

if  war  breaks  out.    Such  a  doctrine,  I  venture  to  think,  would 

paralyze  legitimate  trade  and  be  entirely  against  the  interests 

of  this  country. 

In  my  opinion  the  order  and  judgment  appealed  from  should 

be  af&rmed  and  the  appeal  be  dismissed  with  costs. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  with  costs. 

Lords'  Journals,  August  5,  1902. 

Solicitors:  Waltons,  Johnson,  Buhh  d  Whatto7i ;  Wm,  A.. 
Crump  d  Son. 

(1)  (1804)  4  East,  502;  7  E.  K.  618. 
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STEAMSHIP    "  BALMOEAL  "  COM- 
PANY, LIMITED  

AND 

MAKTEN  .  

Insurance  (^Marine) — Policy — Ship  valued  for  Policy  at  less  than  Peal  Value — 
General  Average  Loss — Salvage — Liability  of  Underwriter, 

In  an  insurance  on  ship,  cargo  and  freight  the  ship  was  insured  for  the 
sum  at  which  she  was  valued  in  the  policy.  During  the  currency  of  the 
policy  a  general  average  loss  occurred  and  a  sum  awarded  in  a  salvage 
action  had  to  be  paid.  In  the  salvage  action  the  value  of  the  ship  was 
proved  to  be  above  the  policy  value.  In  the  average  statement  the 
proved  value  was  taken  as  the  contributory  value  of  the  ship,  and  the 
rights  of  all  parties  were  adjusted  on  that  footing.  In  an  action  on 
the  policy : — 

Held,  that  the  underwriters  were  liable  only  for  that  proportion  of  the 
salvage  and  general  average  losses  which  the  policy  value  bore  to  the 
proved  value. 

The  decision  of  the  Court  of  Appeal,  [1901]  2  K.  B.  896,  affirmed. 

The  facts  arising  on  this  appeal  are  stated  concisely  in  the 
judgment  of  Lord  Macnaghten  and  in  detail  in  the  judgment 
of  Lord  Brampton.  Bigham  J.,  who  tried  the  case  without 
a  jury,  gave  judgment  for  the  defendant  in  accordance  with  the 
principle  stated  in  the  head-note  (1),  and  this  decision  was 
affirmed  by  the  Court  of  Appeal  (A.  L.  Smith  M.K.,  Yaughan 
Wilhams  and  Stirling  L.J  J.)  (2) 

The  pith  of  the  argument  on  both  sides  is  put  in  Lord 
Macnaghten's  judgment,  and  the'  arguments  are  discussed 
amply  in  the  other  judgments. 

June  19,  20.  J.  A,  Hamilton,  li.C.j  and  IjCcIx,  for  the 
appellants,  and 

PicJcfordy  li.G.y  and  Scruttoii,  K.C.,  for  the  respondent,  went 
through  the  following  cases  :  Aitchison  v.  LoJirc  (3),  per  Lord 

(1)  [1900]  2  Q.  B.  748.  (3)  (1879)  4  App.  Cas.  7r>5,  at  pp. 

(2)  [1901]  2  K.  B.  896.  760-1,  764-6. 

3         2  M  2 
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H.  L.(E.)   Blackburn  (1);  Dickenson  v.  Jar  dine  (2);  North  of  England 
1902      Insurance  Association  v.  Armstrong  (3),  per  Cockburn  C.J. ; 
Steamship  Irving  V.  Manning  (4),  per  Patteson  J. ;  Dixon  v.  Whitworth  (5) ; 
^ompant"  -j^^^^^  ^'  -Rwc^^r  (6) ;  Pitman  v.  Universal  Marine  Insurance 
Co.  (7);  Atwood  v.  Sellar  (8),  per  Thesiger  L.J. ;  Svendson  v. 
"PTaZZdce  (9);  International  Navigation  Co.  v.  Atlantic  Mutual 
Insurance  Co.  (10) ;  Muirhead  v.  Forth  and  North  Sea  Steam- 
boat Mutual  Insurance  Association  (11) ;  T/^e  Knight  of  St. 
Michael  (12) ;  Phillips  on  Insurance,  s.  1410 ;    The  Mary 
Thomas.  (13) 

Hamilton,  K.C.,  in  reply,  cited  Kennedy  on  Salvage,  p.  119. 

The  House  took  time  for  consideration. 

Aug.  5.  LoED  Macnaghten  (read  by  Lord  Davey).  My 
Lords,  the  question  in  this  case  is  of  little  consequence  as 
regards  the  money  value  of  the  claim.  It  is  important  in  its 
bearing  on  a  rule  of  practice  which  has  prevailed  with  under- 
writers and  average  staters  in  this  country  for  a  long  period. 

Ship,  cargo,  and  freight  have  had  to  contribute  to  general 
average  and  salvage  charges.  For  the  purpose  of  contribution 
the  values  of  the  ship,  cargo,  and  freight  at  risk  were  ascer- 
tained. There  is  no  question  as  to  the  value  of  the  cargo  or 
the  freight.  The  value  of  the  ship  was  taken  to  be  40,000Z., 
being  the  amount  at  which  it  was  valued  in  the  salvage  pro- 
ceedings. Contribution  from  the  ship  in  respect  of  general 
average  and  salvage  charges  works  out  at  530^.  8s.  8d.  This 
amount  is  claimed  from  the  underwriters.  The  underwriters 
say:  "That  may  be  the  proper  amount  of  contribution  as 
between  ship,  cargo,  and  freight,  but  as  between  us  and  you 
the  policy  on  the  ship  was  a  valued  policy.    It  was  stipulated 

(1)  For  comments  on  Lord  Black-        (6)  (1761)  2  Burr.  1167, 1171. 
burn's  view,  see  2  Arn.  Mar.  Ins.        (7)  (1882)  9  Q.  B.  D.  192. 
pp.  792-4,  6th  ed.  '  (8)  (1880)  5  Q.  B.  D.  286,  299. 

(2)  (1868)  L.  E.  3  C.  P.  639.  (9)  (1882)  4  Asp.  M.  L.  0.  (N.S.) 

(3)  (1870)  L.  E.  5  Q.  B.  244,  at  550. 
p.  248.  (10)  (1900)  100  Fed.  Eep.  304. 

(4)  (1847)  1  H.  &  C.  287,  at  pp.  (11)  [1894]  A.  0.  72. 
305,  307.  (12)  [1898]  P.  30. 

(5)  (1879)  4  G.  P.  D.  371.  (13)  [1894]  P.  108. 
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that  *for  so  much  as  concerns  the  assured  by  agreement 
between  the  assured  and  assurers '  the  ship,  with  its  machinery 
and  everything  connected  therewith,  was  vahaed  at  33,000Z. 
As  the  value  in  the  policy  is  so  much  less  than  the  contri- 
butory value,  we  are  only  bound  to  pay  a  proportionate  amount, 
or  thirty  three-fortieths  of  the  ship's  contribution."  To  this 
the  shipowners  answer :  "  You  are  opening  the  policy.  The 
ship  was  fairly  valued  at  33,000/.  That  value  as  between  you 
and  us  must  hold  good  for  all  purposes.  You  have  nothing 
to  do  with  the  value  put  upon  the  ship  at  a  different  time  and 
for  a  different  purpose.  It  is  impossible  to  determine  with 
any  degree  of  accuracy  the  value  of  a  thing  which  is  not  an 
article  of  commerce.  The  agreed  value  in  the  policy  is,  or 
was  at  the  time  of  the  agreement,  just  as  truly  the  '  real 
value '  as  the  value  arrived  at  somehow  or  other  in  the  salvage 
proceedings.  The  ship  was  fully  insured,  and  you  must  make 
good  the  loss  just  as  you  would  have  had  to  reimburse  the  cost 
of  repairs  made  necessary  by  sea  damage." 

Many  authorities  were  cited,  and  all  available  text-books 
were  referred  to.  But,  speaking  for  myself,  I  must  say  that 
I  think  little  help  is  to  be  obtained  from  text-books  or  reported 
cases.  No  case  was  cited  which  has  more  than  a  very  remote 
and  indirect  bearing  upon  the  question.  Mr.  Phillips,  who 
upholds  the  English  practice  as  against  the  New  York  practice, 
for  which  the  appellants  contend,  puts  the  case  very  fairly 
when  he  says  (s.  1410) :  "  There  is  nothing  in  the  policy  that 
favours  one  of  these  modes  of  construction  in  preference  to 
the  other,  each  being  consistent  with  the  language  of  the 
instrument."  His  conclusion  is  that  the  question  must 
depend  upon  the  application  of  "  the  general  principles  of 
insurance." 

But,  my  Lords,  I  do  not  think  one  gets  rid  of  the  difficulty 
by  referring  it  to  the  general  principles  of  insurance.  It  seems 
to  me  that  there  is  as  much  to  be  said  on  the  one  side  as  on 
the  other.  And  although  I  think,  if  the  matter  were  res 
integra,  I  should  prefer  the  English  rule,  my  preference  would 
be  based  on  this  consideration — that  the  law  of  marine  insur- 
ance in  this  country,  although  anomalous  in  many  respects,  is 
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eminently  practical.  Just  as  the  agreed  value  of  the  ship  is 
disregarded  when  the  question  is  whether  a  prudent  Uninsured 
owner  would  repair  or  abandon,  so  where  there  has  been  a 
value  put  upon  the  ship  by  a  competent  authority,  or  adopted 
by  a  competent  authority,  or  treated  as  binding  in  a  business 
transaction,  it  seems  to  me  that  that  value,  whether  it  has  or 
has  not  the  better  right  to  the  title  of  "  the  real  value,"  cannot 
be  left  out  of  consideration.  And  I  think  it  is  a  salutary  rule 
and  not  unreasonable  that  the  underwriters'  liability  under 
the  policy  should  be  adjusted  with  regard  to  it. 

However  that  may  be,  I  do  not  think  that  Mr.  Hamilton,  in 
his  able  argument,  succeeded  in  proving  that  the  EngHsh  rule 
is  contrary  to  principle.  That  being  so,  there  is,  in  my  opinion, 
an  end  of  the  case,  and  discussion  on  the  comparative  merits 
of  the  English  rule  and  the  New  York  rule  becomes  academical. 

The  rule  that  prevails  with  English  average  staters  is  a  rule 
that  has  been  long  established.  It  is  well  known  and  it  must 
have  helped  to  form  the  basis  of  a  vast  number  of  contracts 
which  are  still  running,  some  of  which  may  run  for  twelve 
months  to  come.  In  that  state  of  things  it  seems  to  me  that 
if  the  English  rule  is  to  be  altered,  it  must  be  altered  by 
Parliament  and  not  by  a  decision  of  this  House.  It  would  be 
open  to  Parliament,  if  it  should  see  fit  to  enact  a  new  rule,  to  fix 
a  date  for  its  coming  into  operation,  and  so  avoid  any  semblance 
of  injustice  to  those  who  have  contracted  on  the  footing  of  the 
old  rule. 

Stirling  L.J.,  in  his  judgment  in  the  Court  of  Appeal, 
expresses  an  opinion  that,  theoretically,  the  sum  recoverable 
would  be  that  which  would  be  payable  if  the  agreed  value  in 
the  policy  had  been  employed  in  the  average  adjustment.  I 
venture  to  think  so  too.  The  mode  of  calculation  adopted  by 
the  average  staters  seems  rather  too  favourable  to  the  under- 
writers. Suppose  the  value  of  the  ship  in  the  policy,  and  also 
for  the  purpose  of  contribution,  to  be  16,000Z.,  the  value  of  the 
cargo  and  freight  to  be  12,000Z.,  and  the  total  amount  required 
to  be  840Z.,  the  ship  would  then  pay  four-sevenths,  or  480Z. 
Then  suppose  the  ship,  for  the  purpose  of  contribution,  was 
valued  at  18,000?.,  the  value  of  cargo  and  freight  remaining 
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the  same,  the  ship  would  pay  three-fifths,  or  504Z.,  that  is 
more  than  if  the  value  for  the  purpose  of  contribution  had  been 
the  same  as  the  value  in  the  policy.  But  if  you  reduce  the 
ship's  contribution  in  the  proportion  of  18  to  16,  the  under- 
writers have  only  to  pay  eight-ninths  of  504^.,  or  that  is 
'S2L  less  than  would  have  been  payable  if  the  contributory  value 
had  been  the  same  as  the  value  in  the  policy.  But  there,  again, 
the  rule  is  well  understood,  and,  though  I  do  not  think  it  is 
quite  accurate,  I  do  not  think  it  ought  to  be  disturbed. 

Though  the  rule  only  speaks  of  general  average,  it  has  always 
been  treated  as  applying  to  salvage  expenses  also.  I  do  not 
think  that  any  distinction  ought  now  to  be  made  between  these 
two  heads  of  expenditure. 

The  first  part  of  the  rule,  which  says  that  the  insurers  are 
not  to  pay  more  than  the  ship's  contribution,  although  the 
contributory  value  be  less  than  the  value  in  the  policy,  seems 
to  me  to  be  unobjectionable,  as  the  contract  of  insurance  is  a 
contract  of  indemnity. 

In  the  result,  therefore,  I  move  your  Lordships  that  the 
appeal  be  dismissed  with  costs. 
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LoED  Shand  (read  by  Lord  Lindley).  My  Lords,  I  am  also 
of  opinion  that  the  appeal  should  be  dismissed,  and  the  judg- 
ments of  Bigham  J.  and  the  Court  of  Appeal  affirmed  with 
costs.  I  confess  I  think  the  case  a  very  clear  one,  and  the 
ground  of  my  judgment  may  be  stated  very  shortly. 

The  policy  of  insurance  provides  that  the  ship,  for  so  much 
as  concerns  the  assured,  by  agreement  between  the  assured  and 
assurers  in  this  policy,  is  and  shall  be  valued  at,  say,  33,000Z. 
In  all  questions  of  indemnity,  therefore,  the  parties  to  the 
policy,  insurers  and  insured,  have  agreed  that  though  the  sliip 
may  in  truth  be  much  more  valuable,  her  value  is  to  be  taken 
at  33,000Z.  only.  There  is  no  exception.  The  agreement  is  to 
apply  in  all  cases  of  indemnity  which  may  arise.  So  if  the 
question  were  one  of  principle  merely,  and  the  rule  of  custom 
and  practice,  which  has  been  so  much|rof erred  to,  had  never 
-existed,  the  House  must  give  effect  to  this  stipulation  or  agree- 
ment between  the  owner  of  the  ship  and  tlio  underwriter  or 
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insurer,  who  asks  that  the  terms  of  his  special  contract  shall 
receive  effect. 

An  owner  may  insure  so  as  to  cover  his  whole  risk,  or  he 
may  insure  only  to  cover  part  of  his  risk,  and  prefer  to  be  his 
own  insurer  in  part,  or,  to  put  it  in  other  words,  to  leave  his 
ship  in  part  uninsured.  This  he  does  if  he  insures  his  ship 
below  her  true  value.  Thus,  having  a  ship  worth  40,000^.,  he 
may  insure  her  for  '20,000Z.  only,  with  a  clause  such  as  that 
above  quoted,  declaring  that  he  has  agreed  that  between  him 
and  the  underwriter  the  ship  shall  be  taken  to  be  of  that  value 
only.  What  is  the  effect  of  this  ?  Not  only  that  the  owneif 
becomes  his  own  insurer  for  one-half  of  the  value  of  the  ship, 
but  he  gets  a  present  benefit.  He  pays  only  one-half  of  the 
premium  which  he  must  have  paid  had  he  insured  his  ship  at 
her  true  value,  and,  on  the  other  hand,  the  underwriter  under- 
takes only  the  risk^corresponding  to  the  reduced  premium  on 
one-half  of  the  real  value  of  the  ship. 

In  questions  of  salvage  and  general  average,  which  at  once 
give  rise  to  claims  of  indemnity  under  an  insurance  policy,  the 
value  of  the  ship  is  necessarily  a  material  element,  for  the  value 
of  the  ship  will,  with  the  circumstances  in  which  the  salvage 
services  have  been  given,  enter  deeply  into  the  question  of  the 
remuneration  to  be  given.  Of  course,  that  value  in  a  question 
with  salvors  must  be  the  real  value  at  the  time  when  the 
salvage  services  are  rendered.  Accordingly,  in  this  case  the 
ship  was  taken  at  her  full  value,  and  the  owner  had  to  pay  a 
larger  sum  than  if  the  value  had  been  33,000Z.  only.  It  seems 
to  me  that  when  he  claims  full  relief  by  way  of  indemnity,  the 
underwriter  in  his  defence  is  simply  asking  that  effect  shall  be 
given  to  his  stipulation  in  the  policy,  that  in  all  questions  of 
indemnity  the  ship  shall  be  valued  at  33,000^.  only.  It  follows 
that  he  is  liable  to  pay  only  the  proportion  which  the  value  in 
the  policy  bears  to  the  actual  value  on  which  the  statement  has 
been  made  up. 

I  therefore  agree  with  Bigham  J.  in  holding  that  the  rule 
or  custom  founded  on  is  in  accordance  with  sound  principle ; 
but  even  if  that  were  open  to  question,  the  rule  has  been  so 
long  recognised  and  acted  on  that  I  am  further  of  opinion  with 
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your  Lordships  that  effect  should  now  be  given  to  it,  and  it 
should  continue  to  receive  effect  unless  altered  by  legislation. 

LoED  Beampton  (read  by  Lord  Lindley).  My  Lords,  the 
steamship  Balmoral,  by  a  marine  policy  dated  December  20, 
1898,  and  underwritten  by  the  respondent,  was  insured  for 
twelve  calendar  months  against  all  ordinary  perils  of  the  seas. 
By  the  policy  it  was  agreed  that,  for  so  much  as  concerned  the 
assurers  and  the  assured,  she  should  be  valued  at  33,000^. 

In  June,  1899,  while  on  a  voyage  from  Philadelphia  to 
London,  when  near  the  Isle  of  Wight,  the  Balmoral  met  with 
so  strong  a  gale  and  so  heavy  and  irregular  a  sea  that  her  tail 
shaft  was  fractured,  and  it  became  necessary  to  accept  the 
voluntary  assistance  of  the  steam  trawler  Amroth  Castle  to  tow 
her  as  they  did,  during  two  days,  when  two  tugs,  which  had 
been  engaged  and  hired  for  that  purpose,  took  her  in  charge  in 
the  Downs  and  towed  her  to  the  Mill  wall  Dock,  London. 

The  cost  of  these  two  tugs  was  lOOZ.  and  formed  the  item  in 
dispute  of  general  average,  and  the  owners  of  the  Amroth  Castle 
were  awarded  by  the  Admiralty  Court  as  salvage  the  sum  of  500/. 

In  the  course  and  for  the  purposes  of  the  salvage  action  it 
was  proved  that  the  contributory  value  of  the  Balmoral  was 
40,000Z.,  so  that,  having  regard  to  her  agreed  policy  value,  she 
was  under-insured  to  the  amount  of  7000Z.  In  adjusting  these 
two  items  as  between  the  owners  of  the  ship,  cargo,  and  freight, 
the  adjuster,  taking  the  contributory  value  of  the  ship  to  be 
40,000/.,  assessed  the  amount  to  be  contributed  by  the  owners 
for  general  average  at  58/.  Gs.  Sd.,  and  for  salvage  at  472/.  2s., 
making  a  total  of  530/.  8s.  Sd.  payable  by  the  Balmoral. 

The  question  has  now  arisen  between  the  shipowners  and 
the  underwriters,  the  shipowners  claiming  that  the  whole  of 
those  amounts  is  payable  by  the  underwriters,  as  insurers  of 
a  fully  insured  ship,  the  underwriters  contending  that  their 
liability  is  limited  to  such  proportion  of  those  sums  as  the 
agreed  value  of  the  ship  bears  to  the  contributory  vahio  proved 
in  the  Admiralty  Court.  This  would  reduce  their  liability  to 
thirty  three-fortieths  of  the  plaintiffs'  claim,  which  they  have 
always  been  prepared,  and  are  willing,  to  pay. 
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H.  L.  (B.)      Before  Bigham  J.  it  was  proved  by  a  very  experienced 
1902      average  adjuster,  Mr.  Danson,  that  for  many  years  a  custom 
Steamship  had  existed  vi^hich  certainly  in  and  since  1874  had  been  adopted 
^^S^Y       ^  Lloyd's,  that  when  a  ship  is  insured  for  less  than 

Marten  contributory  value,  the  underwriter  pays  on  the  insured 

value.  It  was  proved  also  that  such  custom  applied  to  salvage 
as  well  as  general  average,  and  that  salvage  had  until  recently 
been  always  adjusted  as  part  of  a  general  average.  The  owners 
of  the  ship  contended  that  the  rule  was  inconsistent  with  the 
terms  of  the  policy,  for  that  the  Balmoral  was  a  fully  insured 
ship,  being  valued  as  a  whole  at  33,000/.,  and  being  so  insured 
they  were  entitled  to  a  full  indemnity  against  the  claims. 
Bigham  J.  overruled  that  contention,  and  refused  to  disregard 
the  rule,  on  the  basis  of  which,  as  he  stated,  policies  for  many 
millions  had  been  made ;  and  acting  upon  it  he  gave  judgment 
for  the  underwriters.    In  that  judgment  I  entirely  agree. 

I  can  well  understand  that  in  one  sense,  but  in  one  sense 
only,  the  Balmoral  may  be  said  to  have  been  fully  insured  as  a 
ship — that  is  to  say,  every  part  of  her  structure  forming  a 
complete  ship  was  in  fact  covered  by  the  policy,  but  not  to  her 
full  value,  for  it  was  expressly  agreed  in  the  policy  that  for  all 
purposes  of  it  her  value  should  be  limited  to  33,000Z.,  being 
only  thirty  three-fortieths  of  her  contributory  or  real  value,  in 
respect  of  which  the  salvage  was  awarded.  In  adjusting  the 
liability  of  the  underwriters,  therefore,  the  amount  of  salvage 
payable  by  them  was  properly  arrived  at  having  regard  to  the 
proportion  which  the  agreed  value  of  the  ship  bore  to  the  contri- 
butory value  as  proved  in  the  Salvage  Court.  This  was  in  exact 
accordance  with  the  custom  and  rule  proved  by  Mr.  Danson. 

Based,  as  the  amount  of  a  salvage  award  invariqjbly  is,  upon 
the  true  contributory  value  of  the  ship  and  the  property  saved, 
I  cannot  conceive  anything  more  unreasonable  or  unjust  than 
that  an  owner  should  seek  to  recover  from  an  underwriter 
salvage  based  upon  a  value  far  in  excess  of  its  insured  value, 
and  so  get  the  benefit  of  an  insurance  (without  paying  the 
premium)  largely  in  excess  of  the  smaller  value  which  as 
between  themselves  they  have  agreed  for  all  purposes  of  the 
policy  to  treat  and  be  bound  by  as  if  it  were  the  real  value. 
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Another  consideration  presents  itself  to  me.  It  cannot  be 
•denied  that,  the  ship  being  for  all  purposes  of  the  insurance 
insured  for  33,000?.  only,  the  property  of  the  owners  saved  by 
the  salvors  was  worth  7000Z.  more  than  the  insured  amount. 
What  sound  or  just  reason  can  possibly  be  urged  in  support 
of  the  claim  of  the  owners  to  be  so  indemnified  by  the  under- 
writers, who  have  received  from  the  owners  no  consideration 
for  such  indemnity  ?    I  can  see  none. 

Let  me  suppose  that  the  owners,  having  insured  with  the 
defendants  in  33,000?.  on  the  ship  valued  at  that  sum,  had 
effected  another  insurance  with  other  underwriters,  valuing  the 
ship  at  7000Z.  to  make  up  its  full  value.  Would  anybody 
question  that  the  salvage  payable  on  the  full  value  of  the 
ship  would  be  rightly  claimed  and  payable  by  contributions 
from  both  sets  of  underwriters  in  the  proportions  which  the 
sum  insured  by  each  bore  to  the  whole  value  of  the  property 
salved,  namely,  40,000?.  ?  If  the  assured,  whether  with  a  view  to 
save  the  premiums  or  for  any  other  reason,  preferred  to  leave 
the  7000?.  uninsured,  they  became  their  own  insurers  to  that 
amount,  and  I  see  no  reason  in  law  or  good  sense  why  they 
should  not  bear  the  burden  they  now  seek,  as  I  think  improperly, 
to  fix  upon  the  underwriters. 

I  have  considered  carefully  the  very  able  arguments  of  the 
learned  counsel  for  the  appellants  and  the  cases  cited  in  support 
of  them,  but  they  have  not  substantially  affected  the  views  I 
have  expressed  and  entertain.  The  rule  and  custom  of  Lloyd's, 
upon  which  Bigham  J.  acted,  is,  in  my  opinion,  sound,  sensible, 
and  legal,  and  I  am,  therefore,  content  to  rest  my  judgment 
upon  it,  and  agree  that  this  appeal  should  be  dismissed  with 
costs. 
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LoED  KoBERTSON.  My  Lords,  I  concur.  I  think  that,  on 
the  terms  of  the  policy,  the  respondent  is  right. 

Lord  Lindley.  My  Lords,  this  case  turns  on  the  efi'ect 
of  expressing,  in  an  ordinary  marine  policy,  an  agreed  vahie 
at  which  the  ship  insured  by  it  is  to  be  taken  as  between  the 
assured  and  the  underwriter.    The  effect  has  to  be  considered 
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with  reference  to  two  losses  sustained  by  the  assured,  namely, 
(1.)  his  share  of  a  general  average  loss;  and  (2.)  his  share  of 
a  loss  sustained  by  reason  of  salvage  services  for  which  pay- 
ment had  to  be  made.  The  assured's  share  of  these  two  losses 
is 

The  ship  was  valued  in  the  policy  at  33,000Z.  In  ascer- 
taining the  amount  payable  by  the  assured  for  general  average 
and  for  salvage  the  ship  was  valued  at  40,000^.  The  under- 
writers thereupon  contend  that  they  are  liable  to  pay  thirty 
three-fortieths  of  the  above-mentioned  530Z.  The  assured,  on 
the  other  hand,  say  that  they  are  entitled  to  be  paid  the  whole 
of  this  sum  as  it  does  not  exceed  the  limit  of  33,000Z.  The 
underwriters  contend  that  their  view  is  correct  in  principle 
and  is  in  conformity  with  a  long-established  custom  or  practice 
at  Lloyd's  invariably  followed  in  this  country.  The  assured 
do  not  deny  that  the  last  statement  is  true,  but  they  contend 
that  the  custom  or  practice  is  contrary  to  principle,  and  ought 
not  to  be  judicially  recognised.  Bigham  J.,  who  tried  the 
case,  and  the  Court  of  Appeal  have  both  decided  in  favour  of 
the  underwriters,  and  your  Lordships  are  asked  to  reverse  their 
decision. 

Let  us  consider  the  principles  applicable  to  the  case  indepen- 
dently of  any  custom  or  practice  at  Lloyd's  or  amongst 
underwriters. 

The  sum  of  33,000Z.  mentioned  in  the  policy  is  a  sum  agreed 
upon  between  the  assured  and  the  underwriter.  No  one  else 
is  in  any  way  bound  to  value  the  ship  at  that  sum.  If,  as 
here,  a  general  average  loss  has  been  sustained  and  has  to  be 
borne  by  ship,  freight,  and  cargo,  according  to  their  respective 
values,  it  is  plain  that  the  value  of  the  ship  must  be  ascer- 
tained in  order  to  apportion  the  loss  between  them,  and  that 
the  conventional  value  of  33,000^.  must  be  disregarded  unless 
the  parties  concerned,  choose  to  adopt  it.  So  as  regards  salvage: 
the  salvors  are  in  no  way  affected  by  the  fact  that  the  ship  has 
been  valued  at  a  particular  sum  in  her  policy  of  assurance. 
The  value  of  the  ship  saved  must  be  ascertained,  because  the 
amount  awarded  for  salvage  depends  inter  aha,  and  to  a  great 
extent,  on  the  benefit  which  accrues  to  the  owner  of  the  ship^ 
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and  this  benefit  can  only  be  measured  in  money  by  the  value 
of  his  property  saved. 

But,  whatever  the  value  of  the  ship,  v^hen  the  amount  pay- 
able by  the  underwriter  to  the  assured  has  to  be  ascertained, 
her  value  must  be  treated  as  33,000^. ;  and  if  the  owner  makes 
any  claim  on  him  based  on  the  ship  being  worth  more,  the 
underwriter  is  entitled  to  say  the  claim  is  not  in  accordance 
with  the  bargain  between  them.  I  confess,  my  Lords,  I  see  no 
answer  to  this  argument.  It  seems  to  me  to  follow  from  the 
decision  of  your  Lordships  in  Irving  v.  Manning  (1),  where  the 
true  effect  of  a  valuation  clause  in  a  policy  was  carefully  con- 
sidered and  finally  settled.  For  the  sake  of  avoiding  all  disputes 
in  settling  what  the  underwriter  has  to  pay,  the  value  of  the 
ship  is  to  be  taken  at  an  agreed  sum. 

In  order  to  prevent  abuses  by  over-insuring  this  principle 
may  require  qualification  ;  but  where,  as  here,  the  ship  is  under- 
insured,  no  qualification  is  necessary. 

The  notion  prevalent  at  one  time,  and  supported  by  the  high 
authority  of  Mr.  Benecke,  that  although  the  valuation  in  a 
policy  is  conclusive  in  the  case  of  a  total  loss,  yet  that  in  the 
case  of  a  partial  loss  the  valuation  may  be  opened,  has  long 
been  exploded  :  see  3  Kent's  Com.  274 ;  1  Pars.  Marine  Ins. 
272  ;  1  Arn.  Ins.  299  and  2  ib.  939,  ed.  6.  There  are  numerous 
decisions  shewing  this  to  be  the  case  in  valued  policies  on  goods 
and  freight  (the  most  recent  being  The  Main  (2) ),  and  I  am 
unable  to  discover  any  reason  for  applying  to  ships  a  doctrine 
repudiated  as  unsound  when  applied  to  goods  or  freight.  At 
the  same  time,  I  have  not  discovered  any  direct  decision  on  this 
point.  The  principle  that  a  valuation  in  a  policy  on  ships  is  to 
be  regarded  in  cases  of  partial  loss  was  assumed  to  be  correct 
in  Pitman  v.  Universal  Marine  Insurance  Go.  (3),  and  was  not 
questioned  on  appeal.  The  owners,  however,  contend  that  the 
underwriters  have  no  concern  with  the  mode  in  which  the 
amounts  payable  for  losses  insured  against  are  arrived  at.  The 
owners  say  they  are  fully  insured  up  to  a  certain  limit,  and  that 
if  that  limit  is  not  exceeded  all  losses  insured  against  must  be 

(1)  1  H.  L.  C.  287.  (12)  [1894]  P.  320. 

(3)  9  Q.  B.  D.  192,  at  pp.  201,  203. 
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H.  L.  (E.)  ,  fully  paid.  This,  my  Lords,  appears  to  me  to  ignore  the  differ- 
1902  ence  between  valued  policies,  as  understood  in  this  country, 
and  open  policies,  and  to  be  erroneous  according  to  English 
law.  The  introduction  of  the  word  "  fully "  occasions  the 
fallacy  in  the  plaintiff's  reasoning.  It  is  not  true  to  say  that- 
the  plaintiffs  are  fully  insured.  If  the  word  "fully"  is  intro- 
duced, it  must  be  qualified  so  as  to  shew  its  true  meaning,  i.e.,, 
fully  for  a  ship  of  the  value  mentioned  in  the  policy.  If  in  thi» 
case  the  ship  had  been  totally  lost  the  owners  would  have  found 
themselves  uninsured  to  the  extent  of  the  ship's  ascertained 
value  over  33,000Z.  To  say  that  the  whole  value,  as  fixed  in 
the  policy,  is  insured,  and  then  to  treat  the  assured  as  fully 
insured,  appears  to  me  misleading.  The  contract  is  not  fully 
to  insure  the  shipowner  up  to  a  certain  limit,  but  to  insure  him 
on  the  footing  that  his  ship  is  to  be  taken  to  be  of  the  value  of 
33,000Z.  for  the  purpose  of  ascertaining  what  is  payable  under 
the  policy. 

The  foregoing  observations  are  as  applicable  to  losses  owing 
to  salvage  as  to  ordinary  general  average  losses.  There  is  more 
difficulty  in  dealing  with  salvage  losses,  as  the  sum  awarded  for 
salvage  services  is  arrived  at  by  considering  the  risks  and 
dangers  encountered  by  the  salvors  as  well  as  the  value  of  what 
is  saved ;  but  this  value  is  always  a  very  material  matter  for  con- 
sideration ;  and,  other  things  being  the  same,  it  may  for  all 
practical  purposes  be  fairly  regarded  as  regulating  the  amount 
awarded  when  the  sum  payable  under  a  valued  policy  has  to  be 
ascertained.    So  the  matter  stands  on  principle. 

Let  us  now  consider  the  custom  or  practice  or  rule  on  which 
the  underwriters  also  rely.  The  rule  is  set  out  in  the  appendix. 
As  printed  the  rule  does  not  mention  salvage;  but  it  was 
proved  at  the  trial  that  the  rule  is  always  applied  to  losses- 
occasioned  by  salvage  as  well  as  to  ordinary  general  average= 
losses,  and  I  have  endeavoured  to  shew  that  this  is  correct  in 
principle. 

The  rule,  as  framed,  treats  over-insurances  and  under- 
insurances differently.  It  first  deals  with  over-insurances, 
and  says,  "  If  the  ship  or  cargo  be  insured  for  more  than  its 
contributory  value,  the  underwriter  pays  what  is  assured  on 
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the  contributory  value."    If  this  rule  is  applied  to  a  valued   H.  L.  (E.) 
policy,  it  infringes  the  principle  of  taking-^  the  agreed  value  1902 
for  better  and  for  worse  in  ascertaining  what  the  underwriter  Steamship 
has  to  pay.    This  deviation  from  that  principle  may  perhaps  ^^^^^ 
be  justifiable  in  cases  of  over-insurance  on  the  ground  that  it  j^^^^^^^. 
avoids  all  danger  of  fraud  and  endless  disputes  between  over- 
insured  owners  and  underwriters :   see  1  Parsons'  Marine 
Ins.  258  et  seq.,  Aug.  1868.    But  this  part  of  the  rule  is 
inapplicable  to  the  present  case,  and  it  is  unnecessary  to  say 
more  about  it. 

The  second  part  of  the  rule  applies  to  under-insurances  and 
to  the  present  case ;  and,  there  being  no  danger  of  fraud,  the 
rule  says,  "But  when  insured  for  less  than  the  contributory 
value,  the  underwriter  pays  on  the  insured  value."  The  rest  of 
the  rule  is  consequential  on  this.  This  rule  is,  in  my  opinion^ 
not  wrong,  but  right  in  principle,  and  is  calculated  to  save 
infinite  trouble.  The  actual  method  of  working  out  the  rule- 
adopted  by  underwriters  may  not  be  arithmetically  accurate,, 
but  it  is  simple  and  convenient ;  there  is  nothing  unfair  in  it, 
it  has  long  been  adopted,  and  there  is  no  justification  for 
disturbing  it. 

It  is  true  that  in  New  York  the  practice  appears  to  be  in 
favour  of  the  appellants,  but  in  this  respect  I  believe  New 
York  stands  alone ;  and,  although  uniformity  in  these  matters 
is  greatly  to  be  desired,  your  Lordships  cannot,  in  my  opinion,, 
judicially  do  otherwise  than  dismiss  this  appeal.  So  far  as  the 
actual  words  of  the  policy  go,  they  appear  to  me  consistent 
with  both  rival  contentions ;  but  the  English  rule  is  more 
consistent  than  the  other  with  the  interpretation  which  has 
for  years  been  put  on  valued  policies  in  this  country. 

The  appeal  should  be  dismissed  with  costs. 

Order  of  the  Court  of  Appeal  affirmed  and 
appeal  dismissed  loith  costs. 

Lords'  Journals,  August  T),  190*2. 


Solicitors :  Lowless  d-  Co. ;  Waltons,  Joh)isonf  Buhb  dc 
Whatton, 
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Practice — Parties — Title  to  sue — Contract  entered  into  on  hehalf  of  a  Foreign 

State. 

There  is  no  such  rule  as  that  the  monarch  or  other  titular  head  of  a 
foreign  sovereign  State  is  the  only  person  who  can  sue  here  in  respect  of 
the  public  property  or  interest  of  that  State. 

The  Spanish  Minister  of  Marine  in  Madrid  and  two  other  persons  brought 
an  action  in  the  Court  of  Session  against  the  respondents  for  damages  for 
failure  to  deliver  warships  within  the  time  stipulated  by  contract.  The 
parties  to  the  contract  were  described  as  "  The  Chief  of  the  Spanish  Eoyal 
Naval  Commission,"  and  "  the  Commissary  of  the  Commission  (mentioning 
their  names)  both  in  the  name  and  representation  of  his  Excellency  the 
Spanish  Minister  of  Marine  in  Madrid,  hereinafter  called  the  Spanish 
Government  on  the  one  part,"  and  the  respondents  (a  shipbuilding  company 
in  Scotland)  on  the  other  part : — 

Held^  reversing  the  decision  of  the  Second  Division  of  the  Court  of 
Session,  that  the  Spanish  Minister  of  Marine  for  the  time  being  was 
entitled  to  maintain  the  action  though  he  was  not  Minister  of  Marine  at 
the  date  of  the  contract. 

Appeal  from  the  Second  Division  of  the  Court  of  Session, 
Scotland.  (1) 

The  appellants.  Bear- Admiral  Don  J ose  Bamos  Yzquierdo  y 
Castaneda,  the  Spanish  Minister  of  Marine  in  Madrid,  Don 
Manuel  Diaz  e  Iglesias,  Chief  of  the  Spanish  Boyal  Naval 
Commission,  whose  office  is  in  the  City  of  London,  and  Don 
Diego  de  Tapia,  the.  Commissary  of  the  same,  brought  this 
action  against  the  respondents,  the  Clydebank  Engineering  and 
Shipbuilding  Company  and  the  liquidator  thereof,  for  damages 
for  breach  of  contracts  in  not  delivering  certain  war-vessels 
within  contract  time. 

(1)  (1901)  4  F.  319. 


Appellants ; 
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The  contracts  in  question,  dated  June  4  and  November  24,   H.  L.  (Sc.) 
1896,  were  made  in  this  country.    The  question  in  this  appeal  1902 
was  whether  the  appellants  had  a  good  title  to  sue.    The  yzquierdo 
parties  who  contracted  with  the  respondents,  and  in  whose  Clydebank 
place  the  appellants  now  sue,  were  Don  Manuel  de  la  Camara,  Engineering 
the  Chief  of  the  Spanish  Koyal  Naval  Commission  in  London,  Shipbuilding 
and  Don  Nicolas  Prat,  then  Commissary  of  the  said  Commis- 
sion,  "  both  in  the  name  and  representation  of  His  Excellency 
the  Spanish  Minister  of  Marine  in  Madrid,  hereinafter  called 
the  Spanish  Government." 

The  appellant  (Don  Jose  Eamos  Yzquierdo  y  Castaneda),  the 
Spanish  Minister  of  Marine  in  Madrid,  did  not  hold  office  when 
the  contracts  were  entered  into.  He  only  became  Minister 
shortly  before  this  action  was  raised.  Notice  of  the  change  of 
Ministers  was  given  to  the  respondents.  The  respondents 
objected  to  the  appellants'  title  to  sue  on  the  ground  that  they 
had  not  produced  any  Act,  order,  or  appointment  by  the 
Spanish  Cortes,  the  Spanish  Sovereign,  or  any  known  Spanish 
authority  giving  the  Spanish  Minister  of  Marine  the  right  to 
sue  on  behalf  of  the  Spanish  Government,  who  they  averred 
was  the  true  dominus  litis,  and  that  they  had  not  ever  stated ' 
that  they  possessed  such  authority;  accordingly  the  appel- 
lants in  art.  11  of  their  condescendence  made  the  following 
statement : — 

"  Don  Manuel  Diaz  e  Iglesias  and  Don  Diego  de  Tapia  are 
the  respective  successors  of  Commodore  Don  Manuel  de  la 
Camara  and  Don  Nicolas  Prat  in  the  offices  of  the  Chief  and 
Commissary  of  the  Spanish  Koyal  Naval  Commission.  The 
said  Spanish  Koyal  Naval  Commission  represents  the  Govern- 
ment of  Spain  and  their  Minister  of  Marine  in  London  in 
regard  to  all  matters  connected  with  the  Navy.  The  appellant 
Don  Jose  Kamos  Yzquierdo  is  the  successor  of  Don  Francisco 
Silvela  "  (to  whom  authority  to  constitute  the  present  claim 
was  granted  by  the  Queen-Kegent  of  Spain  in  the  name  of  the 
King  of  Spain)  in  the  office  of  Spanish  Minister  of  Marine  in 
Madrid.  The  Government  of  Spain  is  represented  both  in 
making  and  in  enforcing  contracts,  and  in  claiming  damages 
for  the  breach  thereof,  so  far  as  relating  to  war-vessels,  by  the 
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H.  L.  (Sc.)  Minister  of  Marine  in  Madrid,  and  he  is  the  person  who,  by 
1902  the  law  and  practice  of  Spain,  directly  represents  the  said 
YzQuiERDo  Government  in  such  matters,  and  is  entitled  to  enter  into  such 
Clydebank  contracts  and  sue  for  damages  for  the  breach  thereof.  The 
Engineering  pursuers  (appellants)  have  been  expressly  authorized  and 
Shipbuilding  expowered  by  the  King  and  Queen-Eegent  of  Spain  to 
Company.  pj^Qg^^T^j^g  jjj^e  present  proceedings  on  behalf  of  the  Spanish 
Government." 

In  answer,  the  respondents  maintained  that — 

"  By  the  law  of  nations  the  Sovereign  of  a  monarchial  State 
alone  has  title  or  interest  to  sue  for  the  property  of  the  State  in 
the  Courts  of  a  foreign  State.  The  contracts  here  sued  on 
were  entered  into  on  behalf  of  His  Majesty  the  King  of  Spain, 
and  were  duly  ratified  by  him,  and  the  King  of  Spain  alone  can 
sue  under  them  in  the  Courts  of  this  country." 

The  appellants  also  produced  a  mandate  dated  March  27, 
1901,  by  the  Queen  Kegent  of  Spain  and  the  King  of  Spain, 
stating  that  judicial  proceedings  on  the  said  contracts  had  been 
commenced  in  Scotland  by  the  Ministers  of  Marine,  Don  Fran- 
cisco Silvela  and  Don  Jose  Eamos  Yzquierdo  y  Castaneda, 
and  by  Don  Manuel  Diaz  e  Iglesias,  Chief  of  the  Naval  Com- 
mission, and  Don  Diego  de  Tapia,  Commissary  of  the  same ; 
and  the  mandate  proceeded  to  give  full  powers  to  their  respec- 
tive successors  in  of&ce  to  pursue  this  action.  The  appellants 
offered  to  sist  the  King  of  Spain  as  a  pursuer  along  with  them, 
but  consent  to  this  offer  the  respondents  refused;  and  their 
consent  was  necessary  by  the  law  of  Scotland. 

On  July  31,  1901,  the  Lord  Ordinary  (Lord  Low)  allowed 
the  appellants  a  proof  of  their  averment  on  the  ground  that,  if 
the  head  of  a  foreign  Government  department  is  authorized  by 
the  law  and  constitution  of  that  State  to  enter  into  a  contract 
relating  to  his  department  which  is  binding  upon  that  State, 
he  failed  to  see  any  .good  reason  why  he  should  not  have  a 
title  to  enforce  it.  His  Lordship  also  held  that  the  Chief  of 
Commission  and  the  Commissary  had  not  a  good  title  to  sue. 
But  this  action  was  well  founded  by  Scottish  law  if  any  of  the 
pursuers  had  a  good  title  to  sue. 

On  November  10,  1901,  the  Second  Division  of  the  Court 
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of  Session  (1)  (Lord  Young  dissenting)  recalled  the  Lord  H.  L.  (So.) 
Ordinary's  interlocutor  and  dismissed  the  action  on  the  1902 
ground  that  the  contract  was  one  made  on  behalf  of  the  yzquierdo 
Spanish  State  and  in  its  interest  alone,  and  that  as  that  qlydebank 
State  was  a  monarchy  the  Sovereign  of  that  State  alone  Engineering 

.  ^  AND 

could  sue,  and  that  any  action  on  the  contracts  must  proceed  Shipbuilding 

.    ,  -  Company. 
m  his  name.   


1902.  July  28.  Scotf-DicJcson,  8,-0.  for  Scotland,  and  Eldon 
BankeSy  E.G.  (with  them  BlacJchurn),  (all  of  the  Scottish  Bar 
except  the  second),  for  the  appellants.  The  decision  of  the 
Court  of  Session  was  erroneous.  The  contract  purports  to  be 
on  behalf  of  the  Spanish  Minister  of  Marine,  and  he  is  defined 
as  the  Spanish  Government,  who  agreed  to  pay  the  contract 
price.  It  was  the  intention  of  both  parties  to  the  contract 
to  treat  the  holder  of  the  office  of  Minister  of  Marine  and  his 
successors  in  office  as  the  principal  in  the  contract  with  the 
right  to  sue  and  be  sued ;  and  the  respondents  dealt  with  the 
Minister  of  Marine  as  the  responsible  head  of  that  department 
of  the  Spanish  Government  in  delivering  the  ships  and  in 
receiving  payment  of  the  price.  The  judgment  against  the 
appellants  does  not  proceed  on  any  technicality  of  Scottish 
law,  but  on  the  law  obtained  from  this  country — that  in  the 
case  of  a  monarchy  it  is  only  the  King  who  is  entitled  to  sue 
in  the  Courts  of  this  country  in  respect  of  the  property  of  his 
State.  No  such  doctrine  exists  in  international  law.  It  is 
not  denied  that  it  is  a  rule  of  international  law  that  the 
Sovereign  of  a  monarchical  State  may  sue  for  the  property  of 
his  State  in  the  Courts  of  a  foreign  country;  but  this  is  a 
different  thing  from  saying  that  the  Sovereign  and  the 
Sovereign  alone  must  sue.  It  may  be  that  it  would  not  be 
a  competent  defence  to  an  action  raised  by  a  foreign  Sovereign 
to  plead  that  the  right  to  sue  was,  by  the  laws  of  his  own 
country,  vested  in  a  Minister  of  State ;  but  that,  again,  is  a 
different  thing  from  refusing  to  such  a  Minister  of  State  the 
right  to  sue.  If  he  can  by  the  laws  of  his  country  efficiently 
discharge  the  parties  whom  he  sues  in  respect  of  the  property 

(I)  4  F.  319. 

3         '2  N  'J 
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H.  L.  (Sc.)  of  his  country,  it  is  difficult  to  see  why  he  should  be  refused 
1902      the  right  to  sue,  or  why  the  constitutional  powers  and  position 
YzQuiERDo  of  a  Minister  of  State  should  be  ignored  and  those  of  the  King 
Clydebank  ^^^^  recognised.    The  only  foundation  for  the  respondents* 
Engineering  objection  is  the  case  of  United  States  of  America  v.  Wagner  {1)^ 
Shipbuilding  but  that  case  has  no  application  to  this. 
Company.       [They  also  commented  on  King  of  Spain  v.  Machado  (2) ; 

Penedo  v.  Johnson  (3) ;  The  Newhattle  (4) ;  Levy  d  Co.  v. 

Thomson  (5) ;   Graham  v.  Tait  (6) ;  Larsen  v.  Ireland  dt 

Son.  (7)] 

[The  Eael  of  Halsbuey  L.C.  mentioned  Bussell  v.  Da 
Bandeira.  (8)] 

Lawson  Walton ,  K.C.,  and  Ure,  E.G.  (with  them  Tait  and 
Gassel)j  (the  second  and  third  of  the  Scottish  Bar),  for  the 
respondents.  The  subject-matter  of  the  contracts  were  war- 
vessels  built  for  the  Spanish  Government.  If  a  suit  is  brought 
for  damages  the  action  should  be  brought  by  the  person 
interested  in  the  damages.  The  only  person  who  can  sue 
with  regard  to  the  property  of  a  foreign  State  in  this  country 
is  the  Sovereign  of  the  State,  if  a  monarchical  State,  and,  if  a 
Eepublic,  the  head  of  the  Kepublic.  It  follows  that  the  King 
of  Spain,  and  only  the  King  of  Spain,  has  a  title  to  sue  on  this 
contract  in  this  country.  The  only  safeguard  against  constant 
changes  of  Ministers  is  that  it  is  the  King  who  must  sue.  An 
agent  has  no  right  to  sue  because  he  has  no  interest;  nor 
can  an  administrator  of  the  office  who  has  no  interest  indi- 
vidually sue  in  this  country,  because  a  counter-claim  would 
fail.  There  is  no  case  in  England  where  an  action  has  been 
allowed  to  be  brought  by  a  representative  of  a  foreign 
Sovereign. 

[They  cited  Emperor  of  Austria  v.  Day  (9),  Chitty  on  Con- 
tracts, 12th  ed.  327,  Penedo  v.  Johnson  (3),  King  of  Spain  v. 
Machado  (2),  HuUettY,  King  of  Spain  (10),  King  of  Greece  v. 

(1)  (1867)  L.  E.  2  Ch.  582.  (6)  (1885)  12  E.  588. 

(2)  (1827)  4  Euss.  225;  28  E.  E.        (7)  (1892)  20  E.  228. 

56.  (8)  (1862)  13  0.  B.  (N.S.)|149. 

(3)  (1873)  29  L.  T.  (N.S.)  452.  (9)  (1861)  30  L.  J.  (Ch.);  690. 

(4)  (1885)  10  P.  D.  33.  (10)  (1828)  2  Bli.  (N.S.)  31;  28 

(5)  (1883)  10  E.  1134.  E.  E.  56. 
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Wright  (1),  Emperor  of  Brazil  v.  Bohinso7i  (2),  Lev7j  d  Co.  v.  H.  L.  (Sc.) 
Thomson  (3),  and  Bonar  v.  Liddell.  (4)]  1902 
No  reply  was  called  for.  Yz^edo 

V. 

Clydebank 

Eael  of  Halsbuey  L.C.  My  Lords,  with  the  greatest  Exgixeering 
respect  for  the  learned  judges  of  the  Second  Division,  I  am  not  shipbuilding 
able  to  entertain  the  least  doubt  that  the  decision  of  the  Lord  Company. 
Ordinary  was  right.  This  is  no  question,  and  it  has  been 
frankly  admitted  by  the  learned  counsel  on  the  part  of  the 
respondents  that  it  is  no  question,  of  any  peculiarity  of  the  law 
of  Scotland :  the  question  here  is  whether  or  not  the  right 
parties  are  suing ;  and  it  appears  to  me  to  be  perfectly  imma- 
terial to  consider  for  this  purpose  whether  or  not  the  ultimate 
interest  may  be  in  the  King  of  Spain  or  in  whom  it  may  be. 
The  shipbuilders  here  have  entered  into  an  express  contract 
with  a  person  who  is  called  in  the  contract  the  Minister  of 
Marine  of  Spain  to  build  certain  ships ;  and  what  is  incident 
to  that  contract,  the  right  to  enforce  that  contract  and  to 
enforce  the  penalties  under  that  contract,  is  in  the  contracting 
party.  That  contracting  party  has  brought  the  action,  and  it 
appears  to  me  that  it  is  imposible  to  say  that  there  is  no  right 
in  him  to  sue. 

The  contract  itself,  which  seems  to  me  to  remove  all  diffi- 
<3ulty  in  the  matter,  is  this  :  "  Contract  entered  into  "  "  between 
the  Chief  of  the  Spanish  Koyal  Naval  Commission  "%nd  the 
Commissary  of  the  Commission  " — mentioning  their  names — 

both  in  the  name  and  representation  of  His  Excellency  the 
Spanish  Minister  of  Marine  in  Madrid,  hereinafter  called  the 
Spanish  Government,  on  the  one  part,  and  James  and  George 
Thomson,  Limited,  engineers  and  shipbuilders,  Clydebank, 
Scotland,  in  their  own  name  and  representation,  on  the  other 
part."  Those  are  the  two  contracting  parties.  Now,  subject 
to  the  one  point  whether  the  words  Spanish  Minister  of 
Marine "  meant  the  Spanish  Minister  of  Marine  at  the  time 
that  this  contract  was  entered  into  or  meant  the  Spanish 
Minister  of  Marine  for  the  time  being  whenever  it  became 

(1)  (1837)  1  Jur.  944.  (3)  10  W.  1131. 

(2)  (1838)  6  A.  &  E.  801.  (4)  (1811)  3  P.  830,  832. 
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H.  L.  (So.)  necessary  to  enforce  the  contract  or  to  sue  for  penalties, 
1902      subject  to  that  one  question,  it  appears  to  me  to  be  exceed- 
YzQuiERDo  iiigly  plain  that  one  of  the  contracting  parties  is  the  Spanish 
Clydebank  ^i^ister  of  Marine,  and  if  the  Spanish  Minister  of  Marine 
Engineebing  brings  this  action  I  can  conceive  no  principle  why  the 
Shipbuilding  action  should  not  He  and  why  he  has  not  a  right  to  bring 

Company,  i- 

  the  action. 

EariofHaisbury  jj^^^  ^-^^  qucstion  whether  it  means  the  Spanish  Minister 
of  Marine  at  whatever  time  the  question  should  arise  or  the 
Minister  who  held  office  at  the  time  the  contract  was  made,  it 
seems  to  me  to  be  simply  a  question  of  construction.  That 
question  of  construction  comes  to  this :  Here  is  a  contract 
entered  into  between  the  shipbuilders  and  the  department 
which  deals  with  the  Spanish  navy,  and  I  suppose  both 
parties,  the  parties  who  agreed  to  build  and  the  parties  who 
agreed  to  pay,  would  reasonably  have  had  in  their  contempla- 
tion the  possibility  that  the  Government  might  change  and 
that  the  individual  Minister  might  be  altered  from  time  to 
'  time,  and  that  if  the  contract  was  to  be  available  to  either  of 
the  parties,  either  as  plaintiff  or  as  defendant,  it  must  be  with 
a  continuity  in  that  contractual  relation  which  would  enable 
the  rights  of  the  parties  to  be  determined.  Therefore,  what 
would  be  the  reasonable  inference  to  be  drawn  from  the  use  of 
such  a  phrase  as  "  the  Spanish  Minister  of  Marine  "  ?  If  the 
parties  intended  to  confine  the  contractual  obligation  to  the 
Minister  who  at  the  time  the  contract  was  entered  into  occu- 
pied that  position,  it  would  have  been  easy  to  mention  his 
name ;  but  it  appears  to  me  that  with  the  object  of  ensuring 
continuity  of  contractual  obligation  the  parties  say  in  terms. 
This  contract  is  with  the  "  Spanish  Minister  of  Marine,"  and, 
though  the  words  "  or  his  successors  "  are  not  used,  it  appears 
to  me  that  that  is  what  the  contracting  parties  meant.  That 
is  a  mere  question  of  the  construction  of  the  contract  itself, 
and,  applying  one's  mind  to  the  words  of  the  contract  itself,  it 
appears  to  me  to  be  beyond  doubt  that  what  the  parties  did 
contemplate  was  what  I  have  described  as  the  continuity  of 
the  contractual  obligation.  If  that  is  so,  here  we  have  the 
shipbuilders  on  the  one  hand  and  the  Spanish  Minister  of 
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Marine  on  the  other  in  the  proper  forum  in  which  to  determine  h.  l.  (Sc.) 
the  question.  1902 

My  Lords,  we  have  had  a  great  deal  of  learning  on  the  Yzquierdo 
subject  of  international  law  brought  before  us.     Certainly  clydebank 
some  parts  of  it  were  extremely  novel  to  me  as  regards  the  Engineebing 
principles  I  have  heard  insisted  on.    I  am  not  aware  of  any  Shipbuilding 
such  principles  as  have  been  described ;  but,  however  that  may 
be,  it  appears  to  me  that  the  decision  of  this  case  is  quite  ^^'^  ^  lS^^^'^^ 
independent  of  such  considerations.    Here  is  a  lawful  contract 
entered  into  between  parties  ascertained,  and  the  simple  ques- 
tion is  whether  that  is  a  contract  which  can  be  enforced  in 
this  country  by  the  present  appellants.    Time  presses  me,  and 
therefore  I  am  unable  to  say  more  ;  indeed,  had  it  been  other- 
wise, I  should  only  have  said  more  out  of  respect  to  the 
learned  judges  from  whom  I  am  differing,  because  the  pro- 
position itself  seems  to  me  exceedingly  plain,  and  I  do  not 
know  that  it  needs  further  exposition.    Therefore,  I  move 
your  Lordships  that  the  interlocutor  against  which  the  appeal 
is  brought  be  reversed  and  that  the  judgment  of  the  Lord 
Ordinary  be  restored. 

LoKD  Macnaghten.    My  Lords,  I  am  of  the  same  opinion. 

LoED  Beampton.    My  Lords,  I  concur. 

LoED  EoBEETSON.  My  Lords,  it  is  satisfactory  in  the  in- 
terests of  Scottish  commerce  to  know  that  this  judgment  is.not 
supported  upon  any  ground  peculiar  to  Scottish  jurisprudence. 
There  is  nothing  in  the  municipal  law  of  Scotland  which  places 
any  obstacle  which  is  unknown  in  England  in  the  way  of  the 
enforcement  of  contracts,  and  therefore  in  the  way  of  the 
making  of  contracts,  with  foreign  governments.  The  judgment 
is  rested,  and  rested  solely,  on  grounds  common  to  both 
England  and  Scotland. 

Now,  this  contract  on  the  face  of  it  is  a  Government  contract. 
The  disclosed  principal  with  whom  the  respondents  contracted, 
and  by  whom  in  the  sequel  they  were  paid,  is  the  Spanish 
Minister  of  Marine  in  Madrid,  hereinafter  called  the  Spanish 
Government."    I  pause  to  observe  that  in  this  country  it  is 
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Lord  Robertson. 


H.  L.  (Sc.)  well  settled  that  ttie  individual  officer  who  so  contracts  is  not 
1902      personally  Hable,  but  the  liabiHty  is  on  the  department  which 
YzQTjiEEDo  he  represents.   Therefore,  it  seems  to  me  that  the  mere  change 
Clydebank      officer  is  prima  facie  no  objection  to  the  title  of  the  new 
Engineering  Minister. 

AND 

Shipbuilding  The  question  then  is,  Who  is  entitled  to  enforce  this  contract 
if  art.  11  of  the  pursuer's  condescendence  be  true  ?  The  sub- 
stance of  that  article  is  that,  according  to  the  constitution  of 
Spain,  the  proper  officer  to  make  such  contracts,  to  enforce 
them,  and  to  recover  damages  for  their  breach  is  the  holder  of 
this  office.  Now,  it  seems  to  me  that  the  true  question  is  this  : 
If  the  appellants'  averment  be  true,  will  the  suit  of  this  Minister 
keep  these  respondents  safe  against  a  subsequent  demand  by 
the  King  ?  Beyond  this,  on  principle  and  on  authority,  they 
have  no  interest  to  criticise  the  manner  in  which  the  foreign 
Government  sues.  Well,  the  averment  of  the  appellants  is  quite 
explicit  on  this  point.  When  the  appellants  say  that  by  the 
constitution  of  Spain  this  Minister  has  right  to  recover  this 
money,  they  say  in  so  many  words  that  the  King  is  bound  by 
this  Minister's  acts  done  in  his  region  and  province. 

Now,  the  theory  of  the  Second  Division  is  that,  even  if  this  be 
the  constitution  of  Spain,  the  King  alone  can  sue  in  our  Courts. 
This  seems  to  me  not  only  unsupported  by  international  law, 
but  contrary  to  principle.  While,  apart  from  more  particular 
information  about  the  country  in  question,  our  Courts  will 
assume  that  where  there  is  a  monarch  public  property  is  vested 
in  him,  this  does  not  touch  the  present  case.  In  the  first 
place,  it  proves  no  more  than  that  the  King  may  sue,  not  that 
he  must  sue.  But  further,  the  present  is  not  a  question  as 
to  the  person  in  whom  the  property  is,  but  in  whom  is  the 
legal  right  to  administer  this  property ;  and  the  11th  article 
of  the  condescendence  says  that  the  right  to  deal  with  this 
particular  property  is,  by  Spanish  law,  where  the  contract  would 
lead  one  to  expect  it  to  be,  and  that  is  in  the  Minister  for 
whom  the  contract  was  made. 

I  may  add  that,  in  applying  to  the  present  question  the 
general  law  of  agency,  it  is  illegitimate  to  assume  that  the 
agent  has  merely  the  ordinary  power  of  an  agent.    The  gist 
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of  the  llth  article  of  the  condescendence  is  that  the  agent  (if  H.  L.  (So.) 
you  choose  so  to  call  the  Minister)  has  by  law  the  execution  1902 
of  powers  which  are  indeed  in  theory  vested  m  the  sovereign,  yzquiebdo 
but  not  to  any  effect  which  touches  the  interests  of  the  other  cltdebank 
party  to  the  contract.  Enginbeblvg 

AND 

SHIPBUILDINa 

LoED  LiNDLEY.    My  Lords,  I  am  of  the>ame  opinion.  Company. 


Ordered,  That  the  interlocutors  appealed  from  be 
reversed  ;  and  that  the  respondents  pay  to  the 
appellants  the  costs  both  here  arid  below. 

Lords'  Journals y  July  28,  1902. 


Agent  for  appellants  :  J,  T.  Davies,  for  Macandrew,  Wright 
d  Murray,  W.S.,  Edinburgh, 

Agents  for  respondents  :  Ashurst,  Morris,  Crisp  <f  Co.,  for 
Forrester  d  Davidson,  W.S.,  Edinburgh,  and  McGregor,  Donald 
&  Co.,  Writers,  Glasgotv, 
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[PRIVY  COUNCIL.] 


J.O* 


GODFEAY 


Plaintiff  ; 


1891 


AND 


Nov.  20, 


THE  CONSTABLES  OF  THE  ISLAND  \ 
OF  SAEK   J 


1902 


Defendants. 


June  18. 


ON  APPEAL  FROM  THE  ROYAL  COURT  OF  GUERNSEY. 

Law  of  the  Channel  Islands — Title  to  Bight  of  Way  hy  the  Public — Grant — 
Effect  of  Delay  in  suing  after  attaining  Majority. 

In  the  Channel  Islands,  where  the  doctrine  of  dedication  to  the  public  is 
unknown,  (1.)  title  to  a  right  of  way  must  be  made  out  by  the  public  as 
by  a  private  individual,  by  either  grant  or  prescription ;  (2.)  a  grant  must 
be  matter  of  record ;  and,  quaire,  whether  prescription  will  avail  without 
proof  of  title  : — 

Held,  in  an  action  by  the  appellant  to  have  it  determined  that  the 
public  had  no  right  of  way  over  his  property,  that  a  registered  minute  of 
a  resolution  of  the  Seigneur  and  resident  tenants  of  the  Island  of  Sark, 
where  it  was  situated,  which  did  not  duly  record  a  completed  transaction 
of  grant,  being  rather  a  note  of  an  unaccepted  offer,  was  neither  in  form 
nor  effect  sufficient  to  create  a  title  in  the  public  : 

Held,  also,  that  a  minor  is  not  required  to  bring  an  action  of  title  within 
a  year  of  his  majority. 

Appeal  from  a  judgment  of  the  Eoyal  Court  (June  16, 1896), 
whereby  it  was  determined  that  the  pubHc  have  a  right  of  way 
over  a  certain  tunnel  cut  through  a  hill  called  La  Moie  du 
Creux,  the  property  of  the  appellant. 

The  action  was  brought  by  the  appellant  for  a  declaration 
that  the  tunnel  was  his  private  property  and  that  the  public 
had  no  right  of  way  through  it. 

The  respondents,  admitting  his  title  to  the  hill  and  soil  of 
the  tunnel,  relied  upon  public  user  of  the  tunnel  since  1866,  and 
upon  a  resolution  dated  July  11  of  that  year,  set  out  in  their 
Lordships'  judgment,  and  appearing  in  the  register  of  the  Island 
of  Sark. 


*  Present :  Lord  Macnaghten,  Lord  Shand,  Lord  Davey,  Lord  Robertson, 
and  Lord  Lindley. 
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The  appellant  contended  that  the  passing  of  the  resolution  J.  C. 
was  not  evidence  of  the  consent  therein  mentioned  having  been  1902 
given  by  Thomas  Godfray ;  that  Thomas  Godfray,  as  the  appel-  godfbay 
J  ant's  guardian,  had  no  power  to  grant  or  release  the  use  of  the  (^o^^s^able 
tunnel  to  the  public  or  to  any  person  or  persons  whatsoever,  or  ^  of  the 
(in  the  alternative)  that  he  had  no  power  so  to  do  except  with  Sakk. 
the  consent  of  the  Conseil  de  Famille,  which  was  not  obtained  ; 
that  no  such  grant  or  dedication  could  be  made  by  any  person 
except  by  a  contrat  (or  conveyance)  duly  passed  before  and 
attested  by  the  Seneschal  of  the  Koyal  Court  of  Sark,  or 
passed  before  and  attested  by  the  bailiff  (or  president),  and  two 
jurats  of  the  Eoyal  Court  of  Guernsey,  and  registered  after 
presentment  in  one  of  those  Courts,  and  that  the  above- 
mentioned  resolution  was  not,  nor  was  the  consent  therein 
referred  to,  a  contrat  inter  partes,  or  at  all,  nor  was  the  contrat 
(if  any)  attested  or  registered  in  the  proper  Court ;  that  land  in 
the  Island  of  Sark  could  not  be  subdivided  or  subjected  to  any 
fresh  burden  or  servitude,  or  (in  the  alternative)  could  not  be 
so  subdivided  or  subjected  except  with  the  licence  of  Her 
Majesty  in  Council,  which  was  not  obtained;  that  assuming 
that  an  agreement  was  constituted  by  the  resolution  or  other- 
wise for  a  grant  of  the  right  of  way  claimed,  then  such 
agreement  would  not  according  to  the  law  of  the  Island  of  Sark 
be  ordered  to  be  specifically  performed,  and  the  only  remedy 
for  breach  thereof  lay  in  damages;  that  neither  the  meeting 
nor  any  of  the  persons  present  thereat  or  acting  under  the 
resolution  had  any  power  to  alienate  or  make  over  to  the 
appellant  the  land  behind  the  fountain  referred  to  in  the  reso- 
lution (which  was  pubHc  property),  and  that  the  appellant 
therefore  obtained  no  title  to  such  land,  and  the  alleged  grant 
of  a  right  of  way  (if  made)  was  made  without  consideration  ; 
that  the  land  behind  the  fountain  (which  is  in  area  only 
one-tenth  of  the  way  through  the  new  tunnel)  was  in  fact  of 
no  value  to  the  appellant,  and  in  the  circumstances  he  had  no 
desire  to  retain  the  same ;  that  the  alleged  use  of  the  now 
tunnel  by  the  public  since  the  year  1860  was  not  proved,  and  it' 
proved  would  not  create  any  right  in  the  public  or  in  tlic 
inhabitants  of  the  island  to  continue  sucli  use. 
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J.  C.         G.  Cave  and  W.  Carey,  for  the  appellant,  contended  tliat  tlie 

1902      finding  of  the  Eoyal  Court  in  favour  of  the  right  of  way 

GoDFEAY    claimed  was  against  the  weight  of  evidence.    It  was  clearly 

Constables  P^^^ed  that  the  tunnel  was  the  exclusive  property  of  the  appel- 

OF  THE     lant.    It  was  not  proved  that  there  had  been  any  errant  of  or 
Island  of  .... 
Saek.      acquisition  by  the  public  or  inhabitants  of  the  island  of  any 

"  right  in  or  over  the  same.  It  was  essential  for  the  respondents 
to  prove  a  valid  grant  of  a  right  of  way  in  their  favour  by  the 
owner.  No  length  of  public  user  was  evidence  of  a  right  to 
continue  such  use  in  Sark  any  more  than  in  Jersey  or  the  other 
Channel  Islands  :  see  De  Carteret  v.  Baudains.  (1)  At  all 
events,  the  user  admitted  in  this  case  would  be  totally  insuffi- 
cient for  that  purpose.  The  resolution  was  not  a  completed 
contract,  and  was  of  no  effect  as  a  grant.  Even  if  it  were  a 
contract,  specific  performance  is  not  a  remedy  obtainable  in 
Sark,  but  only  damages. 

Younger,  K.C.,  and  C.  M.  Le  Breton,  for  the  respondents, 
contended  that  the  resolution  of  July  11,  1866,  constituted  a 
valid  and  binding  agreement.  It  was  passed  by  a  special 
assembly  of  the  Seigneur  (of  whom  the  Seneschal  is  merely  the 
deputy  and  subordinate)  and  tenants  of  the  island  authorized 
by  a  previous  Act  of  the  Chief  Pleas,  and  an  entry  was  made 
in  the  island  register  by  the  greffier,  and  consequently  all  the 
'formalities  prescribed  by  the  law  or  custom  of  the  island  were 
observed.  Even  apart  from  the  validity  of  the  agreement,  the 
proceedings  manifested  an  intention  on  the  part  of  Thomas 
Godfray,  as  guardian,  to  dedicate  to  the  public  the  highway 
through  the  tunnel.  The  highway  having  in  consequence  been 
thrown  open  to  the  public  and  used  by  them  ever  since,  and 
maintained  at  the  public  expense,  the  dedication  has  been 
proved  to  have  been  accepted  by  them  and  is  irrevocable. 
Delay,  moreover,  is  fatal  to  the  appellant.  He  is  only  allowed 
by  the  law  and  custom  of  Guernsey,  in  whose  Courts  he  sued, 
a  year  after  attainment  of  his  majority  in  which  to  dispute  any 
act  of  his  guardians  relating  to  real  estate :  see  Terrien's 
Coutume  de  Normandie,  livre  ii.  c.  5,  p.  23.  The  appellant 
took  no  steps  to  dispute  the  act  of  his  guardian  prior  to  this 
(1)  (1886)  11  App.  Cas.  214. 
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action,  which  was  brought  long  after  the  expiry  of  the  year  of  J.  0. 
grace.    On  the  contrary,  he  adopted  his  guardian's  act  by  1902 

taking  and  retaining  land  exchanged  for  the  right  of  way.  Godfray 
Cave  replied. 


COXSTABLES 
OF  THE 


1902.  June  18.  The  judgment  of  their  Lordships  was  ^'s^^k^^ 
delivered  by   

LoED  Davey.  Their  Lordships  have  delayed  their  judg- 
ment in  this  appeal  in  order  to  give  the  parties  an  opportunity 
of  settling  the  question  between  them  by  some  reasonable 
compromise.  They  are,  however,  informed  that  the  parties 
have  not  succeeded  in  doing  so,  and  they  must,  therefore,  give 
their  judgment  according  to  the  strict  legal  rights  of  the 
litigants. 

The  appeal  is  from  a  decision  of  the  Eoyal  Court  of  the 
Island  of  Guernsey,  dated  June  16,  1896,  whereby  it  was 
determined  that  there  is  a  public  right  of  way  through  a  tunnel 
which  has  been  cut  in  a  hill  called  La  Moie  du  Creux,  in  the 
Island  of  Sark,  within  the  bailiwick  of  Guernsey,  which  is  the 
property  of  the  appellants.  The  hill  abuts  on  a  harbour  called 
Le  Havre  du  Creux,  which  is  wholly  inclosed  by  cliffs,  and 
the  communication  with  the  interior  of  the  island  is  by  two 
artificial  tunnels  cut  through  the  cliffs.  One  of  these  tunnels 
was  constructed  many  years  ago,  and  has  always  been  open  to 
public  use,  but  the  other  (which  is  the  tunnel  now  in  question) 
was  cut  through  La  Moie  du  Creux  in  or  about  the  year  1866 
in  the  circumstances  presently  mentioned. 

In  1894  or  1895  a  portion  of  the  roof  of  this  tunnel  fell  in 
consequence  of  certain  mining  operations  of  the  appellant,  and 
differences  arose  between  the  appellant  and  the  public  autho- 
rities of  the  island  as  to  the  liability  for  the  repair  of  the 
tunnel.  In  the  result  the  appellant  commenced  the  present 
action  in  the  Eoyal  Court  of  the  Island  of  Sark  against  the 
Constables  to  have  it  determined  that  the  tunnel  was  his  pro- 
perty, and  that  the  public  had  no  right  of  way  through  it. 
The  Seneschal,  who  is  the  judge  of  that  Court,  having  dochnod 
to  adjudicate  in  the  action  on  the  ground  of  his  relationship 
to  the  appellant,  it  was  transferred  to  the  Royal  Court  of 
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J.  0.  Guernsey.    The  latter  Court  by  its  judgment  of  March  14, 

1902  1896,  dismissed  the  action  with  costs,  and  this  judgment  was 

GoDFEAY  affirmed  by  the  Full  Court  on  the  following  June  16. 
Constables  Contested  that  the  appellant  is  the  proprietor  of 

OF  THE     La  Moie  du  Creux  and  of  the  soil  of  the  tunnel.    On  the  other 

Island  of  . 

Saek.  hand,  it  was  not  contested  by  the  appellant  that  the  tunnel 
~  had  de  facto  been  used  by  the  public  as  a  road  to  the  harbour 
since  its  construction  in  or  after  the  year  1866.  The  respond- 
ents relied  upon  this  public  user,  and  also  upon  a  certain 
resolution  of  July  11,  1866,  a  minute  of  which  is  found  in  the 
public  register  of  the  Island  of  Sark.  It  was  argued  that 
the  resolution  explained  and  gave  a  sufficient  title  for  the 
public  user. 

The  minute  in  question  (when  translated)  is  as  follows  : — 

"At  an  extraordinary  meeting  of  the  Seigneur  and  resident 
tenants  of  this  island,  authorized  by  order  of  the  Chief  Pleas 
(Chefs  Plaids)  of  Easter  last  and  held  on  the  11th  July,  1866. 

"In  view  of  the  necessity  of  cutting  a  new  tunnel  and 
removing  a  part  of  the  soil  of  La  Moie  du  Creux,  Mr.  Thomas 
Godfray,  Seneschal,  natural  guardian  of  Alfred  Godfray,  a 
minor,  the  owner  of  the  said  soil,  this  day  consented  to  give 
and  release  in  perpetuity  for  himself  and  his  heirs  to  the  public 
the  right  of  passage  through  the  said  tunnel,  on  condition  of 
having  in  perpetuity  for  himself  and  his  heirs  the  land  behind 
the  public  fountain  of  La  Secherie  du  Creux." 

The  tunnel  was  made  (it  is  said)  at  the  public  expense,  and 
the  appellant  was  put  into  possession  of  the  piece  of  land 
behind  La  Secherie.  And  if  this  case  had  arisen  in  England, 
there  would  be  evidence  of  the  dedication  to  the  public  by  the 
appellant  of  the  way  through  the  tunnel,  and  probably  a  con- 
tract would  be  inferred  from  the  actings  of  the  parties  on  the ' 
resolution  of  July  11,  1866,  of  which  a  Court  of  Equity  would 
decree  specific  performance. 

In  the  Channel  Islands,  however,  the  doctrine  of  dedication 
to  the  public  is  unknown,  and  the  public,  like  a  private  indi- 
vidual, must  make  out  their  title  to  a  right  of  way  by  grant  or 
prescription.  It  was  argued  before  their  Lordships  that  no 
length  of  user  without  title  will  give  right  to  a  servitude,  or 
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at  any  rate  that  the  shortest  period  of  prescription  is  forty  J.  c. 

years.    Their  Lordships  on  this  part  of  the  case  will  repeat  1902 

what  was  said  by  Lord  Blackburn  in  delivering  the  judgment  Godfeay 

of  this  Board  in  the  case  of  De  Carteret  v.  Baudains  (1),  which  qq^^^'j^^^^ 

was  an  appeal  from  the  Koyal  Court  of  Jersey :  "If  the  law  of  the 

ISL  VND  OF 

of  England  prevailed  in  Jersey,  and  a  public  right  of  way  in  Sark. 
the  nature  of  an  easement  over  the  soil  of  another  could  be 
created  by  a  mere  dedication  by  the  owner  of  the  fee  simple 
at  any  time,  and  a  using  of  that  way  so  dedicated  for  a  term 
however  short,  it  may  be  that  this  "  (referring  to  some  evidence 
of  user  in  that  case)  "  would  be  some  scintilla  of  evidence  of  a 
dedication  by  Charles,  the  grandfather.  But  this  is  so  far 
from  being  the  law  of  Jersey  that  the  doubt  is  whether  an 
easement  or  servitude  can  be  created  by  any  enjoyment  even 
from  time  immemorial  without  proof  of  title.  Their  Lord- 
ships wish  not  to  be  understood  as  deciding  a  question  which 
does  not  arise.  It  may  be,  or  it  may  not  be,  that  a  forty  years' 
possession  by  the  parish  of  a  way  as  a  public  way  accompanied 
by  acts  of  ownership,  such  as  repairing  the  road,  cutting  the 
boughs,  and  so  forth,  would  prove  that  the  soil  was  in  the 
parish,  or  it  might  perhaps  be  sufficient  title  to  support  a 
servitude  in  the  parish.    On  this  they  give  no  opinion." 

Nor  is  it  necessary  now  for  their  Lordships  to  give  any 
opinion  on  this  somewhat  difficult  question,  for  the  length  of 
user  of  the  tunnel  by  the  public  before  action  did  not  exceed 
thirty  years.  Their  Lordships  were  not  referred  to,  and  are 
not  aware  of,  any  authority  for  thinking  that  the  law  in  the 
Island  of  Sark  differs  for  the  present  purpose  from  that  of 
Jersey,  and,  indeed,  the  learned  counsel  for  the  respondents, 
who  argued  this  case  with  great  zeal  for  their  clients,  did  not 
contend  that  they  could  rely  upon  the  public  user  alone. 

By  the  law  prevalent  in  all  the  Channel  Islands,  the  convey- 
ance of  land  and  of  rights  of  user  and  occupation  of  land  is 
matter  of  record.  A  "  contrat  "  is  acknowledged  by  the  parties 
before  and  attested  by  the  Koyal  Court  of  the  Island,  and  a 
minute  of  the  "  contrat"  is  then  entered  in  the  register  of  the 
Court.  In  Sark  the  Seneschal  is  the  judge  of  the  Royal  Court, 
(1)  11  App.  Cas.  214. 
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J.  C.  and  the  presence  of  jurats  is  not  required.    It  is  not  necessary 

1902  that  the  "contrat"  should  be  in  writing,  or  signed  by  the 

GoDFBAY  parties  to  it,  but  it  must  be  acknowledged  by  them,  and  a 

Constables  ^^^^^^  containing  the  terms  must  be  registered.    There  is  no 

OF  THE  Court  which  can  decree  specific  performance  of  a  private  con- 

ISLAND  OF  .  T      •    .  .   .         „        .  . 

Sabk.  tract,  or  which  admmisters  the  equities  familiar  to  English 
lawyers  arising  out  of  part  performance,  acquiescence  by  the 
vendor  in  expenditure  of  money  by  the  purchaser  on  the  faith 
of  the  contract,  or  other  similar  equities. 

All  this  was  admitted  by  counsel  for  the  respondents ;  but  it 
was  contended  that  the  registered  minute  of  the  resolution  of 
July  11, 1866,  was  such  a  minute  of  a  "  contrat  "  acknowledged 
before  the  Seneschal,  who  it  was  assumed  was  present  at  the 
meeting,  as  would  satisfy  the  requirements  of  the  law. 

To  this  argument  several  answers  were  made  by  the  appel- 
lant. In  the  first  place,  it  was  pointed  out  that  the  meeting  at 
which  the  resolution  was  passed  was  not  a  meeting  of  the 
Chefs  Plaids  themselves,  but  a  meeting  convened  by  the  autho- 
rity of  that  body  for  the  purpose  of  advising  them,  or  for 
inquiry,  and,  as  appeared  from  a  registered  minute  of  the  pre- 
vious meeting  of  the  Chefs  Plaids,  without  any  power  to  bind 
them  by  a  contract  for  the  tunnel.  The  meeting  was,  it 
appears,  directed  to  be  held  only  in  reference  to  a  project  for 
the  construction  of  a  breakwater.  The  resolution  itself  does 
not  purport  to  record  the  terms  of  a  concluded  contract,  or  to 
be  more  than  a  note  of  an  offer  made  by  Mr.  Godfray  in  the 
course  of  the  proceedings.  Secondly,  it  was  said  that  it  does 
not  even  appear  that  Mr.  Godfray  was  present  in  person  at  the 
meeting,  and  that,  if  he  was  so,  he  was  not  there  in  his  capacity 
of  Seneschal  holding  a  Court,  but  as  a  party  making  an  offer, 
and  there  was  no  one  present  accepting  the  offer  or  empowered 
to  accept  it,  and  it  does  not  purport  to  be  accepted  so  as  to 
make  a  contract.  Thirdly,  it  was  said  that  it  was  not  regis- 
tered in  the  proper  register  as  a  contract  or  act  of  the  Court, 
and  in  support  of  that  statement  the  certificate  of  the  greffier 
printed  in  the  record  was  referred  to.  In  answer  to  a  sugges- 
tion rather  faintly  put  forward  that  Mr.  Thomas  Godfray,  the 
Seneschal,  being  one  of  the  parties  it  was  not  possible  for  the 
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contract  to  be  acknowledged  before  himself,  it  was  pointed  out 
it  might  have  been  acknowledged  before  the  Eoyal  Court  in 
Guernsey  and  registered  there,  as  was  in  fact  done  when  the 
property  was  conveyed  to  him  in  1862  as  guardian  of  his  son, 
the  present  appellant. 

Their  Lordships  are  constrained  to  say  that  they  think  the 
answer  given  by  the  appellant  to  the  respondents'  argument  on 
the  form  and  effect  of  the  minute  of  the  resolution  is  sufficient. 
They  cannot  hold  either  that  Mr.  Thomas  Godfray,  if  present, 
was  acting  as  Seneschal  and  judge  of  the  Eoyal  Court  for  the 
purpose  of  taking  the  acknowledgment  of  a  "contrat,"  or  that 
the  minute  records  a  completed  transaction,  or  is  more  than  a 
note  of  Mr.  Thomas  Godfray's  offer.  They  must,  therefore, 
hold  that  there  is  no  conveyance  or  grant  of  the  right  of  way 
claimed,  or  contract  for  the  grant  of  it,  to  which  effect  can  be 
given  in  the  Court  of  the  island. 

One  other  argument  on  behalf  of  the  respondents  must  be 
mentioned.  It  was  said  that  the  appellant,  who  was  a  minor 
in  1866  and  attained  the  age  of  twenty  years  (which  is  the  age 
of  majority  in  the  Channel  Islands)  in  1876,  was  precluded  by 
his  delay  in  bringing  the  present  action.  In  support  of  this 
argument  reliance  was  placed  on  a  law  and  custom  of  Normandy 
which  is  thus  stated  by  Terrien,  livre  ii.  c.  5,  p.  23 :  Pource 
que  ceux  qui  sont  en  nonage  doivent  estre  tenus  en  garde  tant 
que  les  vingt  ans  soyent  accomplis ;  on  leur  donne  un  an  par 
I'usage  de  Normandie  en  quoy  ils  peuvent  faire  en  cour  clamer 
et  rappeller  par  enqueste  les  saisins  de  leur  antecesseurs  et  de 
ceux  de  qui  les  eschaites  doivent  venir  a  eux  comme  aux  plus 
prochains  hoirs.  Et  s'ils  le  laissent  tant  que  le  vingt  et  unieme 
an  soit  passe  ils  ne  devront  apres  estre  ouys  et  ne  pourront  les 
saisines  rappeler  s'ils  n'ont  meu  le  plet  dedans  le  vingt  et 
unieme  an  poursuy  ordonnement." 

Terrien's  commentary  on  this  article  is  :  "  cest  an  est  appele 
Tan  profitable  dedans  lequel  on  peut  rappeler  par  voye  posses- 
soire  les  saisines  de  ses  predecesseurs."  Laurent  Carey,  in  his 
essay  on  the  Institution,  Laws,  and  Customs  of  the  Island  of 
Guernsey,  ed.  1889,  p.  172,  after  stating  the  rule,  adds  :  "  Mais 
ils  pourront  etre  re9us  k  intenter  leur  action  par  voic  propriotairo 
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J.  C.  pour  recouvrer  leur  heritage  comme  aussi  ils  pourront  pour- 

1902  suivre  la  cassation  des  contrats  par  eux  faits  ou  par  leurs 

G^FEAT  tuteurs  durant  leur  minorite." 

Constables  Their  Lordships  are  of  opinion  that  the  rule  appHes  only  to 

OP  THE  the  class  of  actions  called    actions  possessoires,"  the  object  of 

Island  op  . 

Sark.  which  IS  to  recover  possession  or  ''rappeller  les  saisines  "  of 
which  the  plaintiff  has  been  unjustly  deprived,  and  it  has  nothing 
to  do  with  petitory  or  real  actions  in  which  the  title  is  in  issue, 
such  as  the  present  one.  Possessory  actions  require  to  be  brought 
within  a  year  and  a  day  of  the  alleged  disseisin  or  dispossession, 
and  possession  for  a  year  and  a  day  is,  therefore,  a  defence  in 
in  such  an  action.  If  the  respondents  were  right,  an  infant 
would  be  placed  in  a  worse  position  than  a  person  of  full  age 
as  regards  the  assertion  of  his  title  to  land,  and  instead  of  the 
rule  being  for  the  better  protection  of  the  minor  it  would  be  to 
his  detriment. 

Their  Lordships  have  no  statement  of  the  grounds  on  which 
the  Eoyal  Court  of  Guernsey  decided  against  the  appellant. 
But  the  case  was  very  fully  argued  before  them,  and  no  doubt 
the  arguments  which  found  favour  in  the  Court  below  were 
also  presented  to  their  Lordships. 

They  have,  however,  failed  to  find  any  legal  principle  in  the 
law  of  the  island  relating  to  real  property  upon  which  the 
judgment  of  the  Eoyal  Court  can  be  supported ;  and  they  must, 
therefore,  humbly  advise  His  Majesty  that  the  judgment 
appealed  from  be  reversed,  and  instead  thereof  it  be  declared 
that  the  tunnel  under  the  Moie  du  Creux  mentioned  in  the 
cause  is  the  private  property  of  the  appellant  and  that  the 
public  has  no  right  of  way  through  it,  and  that  the  costs  in 
both  Courts  below  ought  to  be  paid  by  the  respondents.  The 
respondents  must  also  pay  the  costs  of  this  appeal. 


Solicitor  for  appellant :  G.  Bodman. 

Sohcitors  for  respondents  :  Nisbet,  Daw  d  Nisbet. 
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BANK  OF  NEW  SOUTH  WALES      .    .  Defendants;  J-C* 


AND 


1902 


GOULBUKN  VALLEY  BUTTEK  COM-|  ' 
PANY  PKOPEIETAKY,  LIMITED  .    .j  — ' 

ON  APPEAL  FEOM  THE  SUPREME  COURT  OF  VICTORIA. 

BanJcer  and  Customer — Transfer  of  Money  from  Company^ s  Account  to  its 
Managing  Director's  overdrawn  Private  Account — Rights  of  Banker. 

In  an  action  by  a  company  to  recover  from  its  bankers  moneys  which, 
standing  to  the  credit  of  its  account,  had  been  transferred  by  cheques  of 
its  managing  director  to  the  credit  of  his  own  overdrawn  private  account 
with  the  same  bankers  : — 

Jleldj  that  the  bank,  acting  in  good  faith  and  without  notice  of  any 
irregularity,  was  not  bound  before  honouring  the  cheques  to  inquire  into 
the  state  of  the  account  between  the  company  and  its  managing  director. 

Appeal  from  an  order  of  the  Full  Court  (Oct.  11,  1900) 
partly  reversing  an  order  of  Hodges  J.  (June  4,  1900)  and 
directing  that  judgment  be  entered  for  the  respondents  in 
respect  of  three  sums,  1022Z.,  668Z.,  and  619Z.  2.s.  lOc?.,  making 
in  all  2309Z.  25.  lOd. 

The  action  was  brought  by  the  respondent  company,  in 
liquidation,  to  recover  these  amounts  under  the  circumstances 
stated  in  their  Lordships'  judgment.  The  respondents'  case 
originally  was  that  these  sums  were  paid  to  the  bank  by 
Ballantyne,  their  managing  director,  in  breach  of  his  duty  to 
the  company,  and  for  the  purpose  of  discharging  his  own 
indebtedness  to  the  bank,  and  that  the  bank  had  notice  thereof. 
Ultimately  it  was  contended  that  the  transactions  in  question 
were  ultra  vires  of  the  company,  and  the  case  was  argued  in 
both  Courts  below  on  that  footing. 

The  primary  judge  dismissed  the  action,  finding  as  a  fact  that 
the  bank  had  throughout  acted  in  good  faith  and  without 
notice  of  any  irregularity  or  breach  of  trust  on  the  part  o£ 

*  Present:  Lord  Macnaghten,  TiOun  Pavky,  TiOKD  Roreutson,  Lord 
Ltndi>ey,  Sir  Ford  North,  and  Siu  Artiiuu  Wii  si^n. 
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J.  0.      Ballantyne,  and  holding  that  the  arrangements  and  transactions 
1902      complained  of  were  legitimate  on  the  part  of  the  company  and 
Bank  of    ^ot  ultra  vires. 
^  WaITs™     "^^^  ^^11  ^ourt,  on  the  other  hand,  while  accepting  the 
GouLBURN  ^^^^■'^^  primary  judge  as  to  the  good  faith  of  the  bank, 

Valley    drew  the  inference  from  the  evidence  that  the  company's 
Company    account  was  really  opened  for  the  benefit  of  Ballantyne 
Pbopbietary.  personally,  and  that  the  transactions  which  in  fact  took  place 
were  also  ultra  vires. 


Haldane,  K.C.,  E.  F,  MitcJiell,  and  J".  K.  You7igy  for  the 
appellants,  contended  that  on  the  evidence  and  under  all  the 
circumstances  it  was  established  that  the  bank  received  each 
of  the  three  sums  sought  to  be  recovered,  and  credited  them  to 
Ballantyne's  private  account  in  good  faith  and  without  notice 
of  any  irregularity  or  breach  of  trust  on  the  part  of  Ballantyne. 
The  cheques  were  honoured  by  the  transfer  of  moneys  from 
the  credit  of  one  account  to  the  credit  of  another  in  the  ordinary 
course  of  business.  There  was  nothing  in  the  transactions 
between  Ballantyne  and  the  bank  which  made  it  the  duty  of 
the  bank  to  inquire  into  the  state  of  accounts  between  Ballan- 
tyne and  his  company.  In  the  ordinary  course  of  their  business 
there  would  be  cross-accounts  between  them,  and  moneys 
owing  sometimes  by  one  and  sometimes  by  the  other.  It  was 
proved  that  the  bank  acted  in  good  faith  and  honestly,  and 
there  was  no  case  made  for  the  company  to  entitle  them  to 
recover  back  the  moneys  which  had  been  withdrawn  from  their 
account  by  their  managing  director  acting,  so  far  as  the  bank 
knew  or  had  means  or  duty  of  ascertaining,  in  the  ordinary 
discharge  of  his  duties.  Eeference  was  made  to  Gray  v. 
Johnston  (1)  to  the  effect  that  under  the  circumstances  of  this 
case  the  bank  must  be  shewn  to  be  cognizant  of  an  intended 
fraud ;  Thomson  v.  Clydesdale  Bank  (2) ;  Martin  V.  BocJce, 
Eyton  d  Co.  (3) ;  Ex  parte  Kingston,  In  re  Gross.  (4) 

Cohefi,  K.G.,  and  Montague  Ltcsh,  K.C.,  contended  that  the 
evidence  shewed  that  the  private  debts  of  Ballantyne  had  been 


(1)  (1868)  L.  E.  3  H.  L.  1.  (3)  (1885)  53  L.  T.  (N.S.)  946. 

(2)  [1893]  A.  C.  282,  292.  (4)  (1871)  L.  E.  6  Ch.  632. 
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paid  out  of  the  moneys  of  the  company.  In  doing' so  Ballan- 
tyne  committed  breaches  of  trust  as  director.  The  bank  knew, 
or  ought  to  have  known  from  the  conversations  and  arrange- 
ments made,  that  Ballantyne  was  acting  wrongfully  and  had  no 
right  to  deal  with  the  company's  money  for  his  own  purposes. 
The  bank  was  accordingly  party  to  the  breach  of  trust,  and 
liable  to  repay  the  moneys  which  it  had  so  obtained.  The 
transaction  cannot  be  said  to  have  been  in  the  ordinary  course 
of  business.  Keference  was  made  to  CartmelVs  Case.  (1) 
Counsel  for  the  appellants  were  not  heard  in  reply. 

The  judgment  of  their  Lordships  was  delivered  by  1902 

LoED  Davey.  This  is  an  appeal  from  an  order  of  the  Full  -^"^2/  ^■ 
Court  of  the  Supreme  Court  of  the  State  of  Victoria,  dated 
October  11,  1900,  reversing  the  judgment  of  the  primary  judge 
(Hodges  J.)  of  the  previous  June  4  in  an  action  in  which  the 
respondent  company  was  plaintiff,  and  the  appellant,  the  Bank 
of  New  South  Wales,  was  defendant.  The  object  of  the  action 
(so  far  as  material)  was  to  recover  from  the  bank  three  sums  of 
1022Z.,  668Z.,  and  619Z.  25.  IM,,  which  it  was  alleged  had  been 
improperly  transferred  from  the  respondent  company's  account 
at  the  bank  to  the  account  of  one  Alexander  Lindsay  Ballantyne, 
and  so  lost  to  the  company. 

The  company  was  incorporated  in  October,  1895,  under  the 
Companies  Act,  1890,  of  the  State  of  Victoria,  with  a  capital  of 
1200^.  divided  into  forty-eight  shares.  The  principal  object  of 
the  company  was  to  carry  on  the  business  of  a  creamery  and 
butter  factory,  and  deal  in  butter  and  other  similar  products, 
and  it  was  empowered  by  its  memorandum  of  association  to 
carry  on  its  business  either  singly  or  in  connection  with  any 
other  corporation,  companies,  firms,  or  persons.  The  articles 
provided  for  the  appointment  of  a  managing  director,  and  tlie 
directors  were  empowered  to  delegate  to  the  nianagiug  director 
for  the  time  being  such  of  their  powers  and  authorities  as  the 
directors  should  think  fit. 

In  and  for  some  years  prior  to  June,  1898,  AK^xandor  Tjindsay 
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J.  0.  Ballantyne  was  carrying  on  business  in  Melbourne  as  a  dairy- 
1902      farm  produce  merchant,  and  kept  his  banking  account  at  the 

Bank  of    Flinders  Street  branch  of  the  appellant  bank.  He  was  apparently 
^^Wales^^  in  good  credit,  and  had  been  allowed  to  overdraw  his  account 
V.        from  time  to  time  to  the  extent  of  about  4000Z.  against  the 

Valley    security  of  bills  for  collection  and  boxes  of  butter. 

Company  the  month  of  May,  1898,  Ballantyne  arranged  for  the 

Frofbietaey.  purchase  of  all  the  shares  in  the  company  with  a  view  to  the 
amalgamation  of  his  own  and  the  company's  businesses.  This 
arrangement  was  effected  by  two  documents  both  dated  June  3, 
1898,  and  pursuant  thereto  all  the  shares  were  transferred  to 
Ballantyne  or  his  nominees,  and  Ballantyne  and  two  of  his 
nominees  were  elected  directors.  Ballantyne  was  elected 
chairman  of  the  board,  and  on  June  6,  1898,  he  was  appointed 
managing  director  of  the  company. 

Ballantyne  informed  Mr.  Earle,  the  manager  of  the  Flinders 
Street  branch  of  the  bank,  of  his  purchase  of  the  shares.  And 
on  some  day  between  May  31  and  June  9  he  called  on  Earle. 
What  then  took  place  is  thus  stated  by  Earle,  whom  the  Courts 
below  treated  as  an  honest  and  credible  witness : — 

"  He  asked  me  if  I  had  any  objection  to  his  bringing  the 
account  of  the  Goulburn  Valley  Butter  Company  from  the 
Eoyal  Bank  to  my  bank.  I  said  that  I  had  no  objection,  and 
asked  him  if  he  was  going  to  close  up  his  own  account.  He 
said  that  he  was  not  going  to  close  it  up,  and  I  asked  him 
why  he  did  not  keep  one  account  for  the  whole  business.  He 
said  that  he  wished  to  keep  his  old  connection  together,  and 
thought  that  some  of  his  old  customers  would  deal  with  A.  L. 
Ballantyne,  but  would  not  deal  with  the  Goulburn  Valley 
Butter  Company,  and  for  that  reason  he  would  buy  produce 
from  his  old  customers  in  the  name  of  A.  L.  Ballantyne  and 
pay  them  with  A.  L.  Ballantyne's  cheque,  but  that  the  goods 
so  bought  would  go  into  the  Goulburn  Valley  Butter  Company's 
works  to  be  made  up  by  them,  sold  by  the  company,  and  the 
proceeds  of  the  sale  paid  into  the  company's  account,  and 
therefore  the  two  accounts  would  require  to  be  adjusted,  and 
for  that  purpose  he  said  that  he  would  leave  me  two  cheques 
signed  in  blank — one  by  the  Goulburn  Valley  Butter  Company 
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and  one  by  himself — and  I  was  to  use  these  cheques  as  I  thought      J.  c. 
fit  for  adjustment  purposes."  1902 
Ballantyne's  account  of  the  interview  was  as  follows  : —  Bank^of 
''(Q,)  Anything  else  done  the  same  day?— (^.)  I  said  to  ^^^^^^^^ 
Mr.  Earle  that  as  I  had  undertaken  to  pay  the  company's 
debts — about  900Z.,  roughly  speaking — within  a  fortnight,  my  Valley 
account  might  be  overdrawn,  and  that  I  would  give  him  the  qq^^^y 
company's  cheque  to  hold  in  blank,  and  one  of  my  own  cheques  Propkietaey. 
to  adjust  from  time  to  time  as  occasion  might  arise.  The 
company  had  not  any  assets,  and  were  not  able  to  pay  the 
liabilities  as  they  became  due. 

"  (Q.)  Was  anything  said  about  goods? — (A.)  I  said  I  would 
be  supplying  the  company  with  goods  myself  during  the  whole 
of  June,  and  that  would  be  a  reason  for  my  account  being 
bigger, 

"  {Q.)  Did  you  explain  to  him  what  goods ? — {A.)  I  told  him 
I  was  going  to  amalgamate  the  two  businesses  together,  and 
that  with  the  idea  of  holding  the  goodwill  of  both  my  own 
business  and  the  company's  business  I  would  draw  cheques  on 
both  accounts — eventually  I  purposed  trading  under  the  name 
of  the  Goulburn  Company  altogether,  so  as  to  retain  all  the 
business  I  could." 

On  June  9  an  account  was  opened  in  the  name  of  the  com- 
pany at  the  Flinders  Street  branch  of  the  bank,  and  two 
cheques,  one  signed  by  Ballantyne  personally  and  one  signed 
by  him  as  managing  director  for  the  company,  but  both 
undated  and  blank  in  amount,  were  handed  to  Earle.  At  this 
date  Ballantyne's  account  was  overdrawn  to  the  extent  of 
667Z.  155.  against  security.  Some  point  was  made  of  this  in 
the  Court  below,  but  their  Lordships  do  not  attach  any  import- 
ance to  it,  because  it  is  clear  that,  applying  the  principle  of 
Clayton's  Case  (1),  the  balance  to  his  debit  had  run  off  before 
September  5.  Between  June  9  and  September  5  both  accounts 
were  operated  on  by  payment  in  of  sums  to  credit  and  the 
drawing  of  cheques  upon  them. 

On  September  5,  1898,  Ballantyne's  account  was  overdrawn 
to  the  extent  of  1354Z.  15s.  V)d.  against  security  amounting  to 
(1)  (ISU))  1  Mcr.  575;  15  R.  R.  KU. 
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J.  0.      335Z.,  shewing  a  net  debit  of  1019Z.  155.  lOcZ.,  while  the  com- 
1902      pany's  account  was  in  credit  to  the  extent  of  430Z.  Is.  7cZ.,  and 
Bank  of    Security  was  held  by  the  bank  amounting  to  652Z.,  shewing  a 
^  Wa^lTs™  net  credit  of  1082Z.  Is.  Id.    On  that  date  Ballantyne  called  at 
^   ^-       the  bank,  and  Earle  mentioned  to  him  the  state  of  the  accounts. 
Valley    Ballantyne  then  suggested  that  the  accounts  should  be  adjusted 
Company    by  making  a  transfer  from  the  company's  account,  and  by  his 
Pbopbietaby.  jjjrgQ^jon  the  company's  blank  cheque  was  filled  up  with  the 
sum  of  1022Z.  and  dated  September  5, 1898,  and  it  was  initialled 
by  Ballantyne.    The  amount  of  the  cheque  was  on  the  same 
day  debited  to  the  company  and  credited  to  Ballantyne' s 
account.    This  is  the  first  sum  claimed  in  the  action. 

On  September  30,  1898,  a  similar  transaction  took  place. 
Another  blank  cheque  of  the  company  which  had  been  given 
to  Earle  in  place  of  the  previous  one  was  filled  up  by  Ballan- 
tyne's  directions  with  the  sum  of  668Z.  and  initialled  by  him. 
The  amount  was  credited  to  Ballantyne's  account,  which  was 
then  overdrawn  to  the  amount  of  667Z.  4s.  Id.  This  is  the 
second  amount  in  question. 

On  November  5,  1898,  a  cheque  of  that  date  of  the  company 
for  619Z.  2s.  lOd.  was  paid  over  the  counter  to  the  credit  of 
Ballantyne's  account  in  the  ordinary  way.  At  that  date  Ballan- 
tyne's account  was  overdrawn  to  the  extent  of  619Z.  2s.  IQd. 
against  security  amounting  to  228Z.  This  is  the  third  and  last 
sum  claimed. 

To  complete  the  story,  it  appears  that  on  November  25, 1898, 
Ballantyne's  account  was  in  credit  and  the  company's  account 
was  overdrawn.  Earle,  without  any  communication  with 
Ballantyne,  filled  up  his  blank  cheque  in  favour  of  the  company 
with  the  amount  of  231Z.  2s.  Id.  and  placed  it  to  the  credit  of 
the  company's  account.    This  has  not  been  objected  to. 

On  January  18, 1899,  the  company  went  into  liquidation,  and 
in  the  following  March  Ballantyne's  estate  was  placed  under 
sequestration.  Earle  stated  in  his  evidence  that  he  had  no 
suspicion  of  Ballantyne's  financial  difficulties  until  December, 
1898,  and  no  attempt  was  made  to  fix  him  with  earlier  notice. 

It  should  be  mentioned,  as  the  Court  below  attached  some 
importance  to  it,  that  in  July,  1898,  Ballantyne  sold  four  of  the 
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company's  shares  to  a  Mr.  Stone  and  another  share  to  a      J.  C. 
Mr.  Shingler,  who  continued  to  hold  them  until  the  liqui-  1902 
dation.    In  the  view  which  their  Lordships  take  of  the  banTof 
transactions  this  circumstance  does  not,  however,  appear  to  ^^^^^eT^ 
them  material.  v. 

The  respondent's  case  as  originally  pleaded  was  in  effect  that  Valley^ 
the  above-mentioned  sums  were  paid  to  the  appellant  bank  in  OysiF^Y 
breach  of  Ballantyne's  duty  as  managing  director  for  the  pur-  ^^-orRiETARY. 
pose  of  discharging  his  private  indebtedness  to  the  bank,  and 
that  the  bank  had  notice  thereof ;  but  in  the  course  of  the  trial 
the  respondent  obtained  leave  to  amend,  and  set  up  the  case 
that  the  transactions  in  question  were  ultra  vires  of  the  com- 
pany.   The  primary  judge  found  that  the  bank  had  acted  in 
good  faith  and  without  notice  of  any  irregularity  and  breach  of 
trust  on  the  part  of  Ballantyne,  and  that  the  transactions  were 
not  ultra  vires  of  the  company.    The  Full  Court  held  that  the 
transaction  entered  into  if  carried  out  would  have  been  ultra 
vires,  and  that  it  was  ultra  vires  as  carried  out  whatever 
agreement  was  entered  into. 

r.  It  is  a  little  difficult  to  see  what  it  exactly  was  that  is  said  to 
have  been  ultra  vires  of  the  company.  Ballantyne's  proposal 
to  work  his  own  business  in  connection  with  that  of  the  com- 
pany as  disclosed  by  him  to  Barle  was  certainly  not  ultra  vires. 
Nor  was  the  giving  of  blank  cheques  for  the  purpose  of  adjust- 
ing the  two  banking  accounts  in  itself  ultra  vires.  It  is  not  a 
prudent  or  very  businesslike  act  of  a  manager  of  a  company  or 
anybody  else  to  entrust  another  with  a  blank  cheque,  but  no 
liability  is  incurred  until  the  cheque  is  made  use  of,  and  the 
fact  and  extent  of  liability  will  then  depend  on  the  circum- 
stances of  the  case.  If  Earle  had  taken  upon  himself  to  fill  up 
a  blank  cheque  on  the  company's  account,  he  would  very  likely 
have  imposed  upon  the  bank  the  obligation  of  shewing  that  the 
company  was  at  that  date  indebted  to  Ballantyne  in  the 
amount.  But  he  did  not  do  this.  Both  on  September  5  and 
on  September  30  the  cheque  was  filled  up  under  Ballantyne's 
direction,  and  with  an  amount  authorized  by  him  on  behalf  of 
the  company.  The  transaction,  therefore,  was  precisely  the 
same  as  if  the  company's  cheque  for  the  amount  in  favour  of 
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J.  C,  Ballantyne  had  been  handed  to  the  bank  with  directions  to 

1902  place  the  amount  to  Ballantyne's  account.    This  was  in  fact 

Bank  of  the  form  of  the  third  transaction  in  question. 

"^^Wales™  "^^^  learned  counsel  for  the  respondent  admitted  that,  if 

^  Ballantyne  was  indebted  to  the  company  at  the  respective 

GouLBUEN  .  r     J  r 

Valley  dates  of  the  three  cheques  m  the  amounts  for  which  they  were 
Company  drawn,  no  question  could  be  raised.  The  question,  therefore,  is 
Pkoprietaey.  22 arrowed  to  this  :  whether  there  was  any  duty  on  the  part  of 
the  bank  or  its  manager  to  inquire  into  the  state  of  the  account 
between  Ballantyne  and  the  company.  There  is  no  evidence 
that  Earle  knew  that  the  company  was  not  indebted  to  Ballan- 
tyne, or  that  the  latter  was  not  justified  in  filling  up  the  cheques 
for  the  amounts  they  bear,  and  Earle  states  in  his  evidence  that 
his  belief  was  that  any  transfer  Ballantyne  made  was  simply 
transferring  money  that  the  company  was  owing  to  him.  The 
course  of  business  as  described  to  Earle  would  necessarily 
result  in  cross-accounts  between  Ballantyne  and  the  company, 
and  probably  in  the  latter  becoming  indebted  to  Ballantyne, 
and  indeed  there  would  be  no  objection  in  the  company  making 
,  advances  to  Ballantyne  to  enable  him  to  meet  his  engagements 
for  butter  on  their  account.  The  law  is  well  settled  that  in  the 
absence  of  notice  of  fraud  or  irregularity  a  banker  is  bound  to 
honour  his  customer's  cheque  {Gray  v.  Johnston  (1) ;  Tho7nson 
V.  Clydesdale  Bank  (2)),  and  is  entitled  to  set  off  what  is  due 
to  a  customer  on  one  account  against  what  is  due  from  him  on 
another  account,  although  the  moneys  due  to  him  may  in  fact 
belong  to  other  persons  :  Union  Bank  of  Australia  v.  Murray- 
Aynsley.  (3)  On  the  other  hand,  a  banker  is  not  justified  of 
his  own  motion  in  transferring  a  balance  from  what  he  knowB 
to  be  a  trust  account  of  his  customer  to  the  same  customer's 
private  account :  Ex  ^arte  Kingston ,  In  re  Gross.  (4)  Their 
Lordships  are  of  opinion  that  Earle  was  not  bound  to  inquire 
into  the  state  of  the  account  between  the  parties.  He  had  no 
materials  to  enable  him  to  do  so,  and  it  is  difficult  to  suggest 
any  one  of  whom  he  could  have  made  inquiry  other  than 
Ballantyne  himself.    Their  Lordships,  therefore,  hold  that  the 

(1)  L.  K.  3  H.  L.  1.  (3)  [1898]  A.  C.  693. 

(2)  [1893]  A.  C.  282.  (4)  L.  E.  6  Ch.  632. 
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bank  is  not  affected  with  notice  of  any  irregularity  on  J.  C. 
Ballantyne's  part.  1902, 

The  learned  Chief  Justice  seems  to  have  thought  that  there    bank  of 
was  some  agreement  and  intention  on  the  part  of  Earle  and  ^^^ales^^ 
Ballantyne  to  discharge  the  latter's  previous  indebtedness  to  the 
bank  out  of  the  company's  money.    Questions  were  also  put  to  Valley 
Earle  in  his  cross-examination  as  to  his  view  of  the  propriety  company 
of  the  transactions  in  other  circumstances.    It  is  possible  that  p^c*prietary. 
Earle  was  imperfectly  acquainted  with  the  law  relating  to  joint 
stock  companies,  and  that  he  placed  some  and  perhaps  undue 
reliance  on  the  fact  of  Ballantyne  being  sole  owner  of  the 
shares.    But  the  bank  is  bound  only  by  Earle's  acts  and  know- 
ledge, and  not  by  his  opinions  on  legal  questions.    In  their 
Lordships'  judgment  the  evidence  does  not  warrant  the  inference 
of  an  agreement  between  Earle  and  Ballantyne  to  discharge 
the  latter's  private  debts  out  of  the  company's  money,  and  the 
cheques  were  not  in  fact  applied  (as  assumed  by  the  Chief 
Justice)  in  discharge  of  Ballantyne's  indebtedness  existing  on 
June  9. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
order  of  the  Full  Court  of  October  11,  1900,  should  be  dis- 
charged, and  there  should  be  substituted  for  it  an  order 
dismissing  the  respondent's  appeal  to  the  Full  Court  with  costs. 
The  respondent  will  also  pay  the  costs  of  this  appeal 


Solicitors  for  appellants  :  Wadeso7i  cC-  Malleson, 
Solicitors  for  respondent :  Flegg  d-  Son. 
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Consolidated  Appeal  and  Ceoss-Appeal. 
ON  appeal  feom  the  supreme  court  of  victoria. 

Victorian  Administration  and  Prohate  Act,  1890,  s.  115 — Construction — 
Intent  to  evade — Sjoecialty  Debt  in  New  South  Wales  liable  to  Duty  in 
Victoria. 

Sect.  115  of  the  Administration  and  Probate  Act  of  Victoria,  1890, 
which  enacts  that  transfers  made  with  intent  to  evade  payment  of  duty- 
extends  to  and  strikes  at  colourable  transactions  only. 

Simms  v.  Begistrar  of  Probates,  [1900]  A.  C.  323,  followed. 

If  the  transfer  is  complete,  a  manifest  desire  on  the  part  of  the  transferor 
to  avoid  liability  to  duty  is  not  sufficient  to  prove  an  intent  to  evade 
payment  within  the  meaning  of  the  enactment. 

A  debt  which  though  a  specialty  debt  in  New  South  Wales  is  a  simple 
contract  debt  in  Victoria,  where  both  testator  and  debtor  resided  and 
were  domiciled,  is  an  asset  in  Victoria,  recoverable  under  a  Victorian 
probate,  and  liable  to  duty  in  Victoria. 

Ceoss-appeals  from  a  judgment  of  the  FuU  Court  (May  1, 
1901)  reversing  a  judgment  of  IMadden  C.J.  (Dec.  5,  1900). 

The  questions  decided  are  with  reference  to  the  HabiHty 
of  the  appellants,  as  executors  of  the  late  Thomas  Budds 
Payne  of  Melbourne,  to  pay  probate  duty  upon  three  sums  of 
45,771Z.  35.  26?.,  75,123Z.  4s.  M.,  and  63,025Z.  175.  M.  The 
said  sums  were  included  in  the  amount  on  which  duty  was 
paid  by  the  appellants  on  obtaining  probate,  and  the  judgments 
under  appeal  were  given  in  proceedings  commenced  by  petition 
of  right,  in  which  they  sought  to  recover  back  so  much  duty  as 
had  been  paid  in  respect  thereof. 

These  three  sums  were  secured  by  three  statutory  mortgages 
of  land  in  New  South  Wales.    With  regard  to  the  first  two  of 


*  Present:  Loed  Macnaghten,  Lord  Davey,  Lord  Eobertson,  Lord 
LiNDLEY,  Sir  Ford  North,  and  Sir  Arthur  Wilson. 
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them,  the  question  in  dispute  was  whether  or  not  the  sums  of      J.  C. 
money  represented  by  those  mortgages  which  were  admittedly      1902  - 
transferred  without  consideration  by  the  testator  to  the  appel-  Payne 
lant  John  Frederick  WilHam  Payne  prior  to  the  making  of  the 

mortgages  were  (as  contended  for  the  Crown)  transferred   

*'  with  intent  to  evade  the  payment  of  duty "  within  the 
meaning  of  s.  115  of  the  Administration  and  Probate  Act  of 
Victoria,  1890  (No.  1060).  With  regard  to  the  third  sum,  the 
question  in  dispute  was  whether  or  not  the  principal  sum 
secured  by  the  mortgage  and  the  interest  thereon  were  at  the 
date  of  the  death  of  the  testator  assets  in  Victoria  so  as  to 
render  them  liable  to  probate  duty  there. 

Madden  C.J.  entered  judgment  for  the  appellants  in  reference 
to  the  first  question  in  dispute  on  the  ground  that  the  gifts  of 
money  representing  the  moneys  lent  in  the  first  two  mortgages 
were  gifts  bona  fide  made  to  the  appellant  John  Frederick 
William  Payne,  and  not  gifts  made  with  intent  to  evade  the 
payment  of  duty.  He  entered  judgment  for  the  Crown  in 
reference  to  the  third  mortgage  upon  the  ground  that  the 
mortgage  was  a  simple  contract  debt,  and  therefore  situated  for 
probate  purposes  where  the  debtor  was.  Upon  appeal,  the 
Full  Court  reversed  the  decision  of  Madden  C.J.  on  both 
points. 

E.  F,  Mitchell  and  J".  WilliaviSy  for  the  appellants,  con- 
tended that  the  judgment  appealed  from  was  wrong  in  directing 
duty  to  be  paid  on  the  first  two  mortgages.  The  evidence 
proved,  and  the  first  Court  was  right  in  finding,  that  the 
moneys  secured  by  those  mortgages  were  bona  fide  absolute 
gifts  by  the  testator,  and  consequently  they  did  not  come 
within  the  provisions  of  s.  115  of  the  Act  of  1890.  The  Full 
Court  ought  not  to  have  held,  under  the  circumstances  proved, 
that  they  were  made  with  intent  to  evade  tlie  payment  of 
duty  "  within  the  meaning  of  that  section.  That  section  only 
applies  where  such  gifts  are  made  with  intent  to  evade  the 
payment  of  duties  imposed  by  the  Act  of  1890.  Kefcicuce 
was  made  to  Simins  v.  Begistrar  of  Probates  (1) ;  BuUivant  v. 
(1)  [1900]  A.  C.  323. 
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J.  C.      Attorney -General  of  Victoria  (1) ;  Finlay  v.  Beg.  (2)  The 
1902      Court  below  did  not  distinguish  between  a  desire  to  evade 
Payne     liability  and  an  intent  to  evade  payment.    They  held  that  if 
Bex  inducement  to  give  was  the  desire  to  get  rid  of  liability  to 

  probate  duty  the  gift  was  void.    It  followed  that,  if  a  gift  had 

once  been  made  with  that  desire  and  the  donee  had  spent  or 
otherwise  lost  it,  so  that  at  the  time  of  the  testator's  death  it 
had  ceased  to  exist,  duty  would  still  be  payable.  No  such 
intention  should  be  imputed  to  the  Legislature,  which  struck 
at  colourable  transactions  only,  and  did  not  affect  real  and 
operative  transactions  by  testator  all  his  life  on  the  ground 
that  the  apparent  motive  for  them  was  sufficient  to  render 
them  null  and  void. 

Haldane,  K.C.y  and  Bowlatt,  for  the  respondent,  contended 
that  the  evidence  shewed  that  the  sums  represented  by  the 
first  two  mortgages  were  never  really  given  away  by  the 
testator.  They  were  merely  transfered  to  Payne  to  be  invested 
in  his  name  in  the  course  of  his  management  of  the  testator's 
affairs.  The  circumstances  rebutted  any  presumption  that 
they  were  transferred  by  way  of  advancement,  and  shewed  that 
they  were  transferred  "  with  intent  to  evade  the  payment  of 
duty  "  within  the  meaning  of  s.  115.  In  cross-appeal  they  con- 
tended that  in  regard  to  the  third  statutory  mortgage  the  debt 
was  a  simple  contract  debt,  and  was  for  probate  purposes 
situated  where  the  debtor  was.  The  true  view  of  the  facts 
was  that  the  testator  and  his  mortgagor  were  both  domiciled 
in  Victoria.  The  mortgage,  no  doubt,  was  over  lands  in  New 
South  "Wales ;  and  the  instrument  of  mortgage  was  in  form 
authorized  by  the  Eeal  Property  Act  of  New  South  Wales 
(26  Vict.  No.  9).  By  this  instrument,  which  was  not  under 
seal,  the  mortgagee  covenanted  to  pay  to  the  testator's  account 
at  the  Bank  of  Victoria  in  Melbourne  the  sum  of  63,000Z.,  and 
interest  quarterly  in'  the  same  manner.  The  principal  sum 
was  not  due  at  the  testator's  death,  and  the  instrument  of 
mortgage  was  in  Victoria  at  that  date.  Under  these  circum- 
stances the  executors  could  have  sued  for  and  recovered  the 
debt  in  Victoria  by  virtue  of  the  Victorian  probate.  The  debt 
(1)  [1901]  A.  C.  196.  (2)  (1899)  15  Yict.  L.  E.  212. 
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was  made  payable  in  Melbourne,  and  the  circumstance  that  it      J.  C. 
was  secured  on  land  outside  Victoria  was  immaterial.    Eefer-      1902  ' 
ence  was  made  to  Attorney -General  v.  Bouwens  (1)  ;  Com-  pI^e 
missioner  of  Stamps  v.  Hope  (2) ;  Walsh  v.  Beg.  (3);  Henty  v. 

Beg.  (4)  ;  Blackwood  v.  Beg.  (5)   

E.  F.  Mitchell,  and  J.  H.  Williams,  for  respondents  in  cross- 
appeal,  contended  that  the  Full  Court  was  right  in  holding 
that  duty  was  not  payable  on  the  third  mortgage  in  question, 
because  the  Victorian  probate  would  not  enable  the  executors 
to  deal  with  it.  That  was  the  test  established  by  Blackwood  v. 
Beg.  (5)  This  property  was  governed  by  a  special  Act  of  New 
South  Wales  (26  Vict.  No.  9),  and  the  grant  of  probate  in 
New  South  Wales  was  necessary  to  enable  the  executors  to 
deal  with  it.  Commissioner  of  Stamps  v.  Hope  (2),  which  was 
a  case  not  under  the  Real  Property  Act,  but  under  the  Crown 
Leaseholds  Act,  did  not  establish  that  the  locality  of  a  special 
debt  was  the  only  test  to  be  applied,  and  was  not  appHcable  to 
this  debt.  The  property  was  an  asset  of  the  testator  within 
the  Colony  of  New  South  Wales,  and  not  within  the  Colony 
of  Victoria.  Under  s.  35  of  26  Vict.  No.  9,  this  mortgage  debt 
was  a  specialty  debt  locally  situated  in  New  South  Wales  at 
the  time  of  the  testator's  death  :  see  In  the  Will  of  Currie  (6)  ; 
Laidlay  v.  The  Lord  Advocate  (7);  Attorney-General  v. 
Bimond  (8);  Attorney -General  v.  Hope  (9);  Attorney -General 
V.  Bouwens  (1);  Ex  parte  Home  (10);  Attorney-General  v. 
Higgins  (11) ;  Bower  v.  Beg.  (12) ;  Harding  v.  Commissioner  of 
Stamps  for  Queensla7id.  (13) 

The  judgment  of  their  Lordships  was  delivered  by  1902 

LoED  Macnaghten.  The  appellants,  who  are  also  respond-  Juhj  0. 
ents  in  the  cross-appeal,  are  the  executors  of  the  will  of  the 

(1)  (1838)  4  M.  &  W.  171;  HI  (8)  (1831)  1  C.     J.  35G ;  35  R.  K. 
B.  E.  517.  7313. 

(2)  [1891]  A.  C.  476,  481.  (9)  (1834)  1  C.           K.  5.10;  37 

(3)  [1894]  A.  C.  144.  E.  R.  29. 

(4)  [1896]  A.  C.  567.  (10)  (1828)  7  H.     C.  632. 

(5)  (1882)  8  App.  Caa.  82.  (11)  (1857)  2  II.     N.  339. 

(6)  (1899)  25  Vict.  L.  R.  224.  (12)  (1886)  12  Vict.  L.  R.  50. 

(7)  (1890)  15  App.  Cas.  489.  (13)  [1898]  A.  C.  7I^I>. 
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J.  C.  late  Thomas  Bndds  Payne,  a  gentleman  of  great  wealth,  who 
1902      died  on  August  27,  1897,  domiciled  in  Victoria  at  the  time  of 

Payne      hlS  death. 

Eex         "^^^  proceedings  out  of  which  the  appeal  and  cross-appeal 

  arose  were  commenced  by  a  petition  of  right,  whereby  the 

executors  sought  to  recover  back  probate  duty  paid  in  respect 
of  three  several  sums  of  45,000Z.,  75,000/.,  and  63,000Z.,  and 
the  interest  accrued  on  those  sums  respectively,  at  the  time  of 
the  testator's  death.  The  three  principal  sums  were  secured 
by  three  statutory  mortgages  of  land  in  New  South  "Wales, 
which  are  referred  to  in  the  proceedings  as  Kiddle's  mortgage, 
McVean's  mortgage,  and  McCuUoch's  mortgage. 
^  The  sum  of  45,000Z.  secured  by  Kiddle's  mortgage  and  the 
greater  part  of  the  sum  of  75,000Z.  secured  by  McVean's  mort- 
gage were  made  over  by  the  testator  in  the  year  1896  without 
consideration  to  his  eldest  son,  the  appellant  John  Frederick 
William  Payne,  and  both  mortgages  were  taken  in  his  name. 
The  first  question  is.  Were  these  transfers  made  "  with  intent 
to  evade  the  payment  of  duty  "  within  the  meaning  of  s.  115 
of  the  Administration  and  Probate  Act  of  Victoria,  1890  ?  The 
answer  must  depend  on  the  true  construction  of  that  enact- 
ment, and  on  the  proper  inference  to  be  drawn  from  the 
evidence  as  to  the  real  nature  of  the  transaction  between 
father  and  son. 

The  question  in  controversy  with  regard  to  McCulloch's 
mortgage  is  whether  or  not  the  principal  sum  secured  thereby, 
with  the  interest  accrued  at  the  date  of  the  testator's  death, 
was  an  asset  in  Victoria  so  as  to  render  it  liable  to  duty  there. 
This  question  would  also  have  to  be  considered  in  reference  to 
Kiddle's  mortgage  and  McVean's  mortgage  in  the  event  of  it 
being  held,  in  accordance  with  a  contention  put  forward  on 
behalf  of  the  respondent,  that  the  transfers  of  the  two  sums 
secured  thereby  were'  merely  colourable. 

The  case  came  on  to  be  heard  before  Madden  C.J.  He 
decided  the  first  question  in  favour  of  the  executors,  the  second 
in  favour  of  the  Crown.  On  appeal  the  position  was  reversed. 
The  Full  Court  determined  the  first  question  in  favour  of  the 
Crown  and  the  second  in  favour  of  the  executors. 
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Secfc.  115  of  the  Act  of  1890  contains  the  following  enact-  J.  C. 
ment : —  1902 

''If  any  person  has  made  or  shall  hereafter  make  any  con-  payne 
veyance  or  assignment,  gift,  delivery,  or  transfer  of  any  estate  -^^^ 

real  or  personal,  or  of  any  money  or  securities  of  money,  with   

intent  to  evade  the  payment  of  duty  under  this  part  of  this 
Act,  in  case  such  person  should  die  the  property  contained  in 
any  such  conveyance  or  assignment,  or  the  subject-matter  of 
any  such  gift,  delivery,  or  transfer,  shall,  upon  the  death  of 
such  person,  be  deemed  to  form  part  of  his  estate  for  the 
purposes  of  this  part  of  this  Act  upon  which  duty  shall  be 
payable  under  this  part  of  this  Act,  and  the  payment  of  the 
duty  upon  the  value  of  such  property  may  be  enforced  against 
such  property  in  the  same  way  that  duty  under  this  part  of 
this  Act  is  enforceable,  and  as  if  such  person  had  bequeathed 
or  devised  the  said  property  to  the  person  to  whom  the  same 
may  have  been  conveyed,  assigned,  given,  delivered,  or 
transferred." 

The  section  then  goes  on  to  deal  (1.)  with  conveyances  or 
assignments,  gifts,  deliveries,  or  transfers  intended  to  take 
effect  upon  the  death  of  the  person  making  the  same,  which 
are  to  be  "deemed  to  have  been  or  to  be  made,  as  the  case 
may  be,  with  intent  to  evade  the  payment  of  the  duty  "  under 
the  Act,  and  (2.)  with  donations  mortis  causa,  which  are  "  to 
be  deemed  to  form  part  of  the  deceased's  property  for  the 
purposes  of  estimating  the  duty." 

The  question  of  the  meaning  of  the  expression  "  with  intent 
to  evade  the  payment  of  duty  "  was  discussed  in  the  judgment 
of  this  Board  delivered  by  Lord  Hobhouse  in  Simms  v.  Begistrar 
of  Probates.  (1)  Although  the  construction  of  the  South 
Australian  Act  which  was  there  in  question  involved  the  con- 
sideration of  points  not  to  be  found  in  the  present  case,  their 
Lordships  are  of  opinion  that  the  principle  of  the  decision  must 
be  applied,  and  that  in  conformity  with  that  decision  it  must 
be  held  that  the  enactment  contained  in  the  earlier  part  of 
s.  115  of  the  Victorian  Act  of  1890  extends  to  and  strikes  at 
colourable  transactions  only.  It  will  be  observed  that  in  its 
(1)  [1900]  A.  C.  323. 
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J.  C.       terms  the  enactment  is  absolute,  without  Hmitation  of  time  or 
1902      amount.    It  is  difficult  to  suppose  that  the  Legislature  could 
Payne     have  intended  that  on  the  death  of  a  person  dying  after  the 
Rex.      passing  of  the  Act  a  strict  account  should  be  taken  of  all 
transfers  and  gifts  which  the  deceased  had  ever  made  in  the 
whole  course  of  his  life,  being  moved  thereto,  more  or  less,  by 
the  desire  of  avoiding  payment  of  death  duties — a  motive  which 
in  conjunction  with  others  operates  frequently  in  the  case  of 
gifts  to  charitable  institutions,  and  certainly  not  unfrequently 
in  the  case  of  gifts  to  near  relatives. 

Then  comes  the  question,  "Was  the  transaction  as  regards 
Kiddle's  mortgage  and  McVean's  mortgage  real,  or  only 
colourable?  On  the  one  hand  there  is  the  uncontradicted 
statement  of  Mr.  John  Frederick  William  Payne,  who  was 
examined  and  cross-examined  on  the  subject.  He  seems  to 
have  given  his  evidence  fairly  and  frankly.  He  was  believed 
by  the  Chief  Justice,  and  not  disbelieved  by  the  Court  of  Appeal. 
He  declared  positively  that  in  the  case  of  both  mortgages  the 
gift  to  him  was  an  absolute  gift  out  and  out,  not  qualified  by 
any  reservation  or  trust  or  secret  understanding  of  any  sort  or 
kind.  On  the  other  hand  there  is  a  circumstance  which  at 
first  sight  tends  to  create  suspicion.  Mr.  John  Frederick 
William  Payne  paid  substantially  the  whole  of  the  interest 
accruing  on .  these  mortgage  debts  to  his  father's  account,  and 
invested  it,  or  allowed  it  to  be  invested,  with  his  father's  moneys. 
The  learned  Chief  Justice  thought  that  the  peculiar  position  in 
which  Mr.  John  Frederick  William  Payne  was  placed  suggested 
an  adequate  and  satisfactory  explanation  of  his  conduct.  Mr. 
Payne,  the  father,  had  been  a  conveyancer.  He  retired  from 
the  profession,  but  still  kept  his  office  in  Melbourne,  and  there 
he  devoted  his  time  and  talents  to  the  accumulation  of  money 
by  prudent  investments.  Mr.  John  Frederick  William  Payne 
also  began  life  as  a  conveyancer,  but  about  twenty  years  ago, 
at  his  father's  instance,  he  too  gave  up  his  profession.  He  was 
unmarried.  He  went  to  live  in  his  father's  house  and  assisted 
his  father  in  the  management  of  his  business.  He  received  no 
salary  for  his  services,  but  he  had  the  advantage  of  living  in 
his  father's  house.    There  he  had  all  he  wanted.   He  had 
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some  means  of  his  own,  and  from  time  to  time  he  received  J.  C. 
presents  from  his  father.  He  had  no  expensive  tastes :  his  1902 
personal  expenditure  was  not  more  than  SOOl.  or  400Z.  a  year.  Yays) 
Then  the  intended  disposition  of  his  father's  estate  was  no  p'^-^ 

secret.    There  were  three  sons.    They  were  to  be  residuary   

legatees  in  equal  shares,  and  they  were  to  bring  into  hotchpot 
all  capital  sums  received  from  their  father  during  his  life. 
The  gifts  to  Mr.  John  Frederick  Wilham  Payne,  large  as  they 
seem,  were  far  short  of  his  expectations  under  the  will.  The 
object  of  these  gifts  was,  as  he  says,  to  accustom  him  to  the 
management  of  business  and  the  responsibihties  of  property, 
and  to  make  him  feel  independent  of  his  father,  and,  possibly, 
he  thinks,  to  induce  him  to  marry.  A  younger  brother  who 
was  married  at  the  time  had  been  advanced  on  his  marriage. 
In  these  circumstances  it  does  not  seem  so  very  extraordinary 
that  the  father  should  make  large  advances  to  his  eldest  son, 
and  that  the  son,  instead  of  hoarding  the  interest  (which  might 
have  given  rise  to  jealousy  and  ill  will),  should  throw  the  income 
which  he  did  not  care  to  spend  into  a  common  fund,  investing 
it  with  his  father's  moneys  for  the  ultimate  benefit  of  himself 
and  his  brothers.  Mr.  Payne,  the  father,  had  such  command 
of  money  and  such  skill  in  dealing  with  it  that  probably  the 
son  lost  little  or  nothing  by  not  keeping  his  own  money  in  his 
own  hands.  On  the  whole  their  Lordships  see  no  reason  to 
dissent  from  the  conclusion  at  which  the  Chief  Justice  arrived. 
The  judgment  of  the  Full  Court  was  based  on  a  view  which 
their  Lordships  cannot  accept.  They  thought  that  there  could 
be  no  "reasonable  motive"  for  making  the  gifts  in  question, 
unless  it  were  found  in  the  intent  to  evade  payment  of  duty. 
**  The  motive  for  saving  probate  duty,"  they  say,  "  reconciles 
with  reason  what  would  otherwise  appear  to  be  useless  pro- 
ceedings." Though  the  gift  might  be  a  perfected  gift  and  the 
conveyance  might  fulfil  all  legal  requisites,  a  manifest  desire 
on  the  part  of  the  donor  to  avoid  payment  of  duty  was  in  their 
opinion  enough  to  prove  an  intent  to  evade  payment  of  duty 
within  the  meaning  of  the  enactment. 

There  remains  the  question  as  to  McCulloch's  mortgage. 
That  was  the  testator's  property  at  the  time  of  his  death.  The 
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J.  C.      debtor  as  well  as  the  testator  resided  in  Victoria  and  was 
1902      domiciled  there.    The  debt,  though  a  specialty  debt  in  ISIew 
Payne     South  Wales,  was  a  simple  contract  debt  in  Victoria.  That 
j>^"^       being  so,  it  seems  to  their  Lordships  that  the  Chief  Justice  and 

  Hood  J.,  who  dissented  on  this  point  from  his  colleagues,  were 

right  in  holding  that  the  debt  was  an  asset  in  Victoria  and 
recoverable  under  a  Victorian  probate,  although  it  may  well 
be  that  in  order  to  discharge  the  mortgage  probate  duty  would 
also  have  to  be  paid  in  New  South  Wales,  and  the  debt,  i£ 
recovered  in  Victoria,  might  be  retained  in  Court  until  tha 
mortgagees  were  in  a  position  to  discharge  the  mortgage.  This 
result  seems  to  their  Lordships  consistent  with  the  practice  as 
established  in  England,  and  their  Lordships  see  no  reason  why 
a  similar  rule  of  practice  should  not  be  held  to  apply  in  an 
analogous  case  in  the  States  of  the  Australian  Commonwealth. 

Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
that  the  order  of  the  Full  Court  should  be  discharged,  each 
party  paying  his  own  costs  of  the  appeals  thereto,  and  the  order 
of  the  Chief  Justice  restored. 

As  the  appellants  have  succeeded  in  their  appeal,  and  the. 
respondent  is  successful  in  the  cross-appeal,  there  will  be  no 
order  as  to  costs  here. 

Solicitors  for  appellants  :  Burton^  Yeates  d  Hart, 
Solicitors  for  respondent :  Freshfields. 
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[PRIVY  COUNCIL.] 

PONAMMA  Plaintiff;  j.c.*, 

AND  1902 

AKUMOGAM  and  Others  Defendants,  -^^g. 

Ex  parte  PONAMMA. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CEYLON. 

Fractice—  Specia^l  Leave— Appeal  in  Forma  Fauperis. 

Where  a  Colonial  Code  made  no  provision  for  appeals  in  forma  pauperis, 
and  it  was  contended  that  the  case  was  as  regards  amount,  value,  and 
nature  fit  to  he  taken  in  appeal,  special  leave  was  under  the  circumstances 
of  the  case  granted. 

This  was  a  petition  for  special  leave  to  appeal  in  forma 
pauperis  from  a  decree  of  the  Supreme  Court  (Jan.  4,  1900) 
reversing  a  decree  of  the  District  Court  of  Badulla. 

It  stated  that  the  petitioner's  father  died  intestate  in  1884 
possessed  of  certain  plots  of  land  and  other  property  in  the 
Badulla  district ;  that  thereupon  Arumogam  (the  petitioner's 
brother)  and  their  mother,  without  having  taken  out  adminis- 
tration to  his  estate,  divided  it  between  some  of  his  children, 
including  the  petitioner,  without  the  petitioner's  consent  and 
■during  her  minority ;  that  in  1898,  seven  years  after  attaining 
her  majority,  she  sued  for  partition  of  the  deceased's  estate 
•among  his  heirs  under  the  Partition  Ordinance  10  of  1863  ; 
and  that  four  of  the  defendants  consented  to  the  prayer  of  the 
plaint,  while  the  remainder  resisted.  It  further  stated  that  the 
District  Judge  decreed  a  partition  as  prayed,  assigning  to  the 
petitioner  one-fourteenth  share,  the  total  value  of  the  estate 
being  Es.8000  ;  and  that  the  Supreme  Court,  on  the  appeal  of 
the  contesting  defendants,  set  aside  this  order  and  dismissed 
the  petitioner's  suit  on  the  ground,  as  appeared  from  tluMr 
recited  judgment,  that  the  division  cft'octed  at  the  time  was 
fair  and  equitable  and  in  accordance  with  the  wishes  of  the 

*  Present:  Lord  Davey,  Loud  Robi2rtson,  Sir  Axdhew  Scoble,  and  Sir 
John  Bonser. 
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deceased,  and  that  it  would  be  unfair  to  disturb  it  having 
regard  to  the  lapse  of  time.  The  petition  further  alleged  the 
pauperism  of  the  petitioner. 

B.  W.  Lee,  and  F.  H.  M.  Corbet,  for  the  petitioner,  con* 
tended  that,  as  the  Ceylon  Civil  Procedure  Code  (Ordinance  2 
of  1889)  made  no  provision  for  appeals  in  forma  pauperis,  the 
Supreme  Court  had  no  jurisdiction  to  admit  an  appeal  as  now 
prayed,  and  that  this  application  was  the  only  alternative. 
The  case  was  as  regards  amount,  value,  and  nature  fit  for 
appeal.  The  petitioner  had  a  legal  right  to  the  due  adminis- 
tration of  the  estate,  and  that  had  been  refused.  The  Courts 
Ordinance  (1  of  1889)  prescribed  a  minimum  appealable 
amount  of  Es.5000.  The  total  value  of  the  estate  to  be  par- 
titioned exceeded  this  amount.  Eegard  must  be  had  to  the 
total  value,  and  not  to  the  value  .of  the  petitioner's  fractional 
share :  Ameena  Khatoor  v.  Badhabenod  Misser.  (1) 

Theie  Loedships  granted  leave  to  appeal  in  forma  pauperis. 

Solicitor  for  petitioner :  J.  J,  Freeman, 

(1)  (1859)  7  Moo.  I.  A.  262 ;  S.C.  12  Moo.  P.  C.  470. 
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COMMISSIONEE    OF    TEADE    AND  ]  ^  J-  C  * 

CUSTOMS  }  Defendant;  ^^^^ 

AND  AprHie 

K.  BELL  &  CO.,  LIMITED     ....  Plaintiffs. 
ON  APPEAL  FROM  THE  COURT  OF  APPEAL  OF  NEW  ZEALAND. 

J^eiv  Zealand  Patents,  Designs,  and  Trade  Marks  Act,  1889,  ss.  89,  104 — 
Construction — Forfeiture  of  Prohibited  Goods  hy  Innocent  Holder. 

Matchboxes,  belonging  to  the  respondents,  stamped  "  New  Zealand  " 
but  filled  with.  London  matches,  thus  bearing  a  false  trade  description, 
were  seized  on  arrival  in  New  Zealand  as  contraband.  It  was  conceded 
that  there  was  no  fraudulent  intention,  or  any  intention  to  transgress  the 
law  of  the  Colony. 

In  an  action  against  the  appellant  contesting  the  legality  of  the 
seizure : — 

Held,  that  under  ss.  89  and  104  of  the  New  Zealand  Patents,  Designs, 
and  Trade  Marks  Act,  1889,  reproducing  the  Imperial  Merchandise  Marks 
Act,  1887,  ss.  2,  16,  the  seizure  must  be  upheld  as  of  goods  whose  impor- 
tation was  prohibited.  The  only  remedy  was  under  s.  267  of  the  Customs 
Laws  Consolidation  Act,  1882,  by  means  of  an  application  to  the  Governor. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  (July  1, 
1901)  affirming  a  judgment  of  Edwards  J.  (April  19,  1901) 
declaring  that  393  cases  of  wax  vestas  seized  and  detained  by 
the  appellant  were  not  liable  to  forfeiture. 

These  wax  vestas  were  seized  and  detained  by  the  Customs 
authorities  of  New  Zealand  as  goods  prohibited  to  be  imported 
into  New  Zealand,  and  liable  to  forfeiture  there  by  virtue  of 
the  provisions  of  the  New  Zealand  Patents,  Designs,  and 
Trade  Marks  Act  (No.  12  of  1889),  and  the  New  Zealand 
Customs  Laws  Consolidation  Act,  188i2  (No.  55). 

The  respondents  carried  on  an  extensive  business  in  the 
manufacture  of  matches.  They  had  a  factory  in  London  since 
1832,  and  since  1894  they  had  factories  at  Wellington  in  New 
Zealand  and  Melbourne  in  Victoria.  Prior  to  the  establish- 
ment of  the  WeUington  factory  the  matches  sold  in  New 

*  Present:  Lord  Macnauhtkn,  Loud  Davky,  Lohd  Robkktson,  Lord 
LiNDLKY,  and  Siu  Ford  Nortu. 
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J.  C.      Zealand  were  made  in  London,  and  had  the  word  "  London  " 
1902       on  the  boxes.    Subsequent  to  that  estabHshment  no  boxes  were 
Commissioner  manufactured  in  New  Zealand  till  after  1899,  and  then  not  in 
AND^^    sufficient  numbers.   In  consequence  New  Zealand  matches  were 
Customs    packed  and  sold  in  London  boxes.    Both  Courts  found  that 
Bell  &  Co.  they  bore  a  false  trade  description,  but  that  the  respondents 
had  acted  innocently. 

Edwards  J.  held  that  the  words  ''New  Zealand"  as  used 
upon  the  forfeited  boxes  amounted  to  a  false  trade  descrip- 
tion "  within  the  meaning  of  ss.  89  and  90  of  the  Act  of  1889  ; 
but  he  further  held  that,  reading  ss.  104  and  89  together,  in  a 
case  of  goods  (not  being  foreign  goods)  arising  under  s.  104, 
the  defences  provided  by  s.  89,  sub-s.  2  (a),  {h),  and  (c),  are  open 
to  the  owner  of  the  goods,  and  that,  this  being  so,  the  respondent 
company  had  acted  innocently  within  the  meaning  of  s.  89, 
sub-s.  2  (c),  and  were,  therefore,  not  guilty  of  an  offence  under 
the  Act,  and  accordingly  that  the  goods  were  not  liable  to  be 
forfeited  under  s.  104. 

The  Court  of  Appeal  affirmed  this  judgment  on  the  ground 
that  before  the  right  to  forfeiture  arises  the  owner  of  the  goods 
is  permitted  to  shew  that  he  acted  innocently,  and  that  the 
question  whether  the  goods  are  liable  to  forfeiture  must  be 
dealt  with  as  if  the  proceeding  were  an  indictment  of  the 
owners  under  s.  89. 

Haldane,  K.C.,  and  G.  Lawrence  contended  that,  on  the  true 
construction  of  s.  104  of  the  Act  of  1889,  the  goods  in  question 
were  thereby  prohibited  to  be  imported  into  the  Colony.  They 
were  thereby  made  subject  to  s.  66  of  the  Act  of  1882,  and 
were  rightly  seized  thereunder.  Sects.  89  and  90  of  the  Act  of 
1889  are  only  imported  into  s.  104  for  the  purpose  of  defining 
the  character  of  goods  liable  to  be  forfeited.  Sect.  104,  as 
appears  from  its  recital,  is  directed  to  making  further  provision 
for  prohibiting  the  importation  of  offending  goods.  Its  true 
effect  is  to  enable  the  appellant  to  seize  and  forfeit  at  the  door 
of  the  Customs  goods  which  bear  a  false  trade  description.  The 
object  is  to  prevent  their  circulation  in  the  Colony.  None  of 
the  defences,  such  as  that  of  acting  innocently,  available  to  the 
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owners  under  an  indictment  under  s.  89,  sub-ss.  1  or  2,  are  J.  C. 
open  in  the  case  of  a  seizure  under  s.  104.  i^^02 

Fletcher  Moulton  K.C.,  and  Sehastian  contended  that  the  Commissiox 
goods  were  not  liable  to  forfeiture  under  s.  104.  The  section 
is  by  its  true  construction  controlled  by  its  preamble.  To 
render  goods  liable  to  forfeiture  under  this  section,  it  must  be  Bell  &  Co 
shewn  that  if  sold  they  would  be  liable  to  forfeiture  under  the 
Act.  These  goods,  having  regard  to  all  the  sections  already  cited, 
would  not  have  been  liable  to  forfeiture  under  the  Act  unless 
the  respondents  or  their  agents  in  "Wellington  were  unable  to 
prove  that  they  had  acted  innocently  and  without  intention  to 
defraud.  In  this  case  their  innocence  had  been  proved  and 
concurrently  found  by  the  Courts  below.  There  was  no  evi- 
dence that  the  goods  if  and  when  sold  would  have  been  sold  in 
the  offending  boxes.  If  sold  they  would  not  have  been  liable 
to  forfeiture,  and  therefore  were  not  liable  under  s.  104. 

Later ence  replied. 

The  judgment  of  their  Lordships  was  delivered  by  1902; 

SiE  FoED  NoETH.  The  respondents  carry  on  the  business  July  23. 
of  manufacturers  of  matches  in  New  Zealand,  and  also  in 
London.  In  London  they  make  matchboxes  as  well  as 
matches,  and  as  occasion  requires  they  send  over  empty  match- 
boxes stamped  with  the  words  New  Zealand  "  for  use  in  their 
Colonial  business. 

In  1900  several  packages  of  matchboxes  consigned  by  the 
respondents  to  their  agents  in  New  Zealand  were  seized  on 
arrival  by  the  officers  of  Customs  as  contraband.  The  boxes 
were  stamped  "  New  Zealand,"  but  filled  with  London  matches. 
It  is  not  disputed  that,  having  regard  to  their  contents,  these 
boxes  bore  a  false  trade  description.  On  the  other  hand,  it  is 
conceded  that  neither  the  respondents  nor  their  agents  or 
servants  had  any  fraudulent  intention,  or  any  intention  of  trans- 
gressing the  law  of  the  Colony.  The  mistake  was  the  work  of 
a  subordinate  in  the  packing  department  of  the  London  factor}', 
who  acted  in  the  matter  without  instructions  from  his  superiors 
and  merely  with  a  view  of  economising  space  in  transit. 

The  respondents,  as  they  were  entitled  to  cio,  clialloni;od  tlu> 
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J.  C.      legality  of  the  seizure  by  bringing  an  action  against  the  appel- 
1902      lant,  the  Commissioner  of  Trade  and  Customs.    And  so  far 
C0M3ITSSI0NEK  they  had  been  successful  in  the  contest.    The  judge  of  first 
^^^^D^^^   instance,  holding  that  the  respondents  "  had  acted  innocently," 
Customs    made  a  declaration  that  the  goods  seized  were  not  liable  to 
Bell  &  Co.  forfeiture.    The  Court  of  Appeal,  by  a  majority  of  four  to  one, 
has  affirmed  the  order. 

The  question  depends  upon  the  true  construction  of  Part  IV. 
of  the  Patents,  Designs,  and  Trade  Marks  Act,  1889,  which 
reproduces  the  provisions  of  the  Imperial  statute  known  as  the 
Merchandise  Marks  Act,  1887. 

The  most  important  sections  in  the  Colonial  Act  are  ss.  89 
and  104,  corresponding  with  ss.  2  and  16  of  the  Imperial  Act. 

Sub-s.  1  of  s.  89  deals  with  the  forgery  of  trade-marks  and 
the  application  to  goods  of  any  false  trade  description.  It 
declares  that,  subject  to  the  provisions  of  the  Act,  an  offence 
against  the  Act  is  committed  by  such  forgery  or  application 
unless  the  party  charged  "  proves  that  he  acted  without  inten- 
tion to  defraud."  Sub-s.  2  enacts  that  every  person  who  sells 
any  goods  to  which  any  false  trade  description  is  applied  is 
guilty  of  an  offence  against  the  Act  unless  he  proves  (a)  that, 
"  having  taken  all  reasonable  precautions  against  committing 
an  offence"  against  the  Act,  he  had  no  reason  to  suspect  the 
genuineness  of  the  trade  description,  and  {b)  that  on  demand 
duly  made  he  gave  all  information  in  his  poweriwith  respect  to 
the  persons  from  whom  he  obtained  such  goods,  or  (c)  "  that 
otherwise  he  had  acted  innocently."  Sub-s.  3  enacts  that 
every  person  guilty  of  an  offence  against  this  part  of  the  Act  is 
liable  on  conviction  to  imprisonment  or  fine  or  to  both,  and  "  in 
any  case  to  forfeit  to  Her  Majesty  every  chattel,  article,  instru- 
ment or  thing  by  means  of  or  in  relation  to  which  the  offence 
has  been  committed." 

Sect.  104,  so  far  as,  material,  is  in  the  following  terms  : — 
104.  "Whereas  it  is  expedient  to  make  further  provision 
for  prohibiting  the  importation  of  goods  which  if  sold  would 
be  liable  to  forfeiture  under  this  part  of  the  Act — 
Be  it  therefore  enacted  as  follows  : 
**  (1.)  All  such  goods  "  [and  also  all  foreign  goods  bearing 
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the  name  or  trade-mark  of  a  British  trader  unless  accompanied      J.  C. 
by  a  definite  indication  of  origin]  *'  are  hereby  prohibited  to  be  1902. 
imported  into  the  Colony,  and  subject  to  the  provisions  of  this  commission-eb 
section  shall  be  included  among  goods  prohibited  to  be  im- 
ported  as  if  they  were  specified  in  s.  66  of  the  Customs  Laws  Customs 
Consohdation  Act,  1882."  ....  Bell  &  Co. 

"  (8.)  This  section  shall  have  effect  as  if  it  were  part  of  the 
Customs  Laws  Consolidation  Act,  1882." 

The  Act  of  1882  authorizes  the  seizure  and  forfeiture  of  all 
goods  the  importation  of  which  is  prohibited  by  law. 

The  contention  of  the  respondents  throughout  has  been  that 
their  innocence  protects  their  goods.  The  argument  is  that 
no  goods  are  liable  to  forfeiture  unless  an  offence  against  the 
Act  has  been  committed,  and  that  there  can  be  no  offence 
against  the  Act  where  the  party  charged  is  in  a  position  to 
prove  that  he  has    acted  innocently." 

Their  Lordships  do  not  stop  to  inquire  whether  in  a  case  like 
the  present,  where  the  false  trade  description  is  stamped  on 
the  goods  or  the  boxes  containing  the  goods,  it  is  competent 
for  the  party  charged  to  give  the  go-by  to  the  specific  require- 
ments of  (a)  and  (6),  and  to  shelter  himself  under  the  looser 
and  more  general  language  of  (c),  or  whether,  as  seems  to  have 
been  held  in  Coppen  v.  Moore  (1) — a  case  of  great  importance 
and  no  little  authority — the  person  charged  can  only  resort 
to  (c)  when  the  false  trade  description  is  not  affixed  to  the 
goods  themselves,  but  has  been  used  upon  the  occasion  and  as 
part  of  the  terms  of  sale.  Whatever  may  be  the  true  view  on 
this  point,  their  Lordships  assume  for  the  purposes  of  this 
judgment  that,  if  the  goods  in  question  in  the  present  case  had 
been  sold  on  arrival,  the  respondents  could  not  have  been 
convicted  of  an  offence  against  the  Act. 

What,  then,  is  the  meaning  of  s.  101?  It  is  certainly 
awkwardly  expressed.  It  follows  the  language  of  s.  81),  but 
not  so  closely  as  necessarily  to  confine  prohibition  to  the  case 
in  which  Hability  to  forfeiture  is  declared  in  the  earlier  section. 
There  is  at  any  rate  one  difference  between  the  two  sections 
not  without  significance.  Sect.  101  deals  with  things,  not 
(1)  [1898]  '2  Q.  V>.  ''00. 
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J.O.      with  persons.    It  speaks  of  goods  liable  to  forfeiture,  not  of 
1902      traders  liable  to  have  their  goods  forfeited.    Still,  no  doubt,  on 
Commissioner  a  narrow  and  literal  construction  of  the  words  of  the  preamble, 
^^^D°^   if  the  scope  and  object  of  the  Act  be  disregarded,  it  is  possible 
Customs    ^0  arrive  at  the  conclusion  that  no  goods  are  to  be  treated  as 
Bell  &  Co.  contraband  unless  an  offence  against  the  Act  has  been  com- 
mitted and  has  been  fpllowed  by  conviction.  But  this  construc- 
tion obviously  makes  the  scheme  of  prohibition  unworkable, 
and  the  enactment  itself  little  better  than  nonsense. 

It  seems  to  their  Lordships  that  the  proper  mode  of  dealing 
with  the  Act  is  to  construe  it — as  indeed  it  was  construed  in 
Coppen  V.  Moore  (1) — in  accordance  with  the  intent  and  mean- 
ing of  the  Legislature.  Clearly  it  was  the  intention  of  the 
Legislature  to  exclude  goods  bearing  a  forged  trade-mark  or  a 
false  trade  description  as  well  as  all  foreign  goods  bearing  the 
name  or  trade-mark  of  a  British  trader  without  a  definite 
indication  of  origin.  The  latter  class  of  goods  is  excluded 
absolutely.  It  seems  absurd  to  suppose  that  the  Legislature 
could  have  meant  that  the  admission  or  exclusion  of  the 
former  should  depend  on  the  state  of  mind  of  the  importer. 
Goods  bearing  a  forged  trade-mark  or  a  false  trade  description 
may  be  mischievous  even  in  the  hands  of  an  innocent  or 
ignorant  owner.  The  owner's  innocence  cannot  affect  the 
character  of  the  goods.  It  is  difficult  to  see  why  it  should  be 
allowed  to  interfere  with  the  policy  of  the  Legislature. 

Sect.  98,  dealing  with  goods  obnoxious  to  the  Act  where  the 
owner  is  unknown  or  cannot  be  found,  speaks  of  goods  "which, 
if  the  owner  thereof  were  convicted,  would  be  liable  to  for- 
feiture." There  the  language  is  perfectly  accurate.  The 
passage  seems  to  suggest  what  must  be  supplied  in  the  pre- 
amble of  s.  104.  Their  Lordships  think  that  the  words  "goods 
which  if  sold  would  be  liable  to  forfeiture  "  must  be  read  as 
meaning  "  goods  which  if  sold  would  be  liable  to  forfeiture  on 
conviction  of  the  seller,"  or,  what  comes  to  the  same  thing,  as 
equivalent  to  the  expression  '*  goods  the  sale  of  which  would 
expose  the  seller  to  the  liability  of  having  the  goods  forfeited 
by  due  process  of  law."  That  gives  a  reasonable  meaning  to 
(1)  [1898]  2  Q.  B.  3C6. 
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the  words.    Goods  falsely  marked  are  liable  to  forfeiture  in  a       J.  0. 
very  intelligible  sense.    There  is  an  inchoate  liability,  although      1902 . 
the  seller  may  escape  conviction  and  its  consequences  by  proving  coMMisTroxE 
facts  which  the  Act  treats  as  a  sufficient  excuse.  Teaue 

AND 

The  learned  counsel  for  the  respondents  dwelt  upon  the  Customs 
hardship  inflicted  on  an  innocent  owner  by  the  forfeiture  of  Bell  &  Co. 
valuable  goods,  when  the  mischief  could  be  remedied  so  simply 
by  emptying  and  refilling  the  boxes  which  have  been  seized  as 
contraband.  But  the  hardship,  such  as  it  is,  is  really  due  to 
the  action  of  the  respondents  themselves.  They  have  mistaken 
their  remedy.  The  case  seems  to  be  met  by  s.  267  of  the 
Act  of  1882,  which  provides  that,  whenever  any  seizure  is 
made  for  any  offence  under  the  Customs  Acts,  the  Governor 
may  direct  restoration  or  may  waive  proceedings  on  any  terms 
and  conditions  he  shall  think  fit.  Had  an  application  been 
made  to  the  Governor,  supported  by  proper  evidence,  it  can 
hardly  be  doubted  that  the  goods  would  have  been  released  on  a 
proper  undertaking. 

In  the  result  their  Lordships  will  humbly  advise  His  Majesty 
that  the  appeal  should  be  allowed,  and  that  the  action  should 
be  dismissed  with  costs  in  the  Courts  below  to  be  taxed  on  the 
same  scale  as  the  costs  awarded  in  the  Courts  below  were 
directed  to  be  taxed. 

The  respondents  will  pay  the  costs  of  the  appeal. 

Solicitors  for  appellant :  MacJcrell,  Ma  ton,  Godlee  dc  Quincey. 
Solicitors  for  respondents  :  Ingle,  Holmes  cC-  Sons. 
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J-  c*     DOMINION  COTTON  MILLS  COMPANY,)  ^ 

LIMITED,  AND  Othees  }  Defendants  ; 

July  11,  23.  AND 

GENERAL  ENGINEERING  COMPANY) 

OF  ONTARIO,  LIMITED  .    .    .    ,  |  -P^^^ntiffs. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CANADA. 

Canadian  Patent  Act  (R.  S.  0.,  c.  61,  s.  8) — 55  &  56  Vict.  c.  24,  s.  1— 
Construction — Expiry  of  Patent — British  Patent  a  Foreign  Patent. 

By  the  true  construction  of  s.  8  of  tlie  Canadian  Patent  Act,  c.  61  of  the 
Revised  Statutes  of  Canada,  as  amended  by  Canadian  Act  55  &  56  Yict. 
c.  24,  s.  1,  a  Canadian  patent  expires  as  soon  as  any  foreign  patent  for  the 
same  invention  existing  at  any  time  during  the  continuance  of  the 
Canadian  patent  expires.  A  British  patent  is  a  foreign  patent  within  the 
meaning  of  the  Canadian  Patent  Act. 

Appeal  from  a  judgment  of  the  Supreme  Court  (Dec.  7, 
1900)  reversing  a  judgment  of  the  Exchequer  Court  of  Canada 
(May  7,  1900). 

Special  leave  to  appeal  was  granted  on  March  9,  1901,  so  far 
as  such  appeal  might  be  necessary  in  order  to  determine  the 
true  construction  to  be  placed  on  s.  8  of  c.  61  of  the  Revised 
Statutes  of  Canada  and  s.  1  of  the  Act  of  55  &  56  Vict.  c.  24 
(Canadian  Statutes). 

Burbidge  J.,  in  delivering  the  judgment  of  May  7,  1900,  was 

of  opinion  that  the  British,  Italian,  and  Canadian  patents  in 

question  were  for  the  same  invention ;  but  that  the  British 

patent  expired  on  March  1,  1897,  the  Italian  patent  either  in 

1895,  or  at  latest  about  March  31,  1898;  that  the  British 

patent  was  a  *'  foreign  patent "  within  the  meaning  of  that 

expression  as  used  in  s.  8  of  the  Patent  Act,  and  that  the 

expression  in  the  said  Act,  "  if  a  foreign  patent  exists,"  has 

reference  to  a  foreign  patent  existing  when  the  Canadian 

patent  is  granted,  and  not  to  one  existing  when  the  Canadian 

patent  is  apphed  for. 

*  Present:  The  Lord  Chancellor,  Lord  Macnaghten,  Lord  Davey, 
Lord  Kobertson,  and  Lord  Lindley. 
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The  Supreme  Court  reversed  this  decision,  holding  that  the  J-  C. 
governing  date  was  that  of  the  application  for,  and  not  that  of  i902- 
the  grant  of,  the  Canadian  patent.  Dominion 

Cotton 

MlJ.LS 

Fletcher  Moulton,  K.C.,  and  Loehnisy  for  the  appellants,  Companv- 
contended  that,  by  the  true  interpretation  of  s.  8  of  the  Patent  Genekal 
Act  and  s.  1  of  55  &  56  Yict.  c.  24,  the  Canadian  patent  ^'^DMpfNY 
expired  at  the  earliest  date  at  which  any  foreign  patent  expired.  Ont.\i:]o. 
It  was  immaterial  when  it  was  granted ;  if  it  existed  con- 
currently with  the  Canadian  patent  the  latter  could  not  survive 
it.    The  British  patent  was  foreign  within  the  meaning  of  those 
Acts.    In  this  case  the  American,  Italian,  and  British  patents 
existed  at  the  date  of  the  grant  of  the  Canadian  patent ;  and 
the  American  patent  existed  at  the  date  of  the  application 
for  the  Canadian  patent.     So  that  even  if  the  restricted 
interpretation  of  the  Act  by  the  First  Court  were  right,  the 
respondent  must  fail.     Reference  was  made  to  Dreschel  v 
Aue7'  Incandescent  Light  Manufacturing  Co.  (1) 

BlahCy  K.C.J  and  J.  L.  BosSy  contended  that,  as  regards  the 
American  patent,  no  question  could  be  now  raised.  The  Britisli 
and  Italian  patents  certainly  did  not  exist  at  the  date  of  the 
application  for  the  Canadian  patent,  nor  had  either  of  them 
expired  within  the  meaning  of  the  Acts  in  question.  Nor  was 
the  British  patent  a  foreign  patent.  And  by  the  true  con- 
struction of  the  two  sections  in  question  the  expiration  of  the 
British  patent  (assuming  that  it  was  foreign  and  had  expired) 
did  not  affect  the  Canadian  patent.  Beading  the  earlier  and 
the  later  portions  of  those  sections  together,  the  foreign  patent 
alluded  to  is  one  which  is  in  existence  at  the  date  of  the 
application  for  a  Canadian  patent.  Beference  was  made  to 
In  re  Betts'  Patent.  (2)] 

Moulton,  K.C.y  replied. 

The  judgment  of  their  Lordships  was  delivered  by  i-.to-j 

LoKD  LiNDLEY.  The  question  raised  by  this  appeal  is  simply     .^  - 
what  is  the  true  construction  of  the  last  clause  of  s.  8  of  the 

(1)  G  Ex.  C.  R.  55  ;  (18;)8)  28  Sup.  C.  U.  GOS. 

(2)  (1862)  1  Moore  (N.S.)  49. 
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J.  C.      Canadian  Patent  Act,  c.  61,  of  the  Eevised  Statutes  of  Canada, 
1902      as  amended  by  s.  1  of  the  Canadian  Act  55  &  56  Vict.  c.  24. 
Dominion   This  Act  came  into  operation  on  July  9,  1892,  and  appHed  to 
^iLLs^         Canadian  patents  granted  after  that  date. 
Company       The  section,  as  amended,  is  as  follows  : — 
General       "  8.  |Any  inventor  who  elects  to  obtain  a  patent  for  his 
"^(SviPANY^^  invention  in  a  foreign  country  before  obtaining  a  patent  for 
OF  OxTAKio.  ^Yie  same  invention  in  Canada,  m^iy  obtain  a  patent  in  Canada, 
if  the  same  be  applied  for  within  one  year  from  the  date  of  the 
issue  of  the  first  foreign  patent  for  such  invention ;  and  if 
within  three  months  after  the  date  of  the  issue  of  a  foreign 
patent,  the  inventor  gives  notice  to  the  Commissioner  of  his 
intention  to  apply  for  a  patent  in  Canada  for  such  invention, 
then  no  other  person  having  commenced  to  manufacture  the 
same  device  in  Canada  during  such  period  of  one  year,  shall 
be  entitled  to  continue  the  manufacture  of  the  same  after  the 
inventor  has  obtained  a  patent  therefor  in  Canada,  without  the 
consent  or  allowance  of  the  inventor ;  and,  under  any  circum- 
stances, if  a  foreign  patent  exists,  the  Canadian  patent  shall 
expire  at  the  earliest  date  on  which  any  foreign  patent  for  the 
same  invention  expires." 

The  material  facts  and  dates  are  as  follows : — 
On  March  1,  1892,  a  Mr.  Jones,  an  American,  obtained  a 
patent  in  the  United  States  for  improvements  in  boiler  and 
other  furnaces.  On  the  same  day  Mr.  Jones  appHed  in  Canada 
for  a  Canadian  patent  and  in  England  for  a  British  patent  for 
the  same  invention. 

On  July  12,  1892,  the  British  patent  was  granted  for  fourteen 
years  from  March  1,  1892,  but  its  duration  for  that  period 
depended  on  the  payment  of  the  necessary  fees. 

On  October  15,  1892,  the  Canadian  patent  was  granted  for 
eighteen  years  from  October  15,  1892. 

On  March  1,  1897,  the  British  patent  expired,  the  fees 
necessary  for  keeping  it  subsisting  not  having  been  paid. 

On  September  1,  1898,  the  owners  of  the  Canadian  patent, 
i.e.,  respondents  in  this  appeal,  brought  an  action  against 
the  appellants  for  infringing  that  patent,  and  the  plaintiffs 
were  successful  and  obtained  judgment  in  the  action. 


A.  C. 


AND  PEIVY  COUNCIL. 


573 


Afterwards  the  defendants  in  the  action  obtained  leave  to      J.  C. 
amend  their  pleadings  in  order  to  plead  that  before  the  com-      1002  • 
mencement  of  the  action  the  Canadian  patent  had  expired  by  Domixion- 
reason  of  the  expiration  of  the  British  patent,  and  also  by  reason  mills' 
of  the  expiration  of  an  Italian  patent,  to  which,  however,  it  is  Compajtst 
unnecessary  now  to  allude.  General 

A  new  trial  was  directed,  and  took  place  before  Burbidge  J.,  ^'coMprNY'^ 
who  had  tried  the  action,  and  judgment  was  given  for  the  o^^^io. 
defendants,  i.e.,  the  present  appellants,  on  the  ground  that  the 
amended  defence  was  proved.  From  this  decision  (which  is 
referred  to  as  the  judgment  of  the  Exchequer  Court)  the 
plaintiffs  appealed  to  the  Supreme  Court,  and  the  judgment 
was  reversed.    Hence  this  appeal. 

It  is  common  ground,  and  their  Lordships  concur  in  the  view, 
that  a  British  patent  is  a  foreign  patent  within  the  meaning 
of  the  Canadian  Patent  Act ;  and  that  the  British  patent  and 
the  Canadian  patent  were  for  the  same  invention,  and  that  the 
former  expired  in  March,  1897.  The  whole  question,  therefore, 
turns  on  the  meaning  and  legal  effect  of  the  words  under  any 
circumstances,  if  a  foreign  patent  exists,  the  Canadian  patent 
shall  expire  at  the  earliest  date  on  which  any  foreign  patent 
for  the  same  invention  expires." 

The  words  "  if  a  foreign  patent  exists  "  invite  the  question — 
When — what  time  is  referred  to?  The  Supreme  Court  have 
held  (by  a  majority)  that  these  words  refer  to  the  date  of  the 
application  for  the  Canadian  patent ;  the  Exchequer  Court 
held  that  they  referred  to  the  date  of  the  grant  of  the  Canadian 
patent.  This  last  construction  is  sufficient  for  the  appellants 
in  this  particular  case ;  but  their  counsel  contended  that  even 
this  construction  is  too  narrow,  and  that  the  words  refer  to 
any  time  during  the  continuance  of  the  Canadian  patent,  the 
duration  of  which  is  made  to  depend  on  the  earliest  termination 
of  any  foreign  patent  for  the  same  invention.  Their  Lordships 
are  of  opinion  that  this  wider  construction  of  the  words  is  the 
true  one.  They  are  unable  to  discover  any  suHlciont  reason 
for  putting  any  more  restricted  meaning  on  the  words.  Thi^ 
language  is  clear  and  imperative.  Their  Lordships  can  only 
understand  it  as  declaring  that  under  all  circumstances  as 
A.  C.  1902.  3         *J  Q 
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J.  C.  soon  as  any  foreign  patent  for  the  same  invention  expires  the 
1902  Canadian  patent,  if  then  existing,  shall  expire  also.  They  can 
Dominion  find  no  limit  as  to  time  except  that  the  foreign  patent  must 
^iiLLs  ^oth  exist  and  expire  after  the  Canadian  patent  has  been 
Company  granted,  and  before  it  has  ceased  from  any  other  cause.  The 
General  French  version  of  the  Act  is,  if  possible,  even  clearer  than  the 
Company  "  English  version.    Both,  however,  express  the  same  meaning. 

The  Supreme  Court  were  naturally  influenced  by  a  prior 
decision  of  their  own  on  s.  8  as  it  stood  in  its  original  shape. 
In  Dreschel  v.  Auer  Incandescent  Light  Manufacturing  Co.  (1) 
it  was  held  that  similar  words  in  the  original  section  referred 
to  the  date  of  the  grant,  and  that  a  foreign  patent  obtained 
subsequently  to  the  grant  of  a  Canadian  patent  and  expiring 
during  its  continuance  did  not  affect  its  duration.  Their 
Lordships  do  not  think  it  necessary  to  reconsider  this  case; 
but  assuming  it  to  have  been  correct,  having  regard  to  s.  8  as 
it  then  stood,  they  are  unable  to  concur  in  the  view  that  in  s.  8 
as  it  now  stands  the  date  of  the  application  has  become  the 
date  to  which  the  last  clause  applies.  ^ 

Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
to  reverse  the  judgment  of  the  Supreme  Court,  with  costs  to  be 
paid  by  the  respondents,  and  to  restore  the  judgment  of  the 
Exchequer  Court. 

The  respondents  must  pay  the  costs  of  this  appeal. 

Solicitors  for  appellants  :  Bofnpas,  Bischoff,  Dodgson,  Goxe  d 
Bompas. 

Solicitor  for  respondents  :  S.  V.  Blahe. 

(1)  G  Ex.  0.  E.  55 ;  28  Sup.  C.  E.  608. 
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AND 

AECHAMBAULT  et  al  

ON  APPEAL  FROM  THE  COURT  OF  KING'S  BENCH  FOR  LOWER 

CANADA. 

Fradice  as  to  concurrent  Findings — Avoidance  of  Gifts  made  hy  Testator — 

Civil  Code,  art,  7G2. 

Where  there  are  concurrent  findings  of  fact  as  to  a  testator's  com- 
petence and  freedom  from  undue  influence  : — 

ffeld.  that  they  will  not  be  disturbed  unless  it  be  made  plain  that 
there  has  been  a  miscarriage  of  justice,  or  at  least  that  the  evidence  has 
not  been  adequatelj"  weighed  or  considered  : 

Held,  also,  that  gifts  made  by  the  testator  to  the  respondent  during  his 
lifetime  would  not  be  avoided  under  art.  762  of  the  Civil  Code  where 
there  was  neither  allegation  nor  evidence  that  they  were  made  in  expecta- 
tion- of  death.  The  proviso  in  the  article,  "unless  circumstances  tend 
to  render  them  valid,"  requires  that  those  circumstances  should  be 
investigated. 

Appeal  from  a  decree  of  the  Court  of  King's  Bench  (May  29, 
1901)  affirming  a  decree  of  the  Superior  Court  and  dismissing 
the  appellants'  suit  with  costs. 

The  suit  was  brought  to  set  aside  the  wills,  codicils,  and 
gifts  made  by  the  late  Dr.  Dieudonne  Archambaulfc,  father 
of  the  female  appellant  and  uncle  of  the  two  respondents,  as 
well  as  a  private  writing  of  his  in  which  he  indicated  the  place 
in  which  he  desired  to  be  buried.  The  reasons  invoked  were 
insanity,  weakness  of  mind  of  the  deceased,  fraud,  and  threats 
on  the  part  of  the  respondents. 

The  question  was  one  of  evidence,  which  is  discussed  in  their 
Lordships'  judgment. 

Brosseau,  A'.C,  for  the  appellants. 

S.  Bcatidin,  K.C.y  and  Geoff r ion,  for  the  respondents,  were 
not  heard. 

*  Fresent:  LoRD  Davet,  Lord  Robf.rtsox,  and  Sir  Autih  i;  Wii.sox. 
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J.  C.         July  16.  The  jTidgment  of  their  Lordships  was  delivered  by 

LoED  Davey.    This  is  an  appeal  from  a  judgment  of  the 
Archam-    Court  of  King's  Bench  for  the  province  of  Quebec  (Appeal  Side) 
of  May  29,  1901,  confirming  the  judgment  of  the  Superior 
Court,  by  M^hich  the  action  was  tried  in  the  first  instance. 

The  action  was  brought  for  the  purpose  of  setting  aside  the 
testamentary  dispositions  of  a  gentleman  named  Dr.  Dieudonne 
Archambault,  and  certain  gifts  made  by  him  in  his  lifetime,  on 
the  ground  of  his  insanity,  and  on  the  ground  that  his  testa- 
mentary dispositions  and  gifts  were  induced  by  the  undue 
influence,  cajolery,  and  threats  of  the  first  respondent,  Miss 
Georgiana  Archambault  (hereinafter  called  the  respondent),  who 
was  the  defendant  in  the  action. 

The  first  appellant  (hereinafter  called  the  appellant),  who 
was  the  plaintiff  in  the  action,  is  the  daughter  and  only  child 
of  Dr.  Archambault. 

In  order  to  make  the  case,  which  has  been  argued  before 
their  Lordships,  intelligible,  some  short  account  should  be 
given  of  the  history  and  relations  of  the  parties. 

Dr.  Archambault,  the  testator,  whose  testamentary  disposi- 
tions and  gifts  inter  vivos  it  is  sought  to  set  aside,  died  in  July, 
1896,  at  the  age  of  sixty-five.  He  was  by  profession  a  medical 
man,  and  seems  to  have  had  a  considerable  practice  in  Montreal. 
Many  years  ago — it  is  said  in  the  year  1866 — he  had  the 
misfortune  to  be  affected  w^ith  a  syphilitic  disease  of  some 
kind,  caught,  it  is  said,  from  attending  a  woman  in  childbirth. 
He  apparently  was  not  aware  of  what  had  affected  him,  and 
the  disease  was  neglected.  In  1875  he  lost  his  wife,  to  whom, 
apparently,  he  was  very  much  attached.  She  left  an  only 
daughter,  the  appellant,  who  was  then  thirteen  years  of  age. 
The  illness  which  Dr.  Archambault  thus  contracted  in  the 
year  1866  appears  to  have  affected  his  bodily  health  very 
seriously.  He  suffered  from  excruciating  pains  in  his  limbs, 
and  otherwise  his  health  was  obviously  affected.  It  is  said 
that  his  mind  was  also  affected  by  it.  It  is  possible  that  it 
had  some  effect  on  his  mental  vigour ;  but  the  extent,  if  any, 
to  which  his  mental  faculties  were  affected  is  one  of  the  issues 
of  the  suit,  and  their  Lordships  will  deal  with  it  presently. 
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Upon  the  death  of  his  wife,  Dr.  Archambault  induced  his      J.  c. 
niece,  Mademoiselle  Georgiana  Archambault,  the  respondent,  1902; 
to  come  and  manage  his  household,  which  she  did,  giving  up     v  i^^^j. 
a  situation  in  which  she  was  earning  her  living  as  a  governess  i^AULx 
or  teacher  in  some  teaching  institution.    She  remained  with  Archam- 
him  from  the  year  1875  to  his  death,  in  the  year  1896 — 
altogether  twenty-one  years  of  her  hfe.    There  is  not  the 
slightest  suggestion  by  any  witness  either  on  one  side  or  the 
other  that  she  in  any  way  neglected  the  duties  she  had  under- 
taken, or  that  she  did  otherwise  than  manage  the  doctor's 
household  v^dth  great  care  and  attention,  and  she  also  devoted 
much  attention  and  care  to  Dr.  Archambault,  whose  bodily 
weakness  increased  until  his  death. 

So  things  went  on  until  the  appellant  attained  the  age  of 
twenty-one  years,  which  was  about  the  year  1882  or  1883. 
She  soon  afterwards  married  a  gentleman  named  Labadie. 
It  is  said  that  she  married  Labadie  rather  against  her  father's 
will,  and  that  he  did  not  approve  of  the  marriage.  This  at 
least  is  certain,  that  for  some  years  after  the  marriage,  and 
indeed  until  the  doctor's  death,  there  was  some  estrangement 
between  the  daughter  and  her  father.  Whose  fault  it  was,  of 
course,  is  in  dispute  between  the  parties.  The  one  side  attri- 
bute it  to  the  daughter's  neglect  of  her  father,  and  the  other 
side  attribute  it  to  the  influence  upon  her  father  of  the  respon- 
dent, who,  it  is  said,  poisoned  Dr.  Archiimbault's  mind  against 
his  daughter. 

•  In  the  year  1893  Dr.  Archambault  gave  up  his  practice  in 
Montreal,  and  he  then  retired  with  his  niece  to  a  place  called 
St.  Lin,  in  the  neighbourhood  of  Montreal,  where  he  either 
bought  or  hired  a  house  in  which  he  resided  until  his  death. 
A  brother  of  the  respondent  named  Jules  Archambault  came 
to  reside  with  him,  and  assisted  the  doctor  in  the  care  of 
his  business  matters,  his  investments,  and  other  matters  of 
that  character. 

Their  Lordships  will  now  turn  to  the  testamentary  disposi- 
tions made  by  this  gentleman.  On  September  15,  1885,  ho  made 
his  first  will.  By  that  will  he  gave  an  annuity  of  S'iGO  to  the 
respondent,  and  he  gave  the  residue  of  his  property  to  the 
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J.  0.      appellant  as  his  universal  legatee,  with  a  substitution  in  favour 

1902  of  her  children.  On  August  17, 1887,  the  respondent's  annuity 
Aecham-    was  by  a  codicil  increased  to  $300.    On  March  2,  1892,  about 

BAULT  ^Yie  time  w^hen  he  gave  up  practice  and  retired  from  Montreal, 
Aecham-    Jie  made  a  second  will,  by  which  he  revoked  his  former  will 

  and  codicil,  and  bequeathed  to  the  respondent  his  household 

furniture  and  various  personal  articles,  including  his  surgical 
instruments  and  so  forth ;  and  he  also  gave  her  the  use  and 
usufruct  of  a  lodging  in  one  of  the  houses  which  belonged  to 
him,  with  a  right  to  lease  the  same  for  her  benefit ;  and 
instead  of  an  annuity  of  $300  a  year  he  gave  her  a  legacy  of 
$6000.  The  residue  was  given,  as  in  the  former  will,  to  the 
appellant  in  life-rent,  with  a  substitution  in  favour  of  her 
children.  After  they  went  to  St.  Lin,  Dr.  Archambault  made 
various  presents  of  money  to  the  respondent,  and  he  also  gave 
her  a  building  property  in  Montreal  which  he  had  bought 
as  a  speculation,  and  on  which  he  had  built  houses.  The 
result  of  these  gifts  was  that  at  the  testator's  death  his 
property  consisted,  including  the  subjects  of  these  gifts,  of 
about,  speaking  in  round  numbers,  $100,000,  of  which  the 
respondent  would  receive  altogether,  in  legacies  and  gifts, 
about  $30,000,  and  the  appellant  would  receive  the  residue. 
It  is  said  that  the  residue  was  not  so  much  as  the  sum 
mentioned,  which  would  be  $70,000,  and  that  it  was  not 
more  than  $60,000,  or  even  less  than  that ;  but  in  round 
figures  it  may  be  taken,  their  Lordships  think,  that  the  niece 
profited  by  this  gentleman's  bounty  to  the  extent  of  one-third 
of  the  estate,  the  daughter  and  her  children  being  entitled  to 
the  other  two-thirds. 

The  suit  is,  as  has  been  said,  for  the  purpose  of  setting  aside 
the  testamentary  dispositions  of  March  2,  1892,  and  also  the 
gifts  inter  vivos  which  were  made  to  the  niece ;  and  the 
grounds  upon  which  .the  suit  is  based  are  that  the  testator  was 
non  compos  mentis,  and  that  the  dispositions  in  question  were 
brought  about  by  the  undue  influence  and  cajolery  of  the 
respondent. 

A  great  many  witnesses  were  called — medical  men  and 
friends  of  the  testator,  who  had  kQown  him  for  a  long  period 
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— and  in  particular  a  gentleman  who  had  known  him  well  in      J.  C. 
his  later  years,  the  curate  of  the  parish  in  which  he  died,  and  1902- 
other  clergymen  who  knew  him  during  his  later  years.    The  archam- 
evidence  was  extremely  conflicting.    Their  Lordships  having  ^'^^.^'^ 
had  the  medical  evidence  read  to  them  at  great  length — not  too  Aecuam- 

great  length,  but  fully — and  having  had  an  opportunity  of   

considering  the  medical  evidence  put  forward  on  behalf  of  the 
appellant  (the  plaintiff),  are  not  surprised  that  the  learned 
judge  who  tried  the  action  did  not  attach  great  weight  to  it. 
Their  Lordships  have  not  thought  it  necessary  to  hear  counsel 
on  the  other  side,  and  therefore  they  have  not  had  the  advan- 
tage of  their  comments  on  the  evidence  of  the  doctors  ;  but 
it  is  enough  for  the  present  purpose  to  say  that  there  was 
conflicting  evidence,  upon  which  it  may  be  assumed  in  the 
appellant's  favour  that  the  judge  might  find  either  one  way 
or  the  other  without  any  charge  of  miscarriage  of  justice. 
Certainly  there  could  be  nothing  like  a  miscarriage  of  justice 
in  finding  in  favour  of  the  respondent  upon  the  issue  of  the 
testator's  state  of  mind. 

Upon  the  other  point — the  undue  influence  of  the  respondent 
— there  is  also  conflicting  evidence.  The  principal  witnesses 
in  favour  of  the  present  appellant  are  a  person  named  Made- 
moiselle Destroismaisons,  who  appears  to  have  been  a  work- 
woman, or  a  person  employed  in  some  similar  occupation  by 
the  respondent  in  the  household  of  the  doctor,  and  Mademoiselle 
Cauchon,  a  great-niece  of  the  doctor,  who  spent  a  month  at  his 
house  at  St.  Lin  within  three  years  of  his  death,  and  who 
speaks  to  the  doctor  being  more  or  less  under  the  influence 
of  the  respondent.  Mademoiselle  Cauchon's  evidence,  taken 
alone,  looked  formidable  ;  but  it  is  fair  to  say  that  the  cross- 
examination  brought  out  the  fact  that  the  matters  in  which 
she  represented  that  the  doctor  paid  implicit  obcdirnco  to  tlu' 
respondent  were  domestic  matters  in  which  you  would  oxpc^'t 
an  invalid  to  be  obedient  to  the  wishes  expressed  by  his  nui*si\ 
such  as  a  matter  of  food,  going  out,  and  things  of  that  charnctor, 
and  they  are  not  matters  which  necessarily  affected  the  state  of 
his  mind,  or  his  testamentary  capacity,  or  freedom  from  coniiol 
in  other  respects.    But,  on  the  other  hand,  there  is  the  evidence, 
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J.  C.      which  their  Lordships  have  had  an  opportunity  of  looking 

1902  through,  of  the  witnesses  Hunault,  Mesnard,  and  others.  One 
Akcham-    oi  the  strongest  points  made  against  the  respondent  by  the 

BAULT  appellant  is  that  she  poisoned  the  mind  of  the  doctor  against 
Aecham-    tiis  daughter,  representing  her  as  being  a  heartless  person  who 

  was  too  glad  to  escape  from  his  household  by  marriage,  and 

who  had  completely  neglected  him.  Now,  the  respondent's 
witnesses  put  a  totally  different  complexion  on  the  relations 
between  the  appellant  and  respondent.  They  say,  on  the  con- 
trary, that  Dr.  Archambault — who  had  all  the  fretfulness  and 
irritableness,  apparently,  of  an  invalid,  in  addition  to  a  some- 
what irritable  character,  illustrated  by  the  violent  expression  o-f 
his  opinion  on  public  questions — seemed  to  have  thought  that 
he  was  neglected  by  his  daughter,  and  seemed  to  have  taken 
umbrage  at  her  not  visiting  him  oftener,  and  at  her  allowing 
herself  to  be  engrossed  by  the  domestic  cares  of  her  own  family 
from  attention  to  himself.  These  witnesses  state  that,  when 
Dr.  Archambault  expressed  himself  in  these  terms  regarding 
his  daughter,  his  niece,  the  respondent,  was  in  the  habit  of 
endeavouring  to  mollify  and  soften  his  irritation  with  regard  to 
his  daughter,  and  that  she  would  represent  to  him  that  his 
daughter  had  a  house  of  her  own  to  look  after,  that  she  had 
children  to  whom  her  attentions  were  primarily  due,  and  thai 
the  cares  of  her  household  and  her  family  were  the  causes  of 
her  apparent  want  of  attention  to  her  father.  Those  witnesses 
speak  to  same  effect  as  the  curate  of  St.  Lin  (where  the  doctor 
resided  in  the  latter  part  of  his  life)  and  the  vicar  of  the  parish ; 
and  two  clergymen  named  Strubb  and  Filiatrault  also  speak  of 
his  mental  capacity  and  the  independence  of  his  mind  in  all 
matters  of  business. 

Their  Lordships  do  not  feel  called  upon  to  express  any 
Judgment  of  their  own  on  these  issues  which  have  been  raised, 
and  on  which  there  is-  this  conflict  of  evidence.  The  evidence 
has  been  considered  by  the  learned  judge  who  tried  the  action 
and  saw  the  witnesses.  His  judgment  is  a  short  one,  but 
none  the  worse  for  that,  and  it  is  expressed  in  these  terms  : 
"  Considering  that  the  plaintiff  has  not  proved  that  the  said 
Dieudonne  Archambault  was  neither  sound  in  mind  nor  master 
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of  his  will  when  he  made  the  testaments,  codicils,  and  donations      J.  C. 
which  are  sought  to  be  set  aside,  and  that  it  has  not  been  i302 
established  that  the  said  testaments,  &c.,  were  the  work  of  the  abcham- 
fraud  practised  by,  or  the  fear  inspired  by,  the  defendant  on  ^^^^^'^ 
the  sick  brain  of  the  said  Dieudonne  Archambault,  but  that  it  Archaji- 
results  in  the  contrary  conclusion  from  the  documents  in  the  - — ■ 
cause ;  that  at  all  times  when  these  testaments,  &c.,  were 
consented  to  and  signed  the  said  Dieudonne  Archambault 
enjoyed  his  mental  faculties  ;  that  he  was  in  a  state  to  dispose 
of  his  goods,  and  exercised  that  right  freely  and  without 
suggestion  on  the  part  of  the  defendant,  or  of  any  other  person, 
and  without  any  fraud  or  influence  having  induced  him  to 
make  such  disposition ;  and  that  he  preserved  until  his  decease 
the  general  administration  of  his  goods  and  control  of  his 
fortune."    On  that  finding  the  learned  judge  dismissed  the 
action.    It  will  be  observed  that  the  learned  judge  finds,  not 
only  that  the  evidence  of  the  plaintiff  was  insufficient  to  prove 
her  case,  but  that  the  defendant  had  affirmatively  established 
the  doctor's  competence  and  freedom  from  undue  influence. 

The  case  then  came  by  way  of  appeal  before  the  Court  of 
King's  Bench.  The  Chief  Justice,  Sir  Alexander  Lacoste,  was 
not  sitting,  for  a  particular  reason  which  need  not  be  men- 
tioned, but  the  case  was  heard  by  four  judges  of  that  Court, 
and  their  unanimous  judgment  was  delivered  in  a  very  full  and 
apparently  very  carefully  considered  judgment  of  Bosse  J., 
with  the  result  that,  after  reviewing  the  evidence  more  fully 
than  it  had  been  reviewed  in  the  judgment  of  tbe  judge  of  first 
instance,  the  Court  of  King's  Bench  unanimously  affirmed  the 
judgment  and  dismissed  the  action. 

Their  Lordships,  therefore,  have  concurrent  judgments  of  the 
two  Courts  below  on  what  is  solely  a  question  of  fact ;  and 
their  Lordships  are  the  more  disposed  to  attach  weight  to  the 
circumstance  from  the  evident  signs,  which  appear  to  anybody 
who  will  read  the  judgment  of  Bosse  J.,  of  the  care  and  pains 
which  the  learned  judges  have  taken  to  go  through  the.  evidence, 
and  to  form  their  own  conclusion  upon  it,  and  not  moroly  to 
adopt  that  of  the  Court  below.  Of  course,  oven  four  judges  of 
the  Court  of  King's  Bench  may  err.    Every  one  is  liable  to 
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J.  C.      error.    No  doubt  the  appellant,  and  the  appellant's  counsel, 

1902  think  that  the  four  judges  took  a  wholly  erroneous  view  of  the 
Arc  MAM-    evidence.    The  appellant's  counsel,  however,  has  not  succeeded 

^'^^^'^^  in  convincing  their  Lordships  that  they  did  so,  and  it  is  plain 
'^bkvlt'  ^^^^      ^^^^^  judgment  that  they  have  carefully  dis- 

- —  cussed,  analyzed,  and  considered  the  evidence.  It  is  not  the 
practice  of  this  Board  to  disturb  a  judgment  on  a  question  of 
fact  where  the  Courts  below  have  unanimously  agreed  in  their 
conclusion  on  the  evidence,  except  where  it  is  made  plain  that 
there  has  been  a  miscarriage  of  justice,  or  at  least  that  the 
evidence  has  not  been  adequately  weighed  or  considered.  This 
is  certainly  not  a  case  in  which  their  Lordships  would  be  dis- 
posed to  depart  from  that  practice,  or  in  which  they  would  feel 
called  upon  to  express  a  decided  opinion  of  their  own  upon  the 
result  to  which  the  evidence  leads  their  minds.  In  saying  this 
they  do  not  desire  to  be  understood  as  saying  that  they  see, 
from  their  perusal  of  the  evidence,  any  reason  whatever  for 
beHeving  that  either  the  learned  judge  of  first  instance  or  the 
learned  judges  in  the  Court  of  King's  Bench  have  come  to  an 
erroneous  conclusion. 

There  is  only  one  other  point  to  which  reference  need  be  made, 
and  that  is  a  point  which  has  been  raised  by  the  learned 
counsel,  who  argued  this  case  with  great  zeal  and  very  fully  on 
behalf  of  his  chent,  on  art.  762  of  the  Civil  Code,  which  in  the 
English  version  is  in  these  words :  "  Gifts  purporting  to  be 
inter  vivos  are  void  as  presumed  to  be  made  in  contemplation 
of  death  when  they  are  made  during  the  supposed  mortal  illness 
of  the  donor,  whether  it  be  followed  or  not  by  his  death,  unless 
circumstances  tend  to  render  them  valid."  The  French  is,  "  Si 
aucunes  circonstances  n'aident  a  les  valider."  The  learned 
counsel  contends  that  we  ought  to  apply  the  rule  laid  down  in 
that  article  of  the  Code  to  the  gifts  which  were  made  by  the 
testator.  Dr.  Archambault,  to  the  respondent  during  his  life- 
time. Now,  their  Lordships  think  that  the  first  answer  to  the 
argument  which  was  put  before  them  on  that  point  is  that  this 
is  not  raised  by  the  pleadings.  There  is  no  allegation,  for 
example,  that  the  gifts  were  made  during  the  supposed  mortal 
illness  of  the  donor,  which,  of  course,  means  during  an  illness 
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of  the  donor  which  was  supposed  by  those  about  him,  and 
beheved  by  himself,  to  be  mortal  in  its  character — that  is, 
likely  to  result  within  a  short  period  in  his  death.  There  is  no 
allegation  of  that  kind  in  the  pleadings.  The  nearest  approach 
to  it  which  the  learned  counsel  can  point  to  is,  their  Lordships 
think,  in  paragraph  19  of  the  declaration,  which  alleges  the 
circumstances  before  mentioned  of  the  doctor  contracting  a 
syphilitic  contagion,  which  was  followed  gradually  by  syphilitic 
rheumatism  and  progressive  locomotory  ataxia,  and  that  those 
two  maladies  went  on  en  s'aggravant  jusqu'a  la  mort.  That 
is  very  different  from  an  allegation  that  a  particular  gift  was 
made  in  expectation  of  death — very  different  indeed  from  the 
allegation  which  would  be  required  to  base  upon  it  any  legal 
argument  founded  on  art.  762  of  the  Code.  This  appears  to 
have  occurred  to  the  plaintiff's  advisers  themselves,  for  their 
Lordships  are  informed  that  an  attempt  was  made  to  raise  this 
point  before  the  judge  of  first  instance ;  and,  as  a  means  of 
enabling  the  learned  counsel  for  the  plaintiff  to  raise  it,  an 
application  was  made  to  the  learned  judge  to  permit  an  amend- 
ment of  the  pleadings  by  introducing  the  necessary  averments. 
That  application,  apparently,  was  not  successful,  and  conse- 
quently the  point  was  not  allowed  to  be  raised  in  the  Court  of 
first  instance.  The  learned  counsel  for  the  appellants  points 
out  with  perfect  truth  that  the  point  is  raised  in  his  factum 
before  the  Appellate  Court.  That  is  quite  true^,  but  the 
application  which  had  been  made  in  the  Court  below  was  not 
renewed  in  the  Appellate  Court,  and  the  Appellate  Court  had 
no  materials,  therefore,  in  the  pleadings  upon  which  they  could 
deal  with  the  point.  As  a  matter  of  fact,  their  Lordships  are 
informed  that  the  point  was  not  argued  in  the  Court  of  Appeal— 
at  least,  not  fully  argued  ;  and  certainly  there  is  no  trace  in  the 
very  careful  judgment  of  Bosse  J.  of  the  point  ever  having 
been  brought  to  their  consideration,  or  ever  having  been  con- 
sidered by  them.  The  inconvenience  of  raising  for  the  first 
time  on  a  final  appeal  a  point  which  has  not  been  the  subject 
of  consideration  in  the  Courts  below  has  been  frequently 
pointed  out  both  here  and  in  the  House  of  Lords.  Certainly  it 
is  a  rule  of  practice  at  this  Board  that  a  new  point  \\'\\\  not  be 
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entertained  by  their  Lordships  which  might  have  been  met  by 
evidence  in  the  Courts  below.  It  will  at  once  appear  from  the 
terms  of  the  article  of  the  Code,  which  have  been  read,  that 
this  is  a  point  which  might  have  been  met  by  evidence,  because 
the  whole  enactment  of  the  article  is  made  subject  to  the 
proviso  "  unless  circumstances  tend  to  render  them  valid." 
Now,  if  this  point  had,  been  taken  in  the  Court  below,  namely, 
that  these  gifts  were  made  at  a  time  when  the  testator  was 
suffering  from  a  supposed  mortal  illness,  and  knew  that  he  was 
so  suffering,  that  might  have  been  met  by  evidence  to  shew 
that  that  was  not  the  state  of  facts.  It  might  have  been  met 
by  evidence  to  shew  that,  notwithstanding  the  state  of  bodily 
health  in  which  the  donor  was,  the  gift  was  nevertheless  made 
under  circumstances  which  render  it  a  valid  gift. 

Their  Lordships  are,  therefore,  of  opinion  that  they  cannot 
entertain  this  point;  and  they  think  that  there  are  neither 
pleadings  nor  facts  before  them  which  would  entitle  them  to 
do  so. 

In  the  result  their  Lordships  will  humbly  advise  His  Majesty 
that  the  appeal  be  dismissed.  The  appellants  will  pay  the 
respondents'  costs. 


Solicitors  for  appellants  :  Simpson  d  Co, 
Solicitors  for  respondents :  Simpson  d  Co, 
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NATIONAL  BANK  OF  AUSTEALASIA,)  J- * 

LIMITED  JDelexdaxts;  ,,,, 

AXD  June  5,  C 

Juhj  \). 

J.  FALKINGHAM  &  SONS     ....     Plaintiffs.  — 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  VICTORIA. 

Victorian  Book  Debts  Acty  1896,  s.  3 — Construction — Invalidity  of  Assignment 
does  not  extend  to  Covenants  and  Recitals. 

By  tlie  3rd  section  of  the  Victorian  Book  Debts  Act,  1896,  it  is  enacted 
that  no  assignment  or  transfer  of  book  debts  shall  be  valid  unless 
registered : — 

Held,  that  by  its  true  construction  only  that  part  of  an  instrument 
which  effects  assignment  or  transfer  is  invalidated  by  non-registration. 
The  invalidity  does  not  extend  to  the  covenants  and  recitals  therein 
contained. 

Where,  however,  the  unregistered  assignment  of  a  book  debt  contained 
covenants  onerous  to  some  of  the  assignors  and  a  subsequent  registered 
assignment  omitted  the  same : — 

Held,  that,  the  second  assignment  being  in  substitution  for  the  first,  the 
covenants  were  no  longer  enforceable. 

Appeal  from  a  judgment  of  the  Supreme  Court  (June  14, 
1901)  setting  aside  a  judgment  of  Hodges  J. 

The  action  was  brought  hy  the  respondents  against  the 
appellants  to  recover  the  sum  of  22,092Z.  Is.  Id.,  balance  of  a 
sum  of  25,827Z.  lOs.,  as  moneys  had  and  received  by  the 
appellants  to  the  respondents'  use,  the  respondents  giving 
credit  for  the  sum  of  3735^.  14s.  M.,  moneys  admitted  by  them 
to  be  due  to  the  appellants. 

The  bank  claimed  to  be  entitled  {a)  to  retain  it  as  having 
been  assigned  to  their  bank  by  a  deed  dated  June  6,  1899,  or 
{h)  to  counter-claim  for  a  larger  sum  on  a  covenant  by  the 
respondents  in  a  previous  deed  of  assignment  of  April  19,  1898. 
The  primary  judge  allowed  the  counter-claim,  and  was  against 
the  bank  on  the  first  alternative  only ;  the  Full  Court  was 
against  it  on  both. 

*  Present:  Loud  MACNAG^TK^^,  Loun  Davky,  Loiu>  l\or.i:RT>oN.  I.ouu 
LiNDLEY,  Sir  Ford  North,  and  Sir  Autiiuu  Wikson. 
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J.  0.         The  two  deeds  and  the  circumstances  under  which  the 
1902      action  was  brought  are  sufficiently  disclosed  in  the  judgment 
National       their  Lordships. 
A^TEALAsii  bank  received  from  the  Kail  way  Commissioners  the 

V-        moneys  payable  to  the  respondents,  and  claimed  to  apply  them 

FaLKINGHAM  ./      X    ^  ,  i  1.1.  J 

&  Sons,  under  the  terms  of  the  deed  of  June  6,  1899,  to  the  discharge, 
not  only  of  the  firm's  ^ebt  of  3735Z.  145.  5d.  to  them,  but  also 
of  the  much  larger  debt  due  by  J.  Falkingham,  the  father. 
And  to  a  suit  by  the  respondents  disputing  this  claim  the 
bank  alleged  that  the  total  debt  due  to  them,  namely,  the  debt 
standing  in  the  name  of  Jonathan  Falkingham  and  the  debt 
standing  in  the  name  of  the  firm,  was  in  fact  due  from  the 
firm ;  they  submitted  the  construction  of  the  deed  of  1899  to 
the  Court,  and  they  also  contended  that  they  were  entitled 
to  deal  with  the  moneys  in  the  way  in  which  they  had  dealt 
with  them  by  virtue  of  the  provisions  of  the  deed  of  April  19, 
1898,  which  they  contended  was  a  still  subsisting  deed ;  and 
they  further  contended  that  the  respondents  w^ere  estopped  by 
the  recitals  in  that  deed  from  contending  that  they  were  not 
indebted  to  the  appellants  as  in  the  said  deed  mentioned. 
They  also  counter-claimed  for  payment  by  the  respondents  of 
the  whole  of  the  debt  due  both  from  Jonathan  Falkingham 
and  from  the  firm  under  the  covenant  of  the  firm  contained  in 
the  deed  of  April  19,  1898. 

The  respondents  answered  that  the  deed  of  June  6,  1899, 
was  executed  by  them  and  was  accepted  by  the  appellants  in 
discharge  of  the  earlier  deed  and  in  substitution  for  it,  and  that 
the  earlier  deed  was  thereby  rescinded,  and  that  the  deed  of 
April  19,  1898,  was  an  assignment  of  book  debts  within  the 
meaning  of  the  Book  Debts  Act,  1896,  and  that  both  the  deed 
and  the  covenant  therein  were  inoperative,  because  the  deed 
had  not  been  registered.  They  further  alleged  that  they  had 
executed  tbat  deed  by -mistake,  not  understanding  the  meaning 
or  effect  of  the  deed,  and  that  the  recital  in  the  deed  that  the 
firm  were  indebted  to  the  appellants  in  the  whole  of  the  debt 
was  a  mistake  of  fact  and  contrary  to  the  intention  of  the 
parties.  They  also  alleged  that  they  were  induced  to  execute 
the  deed  by  the  representation  of  the  bank  manager  that  it 
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was  only  an  assignment  of  their  several  interests  to  secure  J.  C. 
their  several  debts.  1902 

Hodges  J.  held  that  under  the  deed  of  June  6,  1899,  the  xational 
bank  w^as  only  entitled  to  deal  with  the  moneys  as  contended 
by  the  respondents ;  that  the  deed  of  April  19,  1898,  was  not 
rescinded  by  the  deed  of  June  6,  1899,  but  that  it  was  a  sub-  &  Soxs 
sisting  deed,  and  that,  notwithstanding  that  it  had  not  been 
registered,  it  was  operative  so  far  as  regards  the  covenants 
contained  in  it ;  and  in  the  result  judgment  was  given  for  the 
appellants  on  their  counter-claim  against  the  respondents  for 
the  whole  of  the  money  owing  to  the  appellant  bank  both  by 
Jonathan  Falkingham  and  the  firm. 

The  Supreme  Court  reversed  this  judgment.  They  agreed 
with  Hodges  J.  as  to  the  construction  of  the  deed  of  1899,  but 
held  that  the  deed  of  April  19,  1898,  being  in  its  terms  incon- 
sistent with  the  deed  of  June  6, 1899,  was  necessarily  rescinded 
and  put  an  end  to  by  that  deed ;  that  the  respondents  were  not 
estopped  by  the  recitals  in  the  deed  of  April  19,  1898,  from 
setting  up  the  true  facts,  and  that  inasmuch  as  the  respondents 
were  not  indebted  to  the  appellants  in  the  whole  debt,  the 
appellants  were  only  entitled  to  apply  the  moneys  received 
from  the  Commissioners  in  satisfying  the  firm's  debt  of 
3735Z.  14s.  5d.,  and  in  applying  the  share  of  Jonathan  Falk- 
ingham in  the  moneys — whatever  it  might  be — in  part  satis- 
faction of  his  debt ;  and  directed  an  inquiry  to  ascertain  the 
amount  of  that  share. 


Sir  B.  Beid,  K.C.,  George  Wallace,  and  E.  F.  Mitchell,  for 
the  appellants,  contended  that  this  judgment  of  the  Supreme 
Court  was  wrong  so  far  as  it  was  against  the  bank,  and  that 
judgment  should  be  entered  for  the  appellants  both  on  the 
claim  and  counter-claim.  On  the  true  construction  of  the  deed 
of  1899  the  whole  of  the  debt  due  by  the  Eailway  Commis- 
sioners was  assigned  to  and  completely  vested  in  tlio  bank. 
Thereunder  the  bank  was  entitled  to  apply  the  whole  of  the 
moneys  received  by  them  under  the  assignment  in  paying  olY 
the  whole  of  the  debts  due  both  from  the  fatlicv  and  the  lirni 
as  moneys  owing  to  them  on  the  security  of  these  presents. 
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J.  C.      Otherwise  they  were  so  entitled  under  the  deed  of  1898.  They 
1902      contended  that  the  obtaining  the  deed  of  1899  was  not  either 
National  in  intention  or  effect  an  abandonment  by  the  bank  of  the 
Atotkalasia  ^igtits  which  it  possessed  under  the  deed  of  the  previous  year. 
Falkingham  "^^^  later  deed  expressly  provided  that  nothing  therein  con- 
&  Sons,    tained  should  prejudice  or  affect  any  other  securities  then  held 
by  the  bank.    The  assignment  contained  in  the  deed  of  1898 
was  not  a  transfer  of  a  book  debt  within  the  meaning  of  the 
Book  Debts  Act,  1896,  and  was  not  invalid  for  want  of  regis- 
tration.   But,  however  that  might  be,  there  was  nothing  in 
that  Act  to  invalidate  in  law  or  equity  the  recitals  or  indepen- 
dent covenants  in  a  deed,  merely  because  it  also  contained  an 
assignment  required  by  the  Act  to  be  registered  and  invalid  for 
want  of  registration.    The  invalidity  did  not  extend  to  those 
provisions  to  the  validity  of  which  registration  was  not  essential. 
Keference  was  made  to  In  re  Isaacson  (1) ;  Tidyman  v. 
Collins.  (2) 

Manisty,  K.C.,  and  Henn  Collins ^  for  the  respondents,  con- 
tended that  the  Supreme  Court  was  right  in  their  construction 
of  the  deed  of  1899.  The  object  of  the  assignment  was  to 
secure  the  debt  of  the  firm,  and  the  evidence  was  to  the  effect 
that  all  parties  at  the  time  so  understood  it.  Besides,  the 
father  had  no  authority  to  pledge  anything  more  than  his  own 
share  of  the  assigned  debt,  in  order  to  cover  his  own  separate 
liability.  He  had  no  power  to  pledge  his  sons'  interest.  The 
deed  of  1898  was  not  registered  because  the  money  was  not 
owing  by  the  firm.  The  deed  of  1898,  moreover,  was  incon- 
sistent with  that  of  1899,  and,  the  two  deeds  not  being  capable 
of  being  read  together,  the  earlier  deed  was  rescinded  by 
the  later  one.  Not  having  been  registered  under  the  Book 
Debts  Act,  1896,  it  was  invalid  and  inoperative  for  all 
purposes. 

Counsel  for  appellants  were  not  heard  in  reply. 

1902  The  judgment  of  their  Lordships  was  delivered  by 

July  9.        LoED  LiNDLEY.    This  appeal  raises  two  questions,  namely, 
(1.)  What  is  the  true  construction  and  legal  effect  of  a  deed 
(1)  [1895]  1  Q.  B.  333.  (2)  (1878)  4  Vict.  L.  E.  478. 
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dated  June  6,  1899,  executed  by  a  firm  of  contractors  in  favour      J.  C. 

of  their  bankers  and  registered  as  required  by  the  law  of  the  1902 

Colony  of  Victoria  ?    And  (2.)  What  effect,  if  any,  has  that  deed  xatioxal 

on  a  prior  deed  of  April  19,  1898,  executed  by  the  same  firm  in  aStralvsia 

favour  of  the  same  bankers,  but  not  registered  ?  ^ 

.  Falkixgham 
The  facts  which  are  material  are  few  and  undisputed.  s:  Sons. 

J.  Falkingham  &  Sons  are  a  firm  of  contractors  consisting 
of  a  father  and  two  sons.  On  December  29, 1886,  they  entered 
into  a  contract  with  the  Government  of  Victoria  to  construct 
a  certain  railway ;  and  on  January  31,  1887,  they  entered  into 
articles  of  partnership  for  the  purpose  of  carrying  on  and  com- 
pleting this  contract.  By  these  articles  the  capital  of  the  firm 
was  8000L,  to  be  advanced  by  the  father,  and  this  sum  was  to 
be  a  debt  due  to  him  from  the  firm  and  to  bear  interest  at 
8  per  cent.  If  any  further  capital  was  brought  in  it  was  to  be 
treated  in  the  same  way.  Each  partner  was  to  indemnify  the 
firm  against  his  separate  debts.  The  National  Bank  of  Austra- 
lasia were  the  bankers  of  the  firm.  Provision  was  made  for 
fortnightly  drawings  by  the  partners  subject  to  account.  After 
the  completion  of  the  railway  the  affairs  of  the  plaintiffs  were 
to  be  wound  up  ;  the  plaintiffs'  assets  were  to  be  realized  ;  the 
costs  of  winding-up  and  the  debts  of  the  firm  were  to  be  paid  ; 
accounts  were  to  be  taken ;  the  capitals  of  the  partners  were  to 
be  paid  with  interest;  and  the  residue  was  to  be  divided 
between  the  partners  as  mentioned  in  the  articles. 

The  sons  had  no  capital  in  the  firm  from  first  to  last ;  and 
the  financial  arrangements  of  the  firm  were  left  by  them  to 
their  father. 

The  railway  was  completed  in  1891.  Differences  arose 
between  the  contractors  and  the  Government,  and  much  litiga- 
tion took  place  before  the  contractors  obtained  payment  of  all 
that  was  due  to  them.  In  this  litigation  the  contractors  were  at 
first  unsuccessful ;  but  on  appeal  to  this  Board  (1)  tliey  in  1900 
obtained  judgment  for  a  considerable  sum  of  money,  i.e.,  about 
25,500Z.  In  August,  1900,  the  bank  received  this  sum  from 
the  Government  under  the  deed  of  June  G,  1899,  which  will  be 
referred  to  presently.  The  bank  insists  on  its  right  to  retain 
(1)  See  [1900]  A.  C.  452. 

A.  C.  1902.  3         2  U 


590 


HOUSE  OF  LOKDS 


[1902] 


J.C.      the  whole  of  this  sum  against  the  contractors  until  repaid  all 
1902      its  advances. 
National      The  contractors  had  not  themselves  the  means  either  of  con- 
At^TBALA^TA  structiug  the  railway  or  of  prosecuting  their  appeal  without  the 
assistance  of  the  bank,  and  in  April,  1898,  and  again  in  June, 

a?  AL^INGHAM 

&  Sons.  1899,  the  bank  required  and  obtained  deeds  from  the  con- 
tractors to  secure  their  g,dvances.  In  March,  1898,  the  amount 
due  to  the  bank  for  advances  was  34,555Z.,  of  which  31,316Z. 
stood  in  the  books  of  the  bank  as  due  from  the  father  and  the 
rest  as  due  from  the  firm.  The  only  security  the  bank  then 
held  was  a  mortgage  on  property  of  the  father  estimated  to  be 
worth  15,000Z. 

This  was  the  state  of  things  when  the  deed  of  April  19,  1898, 
was  executed.  It  is  set  out  in  the  record.  It  is  made  between 
the  contractors  and  the  bank ;  it  recites  that  the  contractors 
are  indebted  to  the  bank  in  the  sum  of  34,555Z.,  of  which 
31,316Z.  stands  in  the  name  of  the  father  and  the  remainder  in 
the  name  of  the  contractors ;  the  contractors  then  assign  to 
the  bank  their  interest  in  the  contract  with  the  Government 
and  the  moneys  payable  under  it  to  secure  the  whole  sum  of 
34,555Z.  and  further  advances ;  and  they  covenant  jointly  and 
severally  with  the  bank  to  pay  that  sum  and  interest  and  further 
advances.  The  deed  empowers  the  bankers  to  prosecute  the 
appeal  to  the  Privy  Council,  and  all  moneys  expended  for  that 
purpose  are  included  in  the  security  and  covenants  of  the  deed. 

This  deed  was  not  registered  in  the  Colony  under  the  Book 
Debts  Act,  1896.  The  bank  desired  to  have  it  registered ;  but 
the  father,  writing  for  the  firm,  objected  on  the  ground  that  the 
sons  did  not  owe  the  bank  the  whole  34,555Z.  as  stated  in  the 
deed,  and  that  it  disclosed  a  large  indebtedness  which  would  be 
published  in  trade  circulars  and  injure  the  credit  of  the  firm. 

Some  discussion  took  place  before  their  Lordships  as  to  the 
effect  of  non-registration.  But  it  seems  plain  to  their  Lord- 
ships that,  assuming  the  moneys  payable  by  the  Government 
under  the  contract  and  a=!signed  to  the  bank  to  be  a  book  debt 
within  the  meaning  of  the  Act,  the  omission  to  register  the 
-deed  of  April,  1898,  only  invalidated  the  assignment  of  that 
debt,  and  did  not  invahdate  or  in  any  way  affect  the  recitals  and 
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covenant  for  payment  contained  in  the  deed.    The  3rd  section      J.  C. 
of  the  Act  merely  says  "  no  assignment  or  transfer  "  of  book  1902 
debts  shall  be  valid  unless  registered,  and  their  Lordships  are  xational 
unable  to  accept  the  suggestion  that  "  assignment  or  transfer"  ,vustrTlasi\ 
means  the  whole  instrument  which  contains  it,  and  is  not  con- 

.  .  Falkingham 

fined  to  that  part  of  the  mstrument  which  operates  as  an     &  Soxs. 
assignment  or  transfer.    Their  Lordships  agree  with  the  view 
of  the  Colonial  Courts  on  this  point. 

Not  being  able  to  procure  the  registration  of  the  deed  of 
April  19,  1898,  the  bank  obtained  from  the  firm  another  deed 
dated  June  6,  1899.  Drafts  of  this  deed  were  prepared,  and 
objections  were  made  to  them  as  prepared  ;  but  ultimately  the 
deed  as  printed  in  the  record  was  executed,  and  was  duly 
registered  as  required  by  the  Act  already  referred  to.  No  claim 
is  made  to  rectify  this  deed.  The  drafts  cannot,  therefore, 
properly  be  received  in  evidence  to  alter  its  language  ;  still  less 
to  explain  or  assist  in  the  interpretation  of  the  deed  as  finally 
executed.  The  deed  in  its  final  shape  is  by  no  means  well 
drawn,  as  is  often  the  case  when  drafts  are  altered.  The  legal 
effect  of  the  deed  appears  to  their  Lordships  to  be  quite  plain 
up  to  a  certain  point.  It  is  made  between  the  contractors  and 
the  bank.  It  refers  to  the  railway  contract  with  the  Govern- 
ment and  the  completion  of  that  contract,  and  to  disputes 
between  the  Government  and  the  contractors.  It  then  proceeds 
as  follows : — 

"  And  whereas  the  said  Jonathan  Falkingham  is  now  indebted 
to  the  said  bank  in  a  certain  sum  of  money  and  such  indebted- 
ness stands  in  the  books  of  the  said  bank  in  the  name  of 
Jonathan  Falkingham,  and  the  assignors  are  jointly  and 
severally  indebted  to  the  said  bank  in  another  sum  of  money, 
and  such  last-mentioned  indebtedness  stands  in  the  books  of 
the  said  bank  in  the  name  of  J.  Falkingham  Sc  Sons,  and  for 
the  purpose  of  securing  the  repayment  of  such  indebtedness 
respectively  in  the  manner  hereinafter  mentioned  the  assignors 
have  agreed  to  enter  into  and  execute  these  presents.  Now 
this  indenture  witnesseth  that,  in  pursuance  of  tlie  said  agree- 
ment and  in  consideration  of  such  indebtedness  as  aforesaid 
respectively  and  of  the  agreement  lastly  hereinafter  contained, 
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J.  C.      tie  the  said  Jonathan  Falkingham  as  to  his  said  indebtedness 
1902      and  they  the  assignors  as  to  their  said  indebtedness  do  and  each 
National   oi  them  doth  by  these  presents  assign  ....  unto  the  said 
A^TRALASTA  ^^^^  assigns  all  that  and  those  the  right,  title,  interest, 

_     ^-       powers,  and  remedies  of  them  the  assignors  in,  under,  to,  and 

Falkingham  ^  '  o  » 

&  Sons,  by  virtue  of  the  said  contract  of  the  29th  day  of  December, 
1886,  and  in  and  to  all  moneys  now  due  or  payable  or  which 
may  hereafter  become  payable  thereunder  (without  any  reserva- 
tion or  exception  whatsoever),  including  all  their  rights,  powers, 
and  privileges  in  connection  with  any  action,  suit,  or  proceeding 
taken  or  instituted  by  them  in  regard  thereto,  or  in  connection 
with  any  judgment  or  award  already  delivered  or  made,  with 
the  right  of  appeal  therefrom  (including  appeal  to  the  Privy 
Council)  .  .  .  .  " 

Now,  notwithstanding  the  words  "as  to  his  said  indebted- 
ness "  and  "as  to  their  said  indebtedness,"  it  appears  to  their 
Lordships  plain  beyond  all  controversy,  first,  that  all  the 
moneys  due  and  to  become  due  from  the  Government  to  the 
contractors  under  the  contract  referred  to  are  assigned  to 
the  bank ;  and,  secondly,  that  these  moneys  are  so  assigned  as 
a  security  for  the  debt  due  from  the  father,  and  also  for  the 
debt  due  from  the  firm,  including  what  further  advances  might 
be  made  for  prosecuting  the  claims  of  the  contractors  against 
the  Victoria  Government.  Both  of  these  indebtednesses,  i.e., 
both  of  these  debts,  are  plainly  charged  on  the  moneys  assigned. 
The  mode  in  which  the  moneys  assigned  are  to  be  applied  in 
paying  the  debts  appears  afterwards,  and  is  thus  expressed : 
"All  moneys  received  by  the  bank  or  its  assigns  under  or  by 
virtue  of  these  presents  shall  be  applied  by  it  or  them  in  or 
towards  satisfaction  of  the  principal  and  interest  moneys  from 
time  to  time  owing  to  it  or  them  on  the  security  of  these 
presents."  Nothing  can  be  plainer  or  more  simple.  The  debt 
of  the  father  is  owing  to  the  bank  on  the  security  of  his  cove- 
nant which  is  contained  in  the  deed,  and  is  therefore  equally 
within  the  description  of  money  owing  to  the  bank  "  on  the 
security  of  these  presents  "  with  the  money  owing  on  the  cove- 
nant of  the  firm.  The  whole  of  the  debts  due  to  the  bank  are 
to  be  paid  out  of  the  moneys  assigned  to  the  bank  as  a  security 
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for  them ;  and  under  this  security  no  part  of  the  moneys  so      J.  C. 

assigned  can  be  claimed  by  the  contractors  from  the  bank  so  1902 

long  as  anything  is  due  to  the  bank  in  respect  of  any  of  the  National 

debts  secured  upon  and  made  payable  out  of  those  moneys.  Australasia 

Considering:  the  position  of  the  sons  and  their  entire  depen- 

.  ...  .  Falkingham 

dence  on  their  father  and  on  his  ability  to  raise  money,  there     ^-  Sons. 

is  nothing  unbusinesslike  or  surprising  in  their  joining  their 

father  in  giving  such  a  security  to  the  bank. 

But  it  is  said  that  there  are  expressions  in  the  deed  which 

shew  that  its  true  meaning  is  very  different  from  that  above 

mentioned,  and  the  learned  judges  in  the  Colony  have  so  held. 

With  unfeigned  respect  to  them,  their  Lordships  cannot  agree 

with  them.    Eirst  of  all  it  is  important  to  observe  that  there 

is  not  anywhere  in  the  deed  any  allusion  whatever  to  the  share 

of  any  partner  in  the  partnership  assets,  and  very  properly. 

What  is  assigned  is  a  particular  partnership  asset  which  is  part 

of  the  common  stock  of  the  firm ;  and  not  shares  in  that  asset, 

which  could  only  be  ascertained  by  taking  the  partnership 

^accounts. 

Any  construction  of  the  deed  which  prevents  the  bank  from 
paying  the  debts  due  to  it  out  of  the  moneys  assigned  to  them 
until  the  partnership  accounts  are  taken  is  inconsistent  with 
the  direction  for  the  application  of  the  money  assigned  to  them 
as  a  fund  for  their  payment. 

The  order  of  the  Full  Court  enables  the  bank  to  repay  itself 
the  debt  of  the  firm,  but  not  the  debt  of  the  father,  until  the 
value  of  his  interest  in  the  asset  assigned  has  been  ascertained. 

Their  Lordships  can  find  nothing  in  the  deed  to  warrant 
this  conclusion.  The  word  "  respectively,"  which  occurs  once 
or  twice,  was  apparently  inserted  to  emphasise  the  fact  that 
there  were  two  indebtednesses  and  not  one.  But  the  word 
respectively "  in  this  deed  was  not  really  wanted,  and  does 
not  affect  the  construction  of  the  charge.  The  words  **as  to 
his  indebtedness  "  cannot  be  expanded  into  **  to  the  extent  of 
his  interest  in  the  debt  assigned,"  nor  into  "  to  the  extent 
of  his  liability  as  between  himself  and  his  co-partners  in  the 
•debts  secured  to  the  bank."  The  words  might  bo  c^porativo  if 
the  bankers  had  a  surplus  to  distribute  after  jtayini;  lluMiisolves. 
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J.  C.      Their  Lordships  have  no  clear  conception  of  the  meaning  of 
1902      the  words  in  question,  and  are  of  opinion  that  such  vague  and 
National   meaningless  expressions  do  not  control  or  qualify  the  direction 
in  the  deed  for  application  by  the  bank  of  the  money  received 
by  it  under  the  assignment,  and  which  direction  is  clear  and 


Bank  of 

AuSTEALASIA 


Falkingham 
&  Sons,  unmistakable 


Then  there  are  the  covenants  for  the  payment  of  the  debts 
secured.  The  words  "  in  respect  of  his  indebtedness  "  in  these 
covenants  are  important,  and  prevent  the  covenants  from  being 
joint  and  several  covenants  to  pay  the  whole  amount  due  to 
the  bank  (as  in  the  first  deed).  The  covenants  in  the  second 
deed  are — first,  a  several  covenant  of  the  father  to  pay  his 
debt ;  and,  secondly,  a  joint  and  several  covenant  of  the  firm 
to  pay  the  firm's  debt.  But  this  form  of  covenant,  although 
consistent  with  the  construction  put  on  the  rest  of  the  deed  by 
the  Colonial  Court,  is  equally  consistent  with  the  construction 
put  upon  it  by  their  Lordships. 

The  form  of  the  covenants  does  not  either  alone  or  in  con- 
junction with  the  obscure  words  already  commented  upon  cut 
down  the  charge  on  the  moneys  assigned. 

Upon  this  deed  of  June  6,  1899,  their  Lordships  have  come 
to  the  conclusion  that  the  construction  contended  for  by  the 
bank  is  correct,  and  that  the  bank  is  consequently  entitled  to 
judgment  in  the  action  brought  against  it  by  the  contractors. 

The  bank  also  contends  that,  in  addition  to  this  security,  the 
bank  is  entitled  to  enforce  against  the  contractors  their  joint 
and  several  covenant  contained  in  the  first  deed  of  April  19, 
1898.  A  counter-claim  to  this  effect  was  pleaded  by  the  bank. 
The  bank  relies  on  the  fact  that  there  was  no  agreement  to* 
cancel  the  first  deed,  that  it  has  never  been  cancelled  or  given 
up  or  asked  to  be  given  up,  and  the  benefit  of  it  is  distinctly 
reserved  to  the  bank  by  general  words  in  the  second  deed  of 
June  6,  1899.    The  words  relied  on  are  as  follows : — 

Nothing  herein  contained  shall  suspend,  prejudice,  or  affect 
the  rights  and  remedies  of  the  said  bank  in  respect  of  the  said 
indebtedness  respectively,  or  of  any  part  or  parts  thereof,  or 
prejudice  or  affect  any  other  securities  or  security  now  held 
or  hereafter  taken  by  the  said  bank." 
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In  answer  to  this  contention  the  contractors  put  in  a  reply  J.  C. 

to  the  effect  that  the  first  deed  was  executed  under  a  mistake  1O02 

and  upon  the  representation  of  the  manager  of  the  bank  that  xational 

the  covenants  were  restricted  to  the  respective  indebtedness  of  .  ^^^^ 

^  Australasia 

'the  covenantors.    It  was  for  the  contractors  to  prove  this  if 

.  .  ...  Falkingham 

they  could.    Their  attempt  to  prove  it  at  the  trial  utterly     &  Soxs. 
failed.   The  bank  manager  was  dead  ;  the  contractors'  testimony 
was  disbelieved ;  and  their  Lordships  think  it  unnecessary  to 
■say  more  on  this  attempt  of  the  contractors  to  invalidate  the 
^rst  deed. 

Their  counsel  further  urged  that  the  non-registration  of  the 
first  deed  invalidated  the  covenants  contained  in  it.  Their 
Lordships  have  already  stated  their  reasons  for  rejecting  this 
contention. 

Lastly,  it  was  urged  that  the  two  deeds  were  so  differently 
framed  as  to  be  really  inconsistent  and  to  lead  to  the  inference 
^that  the  second  deed  was  intended  by  all  parties  to  be  substi- 
tuted for  the  first.  Upon  this  point  there  was  a  difference  of 
opinion  in  the  Colony.  Hodges  J.  considered  that  the  first 
'^deed  still  remained  in  force;  the  Full  Court  took  a  different 
view,  and  held  that  the  second  deed  was  substituted  for  the 
first.  Their  Lordships  have  carefully  considered  this  question, 
which  they  regard  as  the  most  difficult  in  the  case ;  and  they 
liave  come  to  the  conclusion  that  the  view  taken  by  the  Full 
Court  ought  to  prevail.  There  is  no  doubt  that  the  bank 
wanted  the  second  deed  because  they  could  not  get  the  first 
registered.  It  is  also  clear  that  the  great  object  of  the  bank 
was  to  make  sure  of  the  fund  assigned  to  them.  The  cove- 
Tiants  of  the  sons  were  comparatively  worthless  to  the  bank. 
They  were,  however,  very  burdensome  to  the  sons  in  the  form 
in  which  they  were  framed  in  the  first  deed.  It  appears  to 
their  Lordships  that  the  main  consideration  which  induced  tlic 
contractors  to  execute  the  second  deed  was  to  get  rid  of  the 
burden  imposed  by  the  recitals  and  covenants  in  the  first  deed  : 
and  that  the  bank  was  willing  to  meet  their  views  to  this 
•extent,  provided  the  bank  preserved  its  hold  on  the  fund 
assigned.  This  conclusion  is  arrived  at  by  comparing  the 
two  deeds  together,  bearing  in  mind  the  circiimstancos  wliicli 
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J.  0.      rendered  the  second  deed  desirable  to  both  parties.    The  bank 

1902      held  other  securities  for  the  moneys  owing  by  the  contractors  :. 

National   these  are  preserved  by  the  general  words  m  the  second  deed 

AtotealaIia  ^^^^^^  upon  by  the  bank;  and  it  is  not  necessary  in  order  to 

V.  oriye  effect  to  the  words  to  hold  that  the  first  deed  is  preserved 
Falkingham  *^  .  ^ 

&  Sons,     by  them.    The  bank's  counter-claim,  therefore,  cannot  be  sup- 

ported ;  but  having  regard  to  the  defence  pleaded  to  it,  and  to 
the  costs  occasioned  by  it,  and  to  the  evidence  of  the  con- 
tractors in  support  of  it,  their  Lordships  do  not  think  it  right 
that  the  contractors  should  have  any  costs  which  that  defence 
or  the  counter-claim  may  have  occasioned. 

Their  Lordships  regard  the  right  of  the  bank  to  retain  the 
fund  assigned,  and  apply  it  in  payment  of  their  advances  in  full, 
as  the  great  point  in  dispute  from  first  to  last ;  and  on  this- 
point  the  bank  has  now  succeeded.  All  the  rest  is  compara- 
tively unimportant,  and  the  costs  of  the  counter-claim  may  be 
fairly  treated  as  balanced  by  the  costs  occasioned  by  the 
unfounded  defence  pleaded  to  it. 

Their  Lordships  will,  therefore,  humbly  advise  His  Majesty 
to  discharge  the  orders  appealed  from,  and  to  direct  judgment 
in  the  action  to  be  entered  for  the  defendants,  i.e.,  the  bank, 
with  costs ;  and  to  direct  judgment  on  the  counter-claim  to  be 
entered  for  the  plaintiffs  in  the  action,  i.e.,  the  contractors,, 
without  costs,  and  to  order  the  plaintiffs  in  the  action  to  pay 
the  costs  of  the  appeal  to  the  EuU  Court  in  Victoria. 

The  plaintiffs  in  the  action,  i.e.,  the  contractors,  must  pay 
the  costs  of  this  appeal. 


Solicitors  for  appellants  :  Markhy,  Stewart  d  Co. 
Solicitors  for  respondents :  Iliffe,  Henley  d  Sweet, 


The  Mode  of  Citation  of  tlie  Volumes  of  the  Law  Reports,  commencing  January  1,  1902, 
will  be  as  follows  : — 

In  the  First  Series, 
[1902]  1  Ch.  [1902j  2  Ch. 

In  the  Second  Series, 
[  1902]  1  K.  B.       [1902]  2  K.  B.  [1902]  P. 

In  the  Third  Series, 
[1902]  A.  C. 
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risen  to  a  premium,  desired  to  take  up  the  further 
shares : — 

Held,  reversing  the  decision  of  the  Court  of 
Appeal,  that  this  was  not  an  application  of  shares 
or  capital  money  directly  or  indirectly  in  pay- 
ment of  commission,  discount,  or  allowance  within 
the  meaning  of  the  Companies  Act,  1900,  s.  8, 
sub-s.  2,  and  (the  transaction  being  otherwise  un- 
objectionable) that  the  appellant  was  entitled  to 
exercise  the  option. 
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See  Privy  Council  Appeals.  6. 

 Secretary  —  Representations  —  Certification 

of  transfer — Estoppel  -  -  117 
See  Principal  and  Agent. 

COMPENSATION— Exercise  of  statutory  powers 
by  public  body — Appeal  from  Western 
Australia  -  -  -  -  213 
See  Privy  Council  Appeals.  2. 

 Workmen's  compensation. 

See  Cases  under  Employer  and  Work- 
man. 

COMFROMISE — Authority  exceeded  by  counsel 
— Agreement  to  refer  -  -  465 
See  Practice.  2. 

CONDITION  —  Precedent  — Fire  policy — Award 
•  condition  precedent  to  suit         -  446 
See  Privy  Council  Appeals.  20. 

CONFIDENTIAL  KEIATION  —  Solicitor  and 
client — Rectification  of  deed — Iu(lep(!n- 
dent  advice  -  -  -  -  271 
See  Solicitor. 

CONFISCATION— Rcgrant  of  native  lands,  Con- 
struction of  —  Trust — Laws  of  Now 
Zealand  -  56 

See  PitivY  Council  Appeals.  20. 

CONFLICT  OF  LAWS— Action— Lex  loci— Lex 
fori — Right  of  action  in  England  for 
acts  in  foreign  country  —  Tcrritoriul 
waters  -  -  -  -  176 
See  Action. 

 Contract — Intontiou  of  parties  as  to  law 

applicable  -  -  -  -  446 
See  Privy  Council  Appeals.  20, 


CONSENT — Covenant  not  to  assign  a  lease  with- 
out consent  of  lessor  —  Injunction  — 
Appeal  from  South  Australia  -  104 
See  Privy  Council  Appeals.  1. 

CONTRACT  —  Conflict  of  laws  —  Intention  of 
parties  as  to  law  applicable  -  446 
See  Privy  Council  Appeals.  20. 

 Parties  —  Title  to  sue  —  Contract  entered 

into  on  behalf  of  a  foreign  State  -  524 
See  Practice.  3. 

CONTHACTOR  —  Workmen's  compensation  — 
Undertakers — Sub-contractor  -  302 
See  Employer  and  Workman.  2. 

CONVERSION — Fraudulent  conversion  of  goods 
—Estoppel— Clerk  -  -  -  325 
See  Sale  of  Goods. 

CONVEYANCING  AND  LAW  OF  PROPERTY— 

Lease — Re-entry  on  liquidation.  Condi- 
tion for — Solvent  company — Voluntary 
liquidation — Forfeiture  -  -  187 
See  Landlord  and  Tenant. 

CONVICTION— Practice— Appeal  from  the  Isle  of 
Man  —  Criminal  conviction  —  Special 
leave  -----  81 
See  Privy  Council  Appeals.  18. 

 Set  aside — No  evidence  of  fraudulent  ap- 
propriation— Liability  of  bank  director 
—Appeal  from  the  Isle  of  iNIan  -  260 
See  Privy  Council  Appeals.  17. 

CORPORATION  —  County  Council  —  Municipal 
Corporation — Tramway  Business — Omnibus  Busi- 
ness— Ancillary  Business — Incidental  Powers  — 
Ultra  Vires — Attorney-General.  Jurisdiction  of — 
Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
ss.  1,  2,  68,  79 — London  County  Tramicays  Act, 
1896  (59  &  GO  Vict.  c.  li.),  ss.  2,  10. 

A  county  council,  being  incorporated  under 
s.  79  of  the  Local  (  Jovernment  Act,  1888,  is  a 
])urely  statutory  body  and  has  not  under  s.  2  of 
that  Act  the  position  and  powt-rs  of  a  municiiial 
or  common  law  corporation.  The  statutory  powers 
of  the  London  County  Council  to  purchase  and 
work  tramways  do  not  empower  it  to  work  omni- 
buses in  connection  with  the  tramways,  the 
omnibus  business  not  being  incidental  to  the 
tramway  business. 

Tlie  council  was  restrained  by  injunction  from 
so  acting  ultra  vircs  in  an  action  brought  by  the 
Attorney-Ceneral  on  the  relation  of  rival  onmibus 
proprietors. 

Tho  jurisdiction  of  the  Attorney-! It neral  to 

decid(^  in  what  cases  it  is  proper  for  him  to  sue 

on  behalf  of  relators  is  absolute. 

The  decision  of  the  Court  of  Appeal,  [1001] 

1  Ch.  781,  aflirnu'd.  London  County  Council  r. 

Attouney-C^enkual      -        -     H.  L.  (E.)  165 

COSTS — Incomo  lax — Deduction  of  fair  nnit  in 
rcBpcct  of  Crown  lease  -  -  422 
S<r  Privy  Council  ArrE.\LS.  23. 

 Special  leave  to  appeal  on  terms  as  to  cost,*? 

— Appeal  from  Canada  -  -  220 
Sf'c  rmvY  Council  Appeals.  7. 

COUNSEL'S  AUTHORITY— Compromise  of  action 
ALrri^enunl   to   refer — Authority  cx- 
cetnli  d  by  counsel — Limitation  of  «>nin- 
Bel'.s  aiithority  unknown  to  other  sid<' 
*S<  t'  ru.NCTicE.   ^.  465 
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COUNTY  COUNCIL— Tramway  business— Omni- 
bus business — Ultra  vires  -        -  165 

See  COBPOKATION. 

COVENANT  —  Judgment  — Merger  — Mortgage  — 
Bate  of  Interest  —  Ancillary  and  Independent 
Covenants. 

A  mortgage  deed  contained  a  proviso  for 
redemption  if  the  mortgagors  should  pay  the 
principal  with  interest  after  the  rate  thereinafter 
covenanted.  The  mortgagors  covenanted  to  re- 
pay the  principal  on  a  day  named  with  interest 
at  5  per  cent.,  and  if  the  principal  was  not  then 
paid,  to  pay  interest  at  that  rate  half-yearly  on 
so  much  of  the  principal  as  should  remain  uripaid. 
The  mortgagors  having  made  default,  the  mort- 
gagees recovered  judgment  against  them  for 
principal  and  interest  upon  the  covenant. 

An  action  having  been  brought  by  another 
mortgagee  for  an  account  of  all  moneys  duetto 
incumbrancers : — 

Held,  that  though  the  personal  remedy  on  a 
covenant  to  pay  a  debt  merges  in  a  judgment  and 
a  judgment  carries  only  4  per  cent,  interest,  yet 
upon  the  true  construction  of  this  mortgage  deed 
the  mortgagees  were  entitled  to  retain  their 
security  until  they  were  paid  the  principal  sum 
and  interest  at  5  per  cent. 

The  decisions  of  the  Master  of  the  Rolls  and 
the  Court  of  Appeal  in  Ireland,  Ushorne  v. 
Limerick  Market  Trustees,  [1901]  1  I.  R.  85, 
reversed  on  this  point.  Economic  Life  Assurance 
Society  v.  Usborne       -        -    H.  L.  (I.)  147 

— —  By  mortgagor  to  take  beer  during  the  term 
from  mortgagee — "Clog"  on  redemp- 
tion -----  24 
See  Mortgage.  2. 

 Not  to  assign  a  lease  without  consent  of 

lessor — Injunction — Appeal  from  South 
Australia  -  -  _  _  104 
See  Privy  Council  Appeals.  1. 

CRIMINAL  LAW— Conviction  set  aside  — No 
evidence  of  fraudulent  appropriation — 
Liability  of  bank  director  -  -  250 
See  Privy  Council  Appeals.  17. 

 Practice — Appeal  from  the  Isle  of  Man — 

Special  leave  -  -  -  81 
See  Privy  Council  Appeals.  18. 


DAMAGE — Railway  company — Act  done  under 
statutory  authority  —  Non-liability  for 
damage — Appeal  from  Canada  -  220 
See  Privy  Council  Appeals.  7. 

DEBT— Specialty  debt  in  New  South  Wales  liable 
to  duty  in  Victoria  -  -  -  552 
See  Privy  Council  Appeals.  31. 

  Victorian  book  debts — Invalidity  of  assign- 
ment does  not  extend  to  covenants  and 
recitals  -  _  _  _  535 
See  Privy  Council  Appeals.  30. 

DEED  —  Rectification  —  Mistake  —  Solicitor  and 
client — Independent  advice  -  271 
See  Solicitor. 

DELAY — Effect  of  delay  in  suing  after  attaining 
majority  -  -  _  _  534 
See  Privy  Council  Appeals.  14. 


DEMONSTRATIVE  LEGACIES  —  Specific  or  — 
Administration  -  -  -  1 
See  Will.  2. 

DIAGRAM— Grant  of  land— Construction— Title 
— Terms  of  grant  -  -  -  454 
See  Privy  Council  Appeals.  10. 

DIRECTOR— Company. 

See  under  Company. 

DISCOVERY— New  trial  refused— Practice— No 
application  for  discovery  -  -  429 
See  Privy  Council  Appeals.  19. 

DUTY— Public  revenue. 

See  Cases  under  Revenue. 

ELDEST  SON— Shifting  clause— Successive  life 
estates        -        -        -        -  263 
See  Will.  3. 
ELECTRIC  CURRENT— Escape  of— Disturbance 
to  submarine  cable  -        -        -  381 
See  Privy  Council  Appeals.  9. 
ELECTRIC  LIGHT — By-law  of  corporation  grant- 
ing exclusive  rights  —  Construction  — 
Appeal  from  Canada       -        -  237 
See  Privy  Council  Appeals.  8. 
EMPLOYER  AND  WO-RKHLAN— Compensation- 
Factory,  Employment  on  or  in  or  about  a — Work- 
men's Compensation  Act,  1897  (60  &  QlVict.  c.  37), 
s.  7. 

The  enactment  in  s.  7,  sub-s.  1,  of  the  Work- 
men's Compensation  Act,  1897,  "  This  Act  shall 
apply  only  to  employment  by  the  undertakers  as 
hereinafter  defined  on  or  in  or  about  a  . . . .  factory 
.  .  .  . "  means  employment  on  or  in  or  about  their 
own  factory.  Therefore  a  workman,  who  is  sent 
by  his  employers  on  their  business  to  a  factory 
in  respect  of  which  they  are  not  the  occupiers, 
and  therefore  not  the  undertakers  within  the 
meaning  of  the  Act,  is  not  entitled  to  compensa- 
tion from  them  for  an  injury  which  he  receives 
there. 

Francis  Y.  Turner  Brothers,  [1900]  1  Q.  B.  478, 
approved. 

The  decision  of  the  Court  of  Appeal,  [1901] 
1  K.  B.  780,  affirmed  on  this  point.  Wrigley  v. 
Whittaker  &  Sons        -        -  H.  L.  (E.)  299 

2.  Compensation — Undertakers — Sub-con- 
tractor— Liability  of  Sub-contractor  to  indemnify 
Undertakers— Workmen's  Compensation  Act,  1897 
(60  <fc  61  Vict.  c.  37),  ss.  1,  4,  7. 

In  the  case  of  a  building  a  sub-contractor  may 
be  an  undertaker  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897. 

The  appellants  undertook  to  build  a  house, 
and  agreed  with  a  sub-contractor  that  he  should 
slate  the  roof.  A  workman  employed  by  the  sub- 
contractor was  killed  in  the  course  of  his  employ- 
ment, and  his  widow  was  awarded  compensation 
against  the  appellants  as  undertakers  under  the 
Workmen's  Compensation  Act,  1897  : — 

Held,  by  the  Earl  of  Halsbury  L.C.  and  Lords 
Shand  and  Davey,  Lords  Brampton  and  Robertson 
dissenting,  that  the  sub-contractor  would  have 
been  liable  as  an  undertaker  independently  of  s.  4 
of  the  Act,  and  that  the  appellants  were  entitled 
to  be  indemnified  by  him  against  the  amount  of 
compensation  awarded. 

Cass  V.  Butler,  [1900]  1  Q.  B.  777,  overruled. 
Cooper  &  Crane  v.  Wright    -     H.  L.  (E.)  302 
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ESTATE  DUTY— Money  held  in  trust  to  purchase 
lands  in  Scotland  or  England  to  be 
entailed  _  _  .  _  344 
See  Eevenue.  1. 

ESTOPPEL — Company —  Secretary —  Representa- 
tions— Certification  of  transfer  -  117 
See  Principal  and  Agent. 

  Fraudulent  conversion  of  goods — Estoppel 

—Clerk  -  -  -  -  325 
See  Sale  of  Goods. 

EVIDENCE—  Ambiguity—  Intention—  Extrinsic 
evidence,  Admissibility  of  —  Evidence 
dehors  the  will  -  -  -  1 
WiLu  2. 

EXECUTORY  DEVISE— Absolute  gift,  Cutting 
down — Gift  over  on  a  compound  event 
— Eemoteness  -  _  _  14 
See  Will.  1. 


FACTORY— Workmen's  compensation  -  299 
See  Employer  and  Workman.  1. 

FINANCE  ACT— Estate  duty  -  -  344 
See  Eeventje.  1. 

FIRE  INSURANCE— Award  condition  precedent 
to  suit — Appeal  from  Jersey  -  446 
See  Privy  Council  Appeals.  20. 

FIXTURES  —  Tapestries  —  Right  of  Removal- 
Tenant  for  Life  and  Remainderman. 

Valuable  tapestries  were  affixed  by  a  tenant 
for  life  to  the  walls  of  a  house  for  the  purpose  of 
ornament  and  the  better  enjoyment  of  them  as 
chattels.  They  could  be  removed  without  doing 
any  structural  injury.  On  the  death  of  the 
tenant  for  life : — 

Held,  that  the  tapestries,  put  up  with  that 
purpose  and  attached  in  that  manner,  did  not 
pass  with  the  freehold  to  the  remainderman,  but 
formed  part  of  the  personal  estate  of  the  tenant 
for  life,  and  were  removable  by  her  executor. 

The  decision  of  the  Court  of  Appeal,  In  re 
De  Falbe,  [1901]  1  Ch.  523,  affirmed.  Leigh  v. 
Taylor        -        _        -         H.  L.  (E.)  157 

FOREIGN  COUNTRY— Right  of  action  in  Eng- 
land for  acts  in — Lex  loci — Lex  fori 
See  Action.  176 

FOREIGN  STATE  —  Contract  entered  into  on 
behalf  of  a— Parties— Title  to  sue  524 
See  Practice.  3. 

FORFEITURE— Lease— Re-entry  on  liquidation, 
Condition  for  —  Solvent  company  — 
Voluntary  liquidation  -  -  187 
See  Landlord  and  Tenant. 

FORMA  PAUPERIS— Appeal  in— Special  leave 
Se3  Privy  Council  Appeals.    12.  561 

FRAUD— Actio  doli— Law  of  Natal  -  437 
ySee  Privy  Council  Appeals.  21. 

•  Conviction  set  aside — No  evidence  of  iVaudu- 

lent  appropriation  —  ]jiability  of  hank 
director  _  _  -  -  250 
^See  Privy  Council  Appeals.  17. 

— — -  Fraudulent  conversion  of  goods — I'^ytopprl — 
Clerk  -  -  -  -  326 
See  Sale  of  CJoods. 


GENERAL  AVERAGE  —  Loss— Salvage— Liabi- 
lity of  underwriters  -  -  611 
See  Insurance,  Marine. 

GLEBE — Land  tax — Exemption — Glebe  lands  let 
on  leases — User  and  occupation  -  -  416 
See  Privy  Council  Appeals,  'zi. 

GOODS— Sale  of. 

See  under  Sale  of  Goods. 

GRANT— Land— Construction— Title— Terms  of 
grant — Diagram  -  -  -  454 
See  Privy  Council  Appeals.  10. 

 Title  to  grant  of  way  by  the  public — Law 

of  the  Channel  Islands  -  -  534 
See  Privy  Council  Appeals.  14. 

GUERNSEY— Laws  of  -  -  -  534 
See  Privy  Council  Appeals.  14. 


HONG  KONG— Appeals  from 

See  Privy  Council  Appeals. 


232,  257 
15,  16. 


HUSBAND  AND  WIFE— Cancelment  of  security 
by  married  woman  for  her  husband's 
debts  -        -        -        -  42a 

See  Privy  Council  Appeals.  TJ. 


INCOME  TAX— Company— Interest  from  foreign 
investments  -  -  -  -  287 
See  Revenue.  2. 

 Deduction  of  fair  rent  in  respect  of  Crown 

lease-  _  _  _  _  422 
See  Privy  Council  Appeals.  23. 

INDEMNITY  —  Workmen's    compensation  — 
Liability  of  sub-contractor  to  indemnify 
!  undertakers  -        -        -        _  302 

!  See  Employer  and  Workman.  2. 

'  INFANT— Effect  of  delay  in  suing  after  attain- 
•  ing  majority         -        _        _  534 

I  See  Privy  Council  Appeals.  14. 

INJUNCTION — Covenant  not  to  assign  a  lease 
without  consent  of  lessor — Appeal  from 
South  Australia  -  _  -  104 
See  Privy  Council  Appeals.  1. 

INN — Tied  "  public-house — "  Clog on  redemp- 
tion -----  24 
I  Sec  Mortga(;e.  2. 

INSTJUMUCE—Cdpfure—rroperlytfAIi,  u  Hik  wif 
—  Lotis  before  JJcijinnifKj  (f  liar  —Jntt  uiiou  fo  muje 
i  W'ur — Seizure  by  lJiu  vii/\<  (ioveruiiumt  if  Vro^yerty 
of  ils  own  Subject — Validity  of  Itiimrancc — I'uUic 
Policy. 

Where  a  subject  of  a  fonngn  (iovcrnnicnt 
j  insures  treasure  with  British  underwriters  against 
capture  during  its  transit  from  the  foreign  Stato 
to  this  country,  and  tlic  fort>ign  Govirmnont 
.seizins  the  treasure  during  the  tran.><it.  and  war  is 
nfferwards  ilei  lared  between  the  foreign  and  the 
Hritisli  (Jovernineuts.  tlu^  in.^iinineo  i.><  vali«l.  and 
an  aeti(Mi  may  be  nu»inti\incil  in  ihin  ooimtry 
against  ihv  un(i(>rw  riters  after  the  rcbtoration  of 
1  peace,  thougli  the  seizure  is  made  in  couttuipla- 
tion  of  war,  and  in  order  to  use  the  tiwituro  iu 
support  el'  the  war. 

Tlie  imiH)rtant  date  is  the  seizure  before  the 
,  declaration  of  war. 
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INSURANCE— conimwec^. 

Such,  an  insurance  is  not  against  public 
policy. 

Public  policy  is  not  a  safe  or  trustworthy 
ground  for  legal  decision. 

The  decision  of  the  Court  of  Appeal,  [1901] 

2  K.  B.  419,  affirmed.    Janson  v.  DEiEFONTBiisr 

Consolidated  Mines,  Limited  H.  L.  (E.)  484 

INSURANCE,  FIRE— Award  condition  precedent 
to  suit  -  -  -  -  446 
See  Peivy  Council  Appeals.  20. 

INSURANCE,  UAmiXE  — Policy  — Ship  valued 
for  Policy  at  less  than  Real  Value —  General 
Average  Loss — Salvage — Liability  of  Underwriter. 

In  an  insurance  on  ship,  cargo  and  freight  the 
ship  was  insured  for  the  sum  at  which  she  was 
valued  in  the  policy.  During  the  currency  of 
the  policy  a  general  average  loss  occurred  and  a 
sum  awarded  in  a  salvage  action  had  to  be  paid. 
In  the  salvage  action  the  value  of  the  ship  was 
proved  to  be  above  the  policy  value.  In  the 
average  statement  the  proved  value  was  taken  as 
the  contributory  value  of  the  ship,  and  the  rights 
of  all  parties  were  adjusted  on  that  footing.  In 
an  action  on  the  policy : — 

Held,  that  the  underwriters  were  liable  only 
for  that  proportion  of  the  salvage  and  general 
average  losses  which  the  policy  value  bore  to  the 
proved  value. 

The  decision  of  the  Court  of  Appeal,  [1901] 
2  K.  B.  896,  affirmed.  Steamship  "  Balmoral  " 
Company  v.  Marten     -        -    H.  L.  (E.)  511 

INTEREST  —  Rate  of  —  Judgment  —  Merger- 
Mortgage — Ancillary  and  independent 
covenants  -  -  -  -  147 
See  Covenant. 

INTERNATIONAL  LAW  —  Action— Lex  loci- 
Lex  fori — Eight  of  action  in  England 
for  acts  in  foreign  country — Territorial 
waters  -  -  -  -  176 
See  Action. 

INTESTACY— Absolute  gift.  Cutting  down— Gift 
over  on  a  compound  event — Eemoteness 
See  Will.    1.  14 

IRELAND— Appeal— Certiorari  -  -  268 
See  Practice.  1. 

ISLE  OF  MAN— Laws  of     -        -  81,250 
•   See  Privy  Council  Appeals.    17,  18. 


JAMAICA— Laws  of  - 

See  PmvY  Council  Appeals. 


-  429 

19. 


JERSEY— Laws  of  -  -  -  -  446 
See  Privy  Council  Appeals.  20. 

JUDGMENT  —  Merger  —  Mortgage  —  Ea^te  of 
interest  —  Ancillary  and  independent 
covenants  -  -  -  -  147 
See  Covenant. 

JURISDICTION— Certiorari— Appeal  to  House  of 
Lords  from  order  of  Court  of  Appeal  in 
Ireland  -  -  -  -  268 
See  Practice.  1. 

 Of  Attorney-General  to  sue  on  behalf  of 

relators  -  -  -  -  165 
See  Corporation. 


JURISDICTION— confinwet?. 

 Eelief —  Omission  to  give  notice  of  non- 
admission  of  claims — Eelief  -  396 
See  Privy  Council  Appeals.  28. 


LAND  TAX— Exemption  —  Glebe  lands  let  on 
leases — User  and  occupation  -  416 
See  Privy  Codncil  Appeals.  24, 

LANDLORD  AND  TENANT— Lease— Oomj^an?/, 
Limited — Re-entry  on  Liquidation,  Condition  for 
—Solvent  Company  —  Voluntary  Liquidation  — 
Forfeiture — Bankruptcy — Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  2, 
suh-s.  XV. ;  s.  14,  suh-s.  6. 

A  proviso  in  a  lease  for  re-entry,  if  the  lessees 
being  a  company  should  enter  into  liquidation 
either  compulsory  or  voluntary,  applies  to  the 
case  of  a  solvent  company  going  into  voluntary 
liquidation  for  the  purpose  of  reconstruction  or 
amalgamation  only,  and  is  "  a  condition  for 
forfeiture  on  the  iDankruptcy  of  the  lessee" 
within  the  Conveyancing  and  Law  of  Property 
Act,  1881,  s.  14,  sub-s.  6. 

The  decisions  of  Kekewich  J.  and  the  Court 
of  Appeal,  [1901]  1  Ch.  499,  affirmed  as  to  these 
points. 

Horsey  Estate,  Limited  v.  Steiger,  [1899] 
2  Q.  B.  79,  approved  as  to  these  points.  Fryer 
V.  EwART       -        -        -        H.  L.  (E.)  187 

 Covenant  not  to  assign  a  lease  without 

consent  of  lessor — Injunction  -  104 
See  Privy  Council  Appeals.  1. 

LEASEHOLDS—"  Tied  "  public-house—"  Clog  " 
on  redemption       -  -  24 

^ee  Mortgage.  2. 

LEGACY — Specific  or  demonstrative  legacies — 
Administration  _  -  _  1 
/See  Will.  2. 

LETTERS  OF  ADMINISTRATION— Grant  of— 
Limitation — Cause  of  action — Appeal 
from  Hong  Kong  -  -  -  257 
See  Privy  Council  Appeals.  16. 

LEX  LOCI — Lex  fori — Eight  of  action  in  England 
for  acts  in  foreign  country  -  176 
See  Action. 

LIMITATION— Eeal  estate— Shifting  clause- 
Exception  of  eldest  son  "  entitled  "  to 
other  estates  _  _  _  263 
See  Will.  3. 

LIMITATIONS,  STATUTE  OF— Cause  of  action 
— Grant  of  letters  of  administration — 
Powers  of  registrar — Appeal  from  Hong 
Kong  -  -  -  -  -  257 
See  Privy  Council  Appeals.  16. 

LIQUIDATION  —  Condition  for  re-entry  on— 
Lease  —  Solvent  company  —  Voluntary 
liquidation — Forfeiture  -  -  187 
See  Landlord  and  Tenant. 

LONDON— County  council — Tramway  business 
— Omnibus  business — Ultra  vires  165 
See  Corporation. 


MANITOBA — Powers  of  local  legislature  - 
See  Privy  Council  Appeals.  5. 
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MAEINE  INSUKANCE. 

See  under  Insurance,  Marine, 

MARRIED  WOMAN. 

See  under  Husband  and  Wife. 

MARTIAL  LAW— Appeal  from  Cape  of  Good 
Hope — Special  leave — Civil  tribunals 
See  Privy  Council  Appeals.    11.  109 

MASTER  AND  SERVANT. 

See  Cases  under  Employer  and  Work- 
man. 

MERGER  —  Judgment  —  Mortgage  —  Eate  of 
interest  —  Ancillary  and  independent 
covenants  -  -  -  -  147 
See  Covenant. 

METROPOLIS. 

See  under  London. 

MINE — Payment  of  miners  according  to  amount 
excavated  —  Aj)peal  from  New  Soutli 
Wales  -  -  -  -  207 
See  Privy  Council  Appeals.  25. 

MISTAKE — Eectification  of  deed — Solicitor  and 
client — Independent  advice  -  271 
See  Solicitor. 

MORTGAGE  —  Clog  on  Bedemption  —  Agreement 
subsequent  to  Mortgage — Option  to  purcliase  Mort- 
gaged Property — Conditional  Sale. 

A  mortgagor  and  mortgagee  may,  by  a 
separate  and  independent  transaction  subsequent 
to  the  mortgage,  make  a  valid  agreement  which 
gives  the  mortgagee  the  option  of  purchasing  the 
mortgaged  property,  and  thus  may  have  the 
effect  of  depriving  the  mortgagor  of  his  right  to 
redeem. 

The  decision  of  the  Court  of  Appeal,  [1902] 
1  Ch.  53,  affirmed.    Eeeve  v.  Lisle 

H.  L.  (E.)  461 

2.  •  "  Once  a  Mortgage  always  a  Mortgage  " 

—  Clog  on  Bedemption  —  Tied  Public-house  — 
Mortgage  of  Leasehold  Public-house — Covenard  by 
Mortgagor  to  tahe  Beer  during  the  Term  from 
Mortgagee  only. 

In  a  mortgage  of  a  leasehold  public-house  by 
a  licensed  victualler  to  brewers  the  mortgagor 
covenanted  with  the  mortgagees  that  he  and  all 
persons  deriving  title  under  him  should  not 
during  the  continuance  of  the  term,  and 
whether  any  money  should  or  should  not  bo 
owing  on  the  security  of  the  mortgage,  use  or 
sell  in  the  house  any  malt  liquors  except  such  as 
should  bo  purchased  of  the  mortgagees  : — 

Held,  that  this  covenant  was  a  clog  on  the 
equity  of  redemption,  and  that  the  mortgagor, 
on  payment  of  all  that  was  due  upon  the  security, 
was  entitled  to  have  a  rcconvcyanco  of  the 
property,  or  at  his  option  a  transfer  of  tho 
security,  free  in  either  case  from  tho  tie. 

Saniley  v.  Wilde,  [1899]  2  Ch.  474,  commented 

on. 

The  decisions  of  Cozons-IIardy  J.,  [1900] 

1  Oh.  213,  and  the  Court  of  Appeal,  [TJOOJ 

2  Ch.  445,  allirmed.    Noakes  &  Co.  v.  Eick 

H.  L.  (E.)  24 

 Judgment  —  Merger — Eate   of   interest — 

Ancillary  and  independent  covenants 
See  Covenant.  147 


T/LORTQAGE—cordinued. 

 Will — Bequest  of  "residue  and  remainder  " 

of  specific  mortgage  debts — Fund  appli- 
cable for  payment  -  -  -  1 
See  Will.  2. 

MUNICIPAL  CORPORATION. 

See  under  Corporation. 

NATAL— Laws  of         -        -        -  51,437 

See  Privy  Council  Appeals.    21,  22. 

NATIVE  LANDS— Construction  of  regrant  of— 
Trust — Laws  of  New  Zealand  -  56 
See  Privy  Council  Appeals.  26. 

NEW  SOUTH  WALES— Laws  of.    207,  416,  422 

See  Privy  Council  Appeals.    23 — 2.j. 

NEW  ZEALAND— Laws  of.        -     56,  396,  563 

See  Privy  Council  Appeals.    2G — 28. 

OMNIBUS  BUSINESS— County  council— Tram- 
way business — Ultra  vii'cs  -  165 
See  Corporation. 

ONTARIO — Powers  of  company — Formation  and 
investment  of  reserve  fund — Purchase 
by  director  and  resale  to  company  83 
See  Privy  Council  Appeals.  6. 

OPTION — Commission — Option  of  subscribers  to 
take  further  shares  -  -  -  474 
See  Company. 

PARTIES — Title  to  sue — Contract  entered  into 
on  behalf  of  a  foreign  State        -  524 
See  Practice.  3. 
PATENT — Prolongation  of  Patent -—Petit  ion  ly 
Assignees — Accounts  of  Inventor  s  Profds. 

Petition  by  assignees  of  a  patent  for  its 
extension  dismissed,  no  means  of  judging  whither 
the  inventor  had  been  remunerated  having  been 
given.  An  application  for  adjournment  was 
refused  as  unprecedented.  Pe.kuh's  Patent,  iur 
parte  Peach  and  Poswell,  Hatfield  it  Co. 

P.  C.  414 

 Expiry  of  patent  —  British  patent  a  foreign 

patent  -  -  -  -  670 
See  l*nivY  Council  Appeals.  3. 

PERPETUITY— Absolute  gift,  Cutting  down— 
(Jift  over  on  a  compound  event  — 
Eemoteness  -  -  -  -  14 
^>eWiLL.  1. 

POLICY. 

See  under  Insuiianck,  IxsuR.\NCE.  FlRE, 
and  l.Nsi  KANCE,  M.vuixk. 
POOR  LAW  —  Si'tilcmeut— Capacity  of  dt^rtcd 
Wife  to  acquire  a  Settlemcnt—l'oor  I.atr  Srith- 
me'nt  (Scothtml)  Act,  1S9S  ((U  62  Vict.  r.  21), 
s.  1. 

By  s.  1  of  tho  Poor  Law  Si  ttlemont  Act.  1S9S, 
"No  person  shall  bo  held  to  have  nrquiro»l  a 
settlement  in  any  parish  in  Scotland  by  rei^idonct'- 
therein.  unless  such  person  .^Imll  ....  liavo 
resided  for  throe  years  continuously  in  .^uch 
parish  and  .shall  have  maintained  himself  .... 
and  without  having  received  or  applied  for  i^jvnv 

chial  relief  ": — 

I      lidd,  that  a  married  woman  having  a  husband 
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POOR  LAM^— continued. 

living  from  whom  she  has  derived  a  settlement 
cannot,  although  deserted  by  him,  acquire  a 
settlement  different  from  that  of  her  husband. 

Gray  v.  FowUe,  (1847)  9  D.  811,  affirmed. 

Decision  of  the  Court  of  Session,  Scotland, 
(1901)  3  F.  705,  reversed.  Rutheeglen  Paeish 
Council  v.  Glasgow  Paeish  Council 

H.  L.  (Sc.)  360 

FBACTICE  —  Appeal  —  Jurisdiction — Appeal  to 
House  of  Lords  from  Order  of  Court  of  Appeal  in 
Ireland — Certiorari — Appellate  Jurisdiction  Act, 
1876  (39  &  40  Vict.  c.  59),  ss.  3,  12— Supreme 
Court  of  Judicature  Act  (Ireland),  1877  (40  &  41 
Vict.  c.  57),  8.  86. 

No  appeal  lies  to  the  House  of  Lords  from  an 
order  of  the  Court  of  Appeal  in  Ireland  with 
respect  to  the  issue  of  a  writ  of  certiorari.  The 
Queen  (at  the  Peosecution  of  the  County 
Council  of  Kildaee)  v.  Barton,  and  Geeat 
Southern  and  Western  Railway  Company  of 
Ireland    -        -        -        -    H.  L.  (I.)  268 

2,   Counsel's  Authority — Compromise  of 

Action — Agreement  to  Refer — Authority  exceeded 
by  Counsel  —  Limitation  of  CounseVs  Authority 
unknown  to  other  side. 

A  counsel  has  no  authority  to  refer  an  action 
against  the  wishes  of  his  client  or  upon  terms 
diiferent  from  those  which  his  client  has  autho- 
rized. If  he  does  so  refer  it  the  reference  may 
be  set  aside  although  the  limit  put  by  the  client 
on  his  counsel's  authority  is  not  made  known  to 
the  other  side  when  the  reference  is  agreed  upon. 
The  Court  before  whom  the  question  of  setting 
aside  the  reference  comes  is  not  bound  to  sanction 
an  arrangement  made  by  counsel  which  is  not  in 
the  opinion  of  the  Court  a  proper  one. 

The  plaintiff  in  an  action  for  defamation  of 
character  authorized  her  counsel  to  consent  to  a 
reference  on  condition  that  all  imputations  on  her 
character  were  publicly  disclaimed  in  Court.  Her 
counsel,  who  did  not  make  this  limitation  of  his 
authority  known  to  the  defendant's  counsel, 
agreed  with  the  latter  to  refer  the  action  without 
any  disclaimer  of  imputations : — 

Held,  that  the  counsel  having  exceeded  his 
authority  the  plaintiff  was  entitled  to  have  the 
agreement  to  refer  set  aside  and  the  cause  referred 
to  the  list  for  trial. 

The  decision  of  the  Court  of  Appeal,  [1902] 
1  K.  B.  838,  reversed.  ^Neale  v.  Gordon  Lennox 

H.  L.  (E.)  465 

3.   Title  to  sue — Contract  entered  into  on 

behalf  of  a  Foreign  State. 

There  is  no  such  rule  as  that  the  monarch  or 
other  titular  head  of  a  foreign  sovereign  State  is 
the  only  person  who  can  sue  here  in  resp'ect  of 
the  public  property  or  interest  of  that  State. 

The  Spanish  Minister  of  Marine  in  Madrid 
and  two  other  persons  brought  an  action  in  the 
Court  of  Session  against  the  respondents  for 
damages  for  failure  to  deliver  warships  within 
the  time  stipulated  by  contract.  The  parties  to 
the  contract  were  described  as  "  The  Chief  of  the 
Spanish  Royal  Naval  Commission,"  and  the  Com- 
missary of  the  Commission  (mentioning  their 
names)  both  in  the  name  and  the  representation 
of  his  Excellency  the  Spanish  Minister  of  Marine 


TTikCTlClE— continued. 

in  Madrid,  hereinafter  called  the  Spanish  Govern- 
ment on  the  one  part,"  and  the  respondents  (a 
shipbuilding  company  in  Scotland)  on  the  other 
part : — 

Held,  reversing  the  decision  of  the  Second 
Division  of  the  Court  of  Session,  (1901)  4  F.  319, 
that  the  Spanish  Minister  of  Marine  for  the  time 
being  was  entitled  to  maintain  the  action  though 
he  was  not  Minister  of  Marine  at  the  date  of  the 
contract.  Don  Jose  Ramos  Yzquierdo  y  Casta- 
NEDA  V.  Clydebank  Engineeeing  and  Ship- 
building Company  -  -  H.  L.  (Sc.)  624 
 Appeal  from  Cape  of  Good  Hope — Special 

leave — Martial  law — Civil  tribunals  109 

See  Privy  Council  Appeals.  11. 
 Appeal  from  Isle  of  Man — Special  leave  81 

See  Peivy  Council  Appeals.  18. 
 Appeal  from  Natal — Special  leave     -  51 

See  Privy  Council  Appeals.  22. 
 Appeal  in  form^  pauperis — Special  leave 

See  Peivy  Council  Appeals.    12.  561 
 Concurrent  findings  —  Avoidance  of  gifts 

made  by  testator    -        -        -  675 

See  Peivy  Council  Appeals.  4. 
 Costs — Income  tax      ~       —       -  422 

See  Privy  Council  Appeals.  23. 

 New  trial — No  application  for  discovery  429 

See  Privy  Council  Appeals.  19. 

PRINCIPAL  AND  AGEUT— Company— Secretary 
— Bepresentations  —  Certification  of  Transfer — 
Estoppel. 

In  permitting  its  secretary  to  certify  transfers 
of  shares,  a  company  does  not  authorize  the  secre- 
tary to  do  more  than  give  a  receipt  for  certificates 
of  shares  which  are  actually  lodged  in  the  office. 
If  the  secretary  gives  a  receipt  or  an  acknowledg- 
ment for  certificates  which  have  not  been  lodged, 
the  company  is  not  estopped  from  setting  up  the 
true  facts. 

Transfers  of  shares  in  a  company  having  been 
lodged  with  the  company's  secretary  without  the 
certificates  for  the  shares,  the  secretary  fraudu- 
lently certified  upon  the  transfers  that  the  certi- 
ficates for  the  shares  were  in  the  company's  office. 
The  proposed  transferee  having  brought  an  action 
against  the  company  for  refusing  to  register  him 
as  the  owner : — 

Held  (Lord  Robertson  doubting),  that  the 
company  was  not  estopped  from  shewing  that  the 
proposed  transferor  had  no  shares  to  transfer,  and 
that  the  action  would  not  lie. 

Grant  v.  Norway,  (1851)  10  0.  B.  665,  ap- 
proved. 

Observations  upon  the  doctrine  of  estoppel  by 
representation.  George  Whitechurch,  Limited 
V.  Cavanagh       -        -        -    H.  L.  (E.)  117 

PRIVY  COUNCIL  APPEALS  —  AUSTRALIA 
(SOUTH) — Covenant  not  to  Assign  a  Lease  without 
Consent  of  Lessor — Injunction. 

A  covenant  by  a  lessee  not  to  assign  without 
the  lessor's  consent  runs  with  the  land,  and 
applies  to  a  reassignment  to  the  original  lessee. 
An  injunction  will  lie  on  a  threat  to  commit  a 
breach  of  it. 

Doherty  v.  Allman,  (1878)  3  App.  Cas.  709,  fol- 
lowed, and  held  to  be  especially  applicable 
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PRIVY    COUNCIL    APPEALS  —  ATJSTEALIA 

(SOVIK)— continued. 
tinder  the  Keal  Property  Act  system  of  land 
registry  in  South  Australia.    McEachaen  v. 
COLTON    -         -         -         -         -     P.  C.  104 

2.   AUSTEALIA  (WESTERN)— TTes^erw 

Australia  Municipal  Institutions  Act  (59  Vict. 
No.  10),  s,  109 — Exercise  of  Statutory  Powers  by 
Public  Body — Compensation. 

The  appellant  municipality,  in  the  exercise 
of  authority  conferred  by  the  Western  Australia 
Municipal  Institutions  Act  (59  Vict.  No.  10), 
s.  109,  and  at  the  request  of  the  ratepayers,  in 
order  to  improve  a  street  reduced  the  gradient 
opposite  the  respondent's  house  so  that  it  was 
left  on  the  edge  of  a  cutting  with  a  drop  of  about 
six  or  eight  feet  to  the  road : — 

Held,  that  the  respondent  was  without  remedy, 
since  none  had  been  given  by  statute,  and  the 
appellants  had  not  exceeded  the  powers  conferred. 
East  Feemantle  Cokpoeation  v.  Annois 

P.  C.  213 

 New  South  Wales   -        -    20?,  416,  422 

See  Peivy  Council  Appeals.  23—25. 
 Victoria  _        _    543,  552,  585 

See  Pkivy  Council  Appeals.    29 — 31. 

3.          CA'N  AD  A— Patent—Expiry  of  Patent 

— British  Patent  a  Foreign  Patent — Canadian 
Patent  Act  (R.  S.  0.,  c.  61,  s.  8)— 55  &  56  Vict, 
c.  24,  s.  ] — Construction. 

By  the  true  construction  of  s.  8  of  the  Cana- 
dian Patent  Act,  c.  61  of  the  Eevised  Statutes  of 
Canada,  as  amended  by  Canadian  Act  55  &  56 
Vict.  c.  24,  s.  l,a  Canadian  patent  expires  as  soon 
as  any  foreign  patent  for  the  same  invention 
existing  at  any  time  during  the  continuance  of 
the  Canadian  patent  expires.  A  British  patent 
is  a  foreign  patent  within  the  meaning  of  the 
Canadian  Patent  Act.  Dominion  Cotton  Mills 
Company  v.  General  Engineering  Company  of 
Ontario  -        -        -        -        -    P.  C.  570 

4.    Practice  as  to  concurrent  Findings — 

Avoidance  of  Gifts  made  by  Testator — Civil  Code, 
art.  762. 

Where  there  are  concurrent  findings  of  fact  as 
to  a  testator's  competence  and  freedom  from 
undue  influence : — 

Held,  that  they  will  not  bo  disturbed  unless 
it  be  made  plain  that  there  has  been  a  miscarriage 
of  justice,  or  at  least  that  the  evidence  has  not 
been  adequately  weighed  or  considered  : 

Held,  also,  that  gifts  made  by  the  testator  to 
the  respondent  during  his  lifetime  would  not  be 
avoided  under  art.  7(52  of  the  Civil  Code  wliorc 
there  was  neither  allegation  nor  evidence  that 
they  were  made  in  expectation  of  death.  The 
proviso  in  the  article,  "  unless  circumstances  tend 
to  render  them  valid,"  requires  that  tlioso  cir- 
cumstances should  bo  investigated.  Akciiam- 
bault  et  vie  v.  Akcuamhault  et  al.    p.  C.  575 

5.  Manitoba — Powers  of  Local  Legislature 

— British  North  America  Act,  s.  92,  snJ)-s.  16  — 
Manitoba  Liquor  Act,  1900  (63  &  64  Vict.  e.  22). 

The  Manitoba  Ijiijuor  Act  of  1900  for  the 
suppression  of  the  liquor  traflic  in  that  ])rovinco 
is  within  the  powers  of  the  provincial  legislaitiro, 
its  subject  being  and  having  been  dealt  with  as  a 
matter  of  a  merely  local  nature  in  the  province 


PRIVY  COUNCIL  APPEALS— CANADA— con^cZ. 
within  the  meaning  of  British  North  America 
Act,  1867,  s.  92,  sub-s.  16,  notwithstanding  that 
in  its  practical  working  it  must  interfere  with 
Dominion  revenue,  ami  indirectly  at  least  with 
business  operations  outside  the  province. 

Attorney-General  for  Ontario  v.  Attorney' 
General  for  the  Dominion,  [1896]  A.  C.  348,  fol- 
lowed. Attorney-General  of  Manitoba  v. 
Manitoba  Licence  Holders'  Association 

P.  C.  73 

6.    Ontario — Powers  of  Company — For- 
mation and  Investment  of  Reaerve  Fund — Par- 
chase  by  Director  and  Remle  to  Company — Law 
of  Canada — Canadian  Act  27  &  28  Vict.  c.  23. 

It  is  an  elementary  principle  that  a  Court  has 
no  jurisdiction  to  interfere  with  the  internal 
management  of  companies  acting  within  their 
powers. 

The  company  must  sue  to  redress  a  wrong 
done  to  it;  but  if  a  majority  of  its  shares  are 
controlled  by  those  against  whom  relief  is  sought, 
the  complaining  shareholders  may  sue  in  their 
own  names,  but  must  shew  that  the  acta  com- 
plained of  are  either  fraudulent  or  ultra  vires. 

A  company  formed  by  letters  patent  under 
Canadian  Act  27  &  28  Vict.  c.  23  is  not  bound  to 
divide  all  its  profits  on  each  occasion  amongst  its 
shareholders.  It  can  legally  reserve  any  portion 
thereof  at  its  own  discretion,  and  a  Court  has  no 
jurisdiction  to  regulate  it.  Whether  the  un- 
divided portion  is  retained  to  credit  of  profit  and 
loss  or  carried  to  credit  of  a  reserve,  it  may  law- 
fully, in  the  absence  of  any  express  power,  be 
invested  on  such  securities  as  the  directors  may 
select  subject  to  the  control  of  a  general  meeting, 
but  not  restricted  to  such  investments  as  tru:>tees 
are  authorized  to  make.  It  is  not  ultra  vires  for 
a  company  to  invest  in  the  name  of  a  sole  tnistee. 
He  is  strictly  accountable,  but  the  dissentient 
shareholders  are  not  entitled  to  an  injunction 
against  the  directors  and  the  company  in  resjxxjt 
of  such  investment  so  long  as  it  appears  to  be 
bona  fide. 

Where  a  director  purchased  property  without 
mandate  from  the  company  and  under  such  cir- 
cumstances as  did  not  make  liiin  a  trustee  thorinif 
for  the  company,  and  thereafter  resold  the  same 
to  the  comi)any  at  a  profit : — 

Held,  that  whether  or  not  the  company  wa3 
entitled  to  a  rescission  of  the  contn\ct  of  resjile, 
it  was  not  entitled  to  alVirin  it  and  at  the  same  time 
treat  the  director  as  trusti>c  of  the  prolit  nmdc. 

In  re  Cape  Breton  Co.,  (1SS4)  26  Ch.  D.  221 
and  (1885)  29  Ch.  D.  795,  appMved.  Burlano 
V.  Earle  -        -        -        -        -    P.  C.  83 

7.    Qudu r—Aet.<  done  under  Statutory 

Authority — Non-1  iabiJ it y  for  Ihimage  —Civil  (<></<• 
of  Loicer  Canada,  art.  Dominion  Bailtratf 

Act,  1888,  ss.  92,  '2iiS—Coni>truet ion  —  Practire  — 
Special  Leave  to  Appeal  on  Tenn.t  as  to  Cost^. 

 A  railway  company  authorized  by  statuto  Vt 

carry  on  its  rnihvny  luulcrtaking  in  the  placti  and 
by  the  moans  adtipted  is  not  res|xin9iblc  in 
damag(>s  for  injury  not  caused  by  ni^gligcnco.  but 
by  the  ordinary  and  normal  use  of  it.«<  railway; 
or  in  otlh^r  W(^rtls,  by  th(>  projx^r  execution  of  the 
I>owcr  conferred  by  the  statute. 

Geddi^iy.  rropriet<u  tof  Ilann  /?c>rrt»ir,  (IS78) 
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3  App.  Cas.  430,  438,  and  Hammersmith  By.  Co. 
V.  Brand,  (1869)  L.  K.  4  H.  L.  171,  215,  followed. 

The  previous  state  of  the  common  law  im- 
posing liability  cannot  render  inoperative  the 
positive  enactment  of  a  statute.  Neither  the 
Civil  Code  of  Lower  Canada,  art.  356,  nor  the 
Dominion  Eailway  Act,  ss.  92,  288,  on  their  true 
construction,  contemplates  the  liability  of  a  railway 
company  acting  within  its  statutory  powers  : — 

So  held,  where  the  respondent  had  suffered 
damage  caused  by  sparks  escaping  from  one  of 
the  appellant's  locomotive  engines  while  employed 
in  the  ordinary  use  of  its  railway. 

Appeal  allowed,  appellants  to  pay  respondent's 
costs  in  accordance  with  the  terms  on  which 
special  leave  to  appeal  was  granted.  Canadian 
Pacific  Eailway  Company  v.  Roy  -    P.  C.  220 

8.   Quebec — Poivers  of  Provincial  Legisla' 

ture — Quebec  Act,  58  Vict.  c.  69 — By-law  of  Cor- 
poration granting  Exclusive  Bights — Construction. 

Under  a  by-law  of  the  Hull  City  Council, 
afterward?  declared  valid  by  the  appellants'  in- 
corporating Act  (Quebec,  58  Yict.  c.  69),  the 
appellants  obtained  an  exclusive  right  of  estab- 
lishing a  system  of  electric  lighting  for  a  certain 
term  of  years  in  the  said  city,  and  thereupon  sued 
to  revoke  a  licence  previously  granted  by  the 
city  to  the  respondents  for  a  similar  purpose : — 

3eldi  that  the  Quebec  Act,  passed  in  favour 
of  a  purely  local  undertaking,  was  within  the 
exclusive  competence  of  the  provincial  legisla- 
ture, and  none  the  less  so  because  it  excluded 
for  a  limited  time  the  competition  of  rival 
traders : 

E.eld,  also,  that  by  the  true  construction  of  the 
by-law  the  city  did  not  themselves  revoke  the 
licence  to  the  respondents  under  which  they  were 
actually  supplying  electric  light  to  the  munici- 
pality nor  give  to  the  appellants  Lthe  right  to 
have  it  revoked,  and  that  the  respondents  were 
free  to  carry  on  their  operations  until  revocation 
was  effected.  Hull  Electeic  Company  v. 
Ottawa  Electric  Company  and  Corporation 
OF  THE  City  of  Hull  -        -        -    P.  C.  237 

9.   CAPE  OF  GOOD  ILOTE— Electric  Leah 

— Escape  of  Electric  Current — Disturbance  to  Sub- 
marine Cable — Tramway — Act  22  of  1895,  s.  4 — 
Act  29  of  1896,  s.  4 — Construction. 

The  principle  of  Bylands  v.  Fletcher,  (1868) 
L.  R.  3  H.  L.  330,  is  not  inconsistent  with  the 
Eoman  law.  It  imposes  a  liability  on  a  proprietor 
which  is  measured  by  the  non-natural  user  of  his 
own  property,  not  by  that  of  his  neighbour.  It 
applies  to  a  proprietor  who  stores  electricity  on 
his  land  if  it  escapes  therefrom  and  injures  a 
person  or  the  ordinary  use  of  property.  It  does 
not  apply  to  the  case  of  injury  done  to  a  peculiar 
trade  apparatus  unnecessarily  so  constructed  as 
to  be  affected  by  minute  currents  of  the  escaping 
force. 

In  an  action  for  damages  by  the  appellant 
company  for  disturbances  in  the  working  of  their 
submarine  cable  caused  by  an  escape  of  electricity 
stored  by  the  respondents  for  the  due  working  of 
their  tramway  system  : — 

Held,  in  regard  to  that  section  of  the  tramway 
which  had  not  been  constructed  under  statutory 
authority,  Bylands  v.  Fletcher  did  not  apply, 
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because  the  disturbances  only  resulted  when  the 
cable  was  constructed  without  certain  precau- 
tions, which  the  evidence  shewed  had  subse- 
quently secured  its  immunity : 

Held,  in  regard  to  those  sections  of  the  tram- 
way which  had  been  constructed  under  statutes 
(Act  22  of  1895  and  Act  29  of  1896),  that  the 
escape  of  electricity,  being  a  natural  incident  of 
the  operations  legalised  thereby,  and  not  resulting 
from  a  leak  within  the  meaning  of  the  statutory 
undertaking  or  condition,  did  not  impose  liability 
on  the  respondents.  Eastern  and  South  Afri- 
can Telegraph  Company  v.  Cape  Town  Tram- 
ways Companies  -        -        -        -  P.  C.  381 

10.   Grant  of  Land — Construction — Title 

— Terms  of  Grant — Diagram. 

In  a  grant  of  land  with  certain  specified  bound- 
aries "as  will  further  appear  by  the  diagram 
framed  by  the  surveyor  " : — 

Held,  that,  as  a  matter  of  construction,  where 
the  diagram  is  repugnant  to  the  terms  of  the 
grant,  the  latter  will  prevail. 

Although  by  arts.  8  and  13  of  the  Proclama- 
tion of  August  6,  1813,  there  musfc  be  a  diagram 
before  a  title  be  granted,  yet  the  right  of  the 
grantee  must  be  expressed  in  his  title,  and,  when 
so  expressed,  will  not  be  limited  by  the  diagram. 
HoRNE  V.  Struben      -        -        -    P.  C.  454 

11.   Practice — Special  Leave  to  Appeal — 

Martial  Laiv — Civil  Tribunals. 

Where  actual  war  is  raging,  acts  done  by  the 
military  authorities  are  not  justiciable  by  the 
ordinary  tribunals. 

The  fact  that  for  some  purposes  some  tribunals 
have  been  permitted  to  pursue  their  ordinary 
course  in  a  district  in  which  martial  law  has  been 
proclaimed  is  not  conclusive  that  war  is  not 
raging. 

Elphinstone  v.  Bedreechund,  (1830)  1  Knapp, 
P.  C.  316,  followed. 

Special  leave  to  appeal  refused  from  a  judg- 
ment affirming  the  rightful  custody  of  the  peti- 
tioner by  the  military  authority  in  a  district  in 
which  martial  law  prevails.  D.  F.  Marais  v. 
General  Officer  Commanding  Lines  op  Com- 
munication AND  THE  Attorney-General  op  the 
Colony.    Ex  parte  D.  F.  Marais     -    P.  C.  109 

12.    CEYLON — Practice — Special  Leave 

— Appeal  in  Forma  Pauperis. 

Where  a  Colonial  Code  made  no  provision  for 
appeals  in  forma  pauperis,  and  it  was  contended 
that  the  case  was  as  regards  amount,  value,  and 
nature  fit  to  be  taken  in  appeal,  special  leave 
was  under  the  circumstances  of  the  case  granted. 
Ponamma  v.  Arumogam.    Ex  parte  Ponamma 

P.  C.  561 

13.   Probate,  Bevocation  of — Issue  as  to 

Total  Invalidity  of  Will — Declaration  of  partial 
Validity — Words  or  Clauses  omitted  from  Probate. 

Words  or  clauses  in  a  will  ought  not  to  be 
omitted  from  probate  except  upon  evidence 
pointedly  addressed  thereto,  and  shewing  their 
improper  insertion. 

Where  probate  granted  to  the  appellant  had 
been  revoked  on  issues  which  impugned  the 
validity  of  the  will  as  a  whole,  no  issue  having 
been  raised  or  evidence  given  as  to  its  partial 
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validity,  the  Supreme  Court  in  appeal  varied  the 
decree  of  revocation  by  declaring  that  the  deceased 
died  intestate  as  to  his  immovable  property  only 
and  expunging  from  the  will  the  reference  there- 
to:— 

Held,  on  the  evidence,  that  the  revocation  was 
right  and  that  the  appeal  must  be  dismissed. 
TJiere  being  no  cross-appeal  as  to  the  modification 
decreed,  it  was  nevertheless  pointed  out  by  their 
Lordships  that  it  ought  not  to  have  been  made 
except  as  a  compromise  by  consent.  Karuna- 
EATNE  V.  Feedinandus  -        -    P.  C.  405 

14.    GUEENSEY— iaiu  of  the  Channel 

Islands — Title  to  Right  of  Way  hy  the  Public — 
Grant — Effect  of  Delay  in  suing  after  attaining 
Majority. 

In  the  Channel  Islands,  where  the  doctrine 
of  dedication  to  the  public  is  unknown,  (1)  title 
to  a  right  of  way  must  be  made  out  by  the  public 
as  by  a  private  individual,  by  either  grant  or 
prescription;  (2)  a  grant  must  be  matter  of 
record ;  and,  qusere,  whether  prescription  will 
avail  without  proof  of  title  : — 

Held,  in  an  action  by  the  appellant  to  have  it 
determined  that  the  public  had  no  right  of  way 
over  his  property,  that  a  registered  minute  of  a 
resolution  of  the  Seigneur  and  resident  tenants  of 
the  Island  of  Sark,  where  it  was  situated,  which 
did  not  duly  record  a  completed  transaction  of 
grant,  being  rather  a  note  of  an  unaccepted  otfer, 
was  neither  in  form  nor  eflect  sufficient  to  create 
a  title  in  the  public : 

Held,  also,  that  a  minor  is  not  required  to 
bring  an  action  of  title  within  a  year  of  his 
majority.  Godfkay  v.  Constables  of  the  Island 
OF  Sark  -        -        -        -        -    P.  C.  534 

15.   HONG  XO'SiQ— Company— Adoption 

of  Articles  of  Association — Registration  of  Unsigned 
Articles — Acquiescence. 

Although  a  special  resolution  is  the  statutory 
mode  of  enacting  articles  of  association,  the  adop- 
tion thereof  by  a  company  may  be  proved  by  a 
long  course  of  acquiescence. 

The  unsigned  articles  of  a  company  incor- 
porated under  Ilong  Kong  Ordinance  I.  of  1865 
(similar  to  the  English  Companies  Act,  18G2) 
were  irregularly  registered  along  with  its  memo- 
randum of  association ;  but  it  appeared  that  they 
had  for  nineteen  years  been  published,  acted  on 
without  objection,  and  from  time  to  time  amended 
and  added  to  by  special  resolutions : — 

Held,  that  they  must  be  treated  as  valid  and 
operative,  and  as  having  been  adopted  by  the 
Bhareholders.  Ho  Tung  v.  Man  On  Insuuanck 
Company         -        -        -        -    P.  C.  232 

16.   Limitations,  Statute  of  —  Cause  of 

Action  —  Grant  of  Letters  of  Administration  — 
Powers  of  Registrar  —  Hong  Kouq  Ordinances 
No.  I'd  of  18(J4,  8.  8;  No.  s' of  180*0,  s.  'M;  and 
No.  9  ()/  187U,  s.  \~Construction. 

Held,  in  a,  suit  for  a  jtartnerahii)  account 
brought  by  the  adniiuiHtnitor  of  a  docca.siMl  part- 
ner, that  the  Statut(i  of  lamila lions  (Ilong  Kong 
Ordinance  No.  13  of  18G4,  h.  8)  ran  from  the 
grant  of  letters  in  18D7,  and  not  from  the  gratit 
of  probate  in  J88G  of  a  forged  will,  which  on 
I'cvocation  was  void  ab  initio. 

By  the  true  construction  of  s.  39  of  Ordinances 
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No.  8  of  1860,  and  No.  9  of  1870,  s.  1,  the  regis- 
trar of  the  Court  was  merely  placed  in  the  posi- 
tion of  a  receiver  of  the  intestate's  estate  pending 
the  grant  of  letters,  but  witliout  power  to  sue 
in  respect  thereof.  Chan  Kit  San  v.  Ho  Fits-g 
Hang     -        -        -        -        -    P.  C.  257 

17.   ISLE  OF  THIlS  — Criminal  Lair  — 

Conviction  set  aside — No  evidence  of  Fraudulf-nt 
Appropriation — Liahility  of  Bank  Director. 

Conviction  of  fraudulently  appropriating  the 
moneys  of  a  bank  set  aside,  it  appearing  that 
there  was  no  evidence  of  the  convict  director, 
who  had  overdrawn  on  a  so-called  trust  account 
irregularly  opened  in  his  name,  having  misappro- 
priated any  one  draft  to  his  own  use  in  fraud 
(within  the  meaning  of  the  Act)  of  the  bank's 
right  to  have  the  money.    Nelson  v.  The  King 

P.  C.  260 

18.   Practice — Appeal — Criminal  Convic- 
tion— Special  Leave. 

Special  leave  to  appeal  is  not  given  in  a 
criminal  case  where  the  sentence  was  founded  on 
the  verdict  of  a  jury,  and  there  was  evidence  for  the 
jury,  and  no  special  matter  sufficient  to  counter- 
vail it.    Lx  parte  Aldred       -        -    P.  C.  81 

19.    JAMAICA  —  Practice  —  New  Trial 

refused — No  Ajjplication  for  Discovery — Canrel- 
merd  of  Security  hy  Married  Woman  for  her  Hus- 
Jjand^s  Debts. 

Held,  that  the  appellants  could  not  enforce  a 
charge  on  the  respondent's  share  in  her  father's 
estate,  obtained  through  their  agent,  who  was 
also  executor  and  trustee  for  her  under  her 
father's  will,  by  pressure  through  her  husband, 
whose  debts  were  to  be  thereby  secured,  conceal- 
ment of  material  facts,  and  without  independent 
advice : 

Held,  further,  that  the  appellants,  who  before 
the  trial  had  made  no  application  for  discovery 
of  documents,  were  not  entitled  to  a  now  trial  on 
the  ground  of  an  important  document,  shown  to 
have  been  accessible  at  the  trial  if  called  fi»r, 
having  since  come  to  their  knowlcilgo.  Tukx- 
nuLL  &  Co.  r.  Duval  -        -        -    P.  C.  429 

20.   JERSEY— C(>//^n(r/,  Construction  of 

— Conjlict  of  Laws — hitention  of  Parliei  to 
Laio  applicdhle — Fire  Policy — Award  Condition 
precedent  to  Suit. 

Whore  tlie  iiarties  to  a  contract  reside  in 
different  countries  in  which  different  svtjtoms  of 
law  prevail,  their  intention  is  the  true  criterion 
to  determine  by  what  law  its  iuterprotatiou  and 
effect  are  to  be  governiHl. 

Handyn  Co.  v.  Talishrr  DidiUcry,  [1894] 
A.  C.  202,  followed. 

"Where  a  lire  policy  nindo  in  Jersey  is  never- 
theltvss  an  Mnglish  contract,  no  action  can  l»f 
brouglit  upon  it  until  the  amount  lia.s  boon  .'^ctllod 
by  arbitration  according  to  tlu^  C(>ndition  o^mtaiuod 
therein. 

Scott  V.  Arery,  (185.")')    11,  L.  C.811,  followi-tl. 
Sri'uuiiiu  V.  G.  F.  I>a  Clochk         -    P.  C.  446 
i      21.  NATAL— .-(W/o  Doli—Fmud-^rAtw 

I  of  N<xtnL 

I  Even  assuming  tliat  an  actio  doli  will  only 
lie  in  Natal  when  no  <>thcr  action  is  open,  iu 
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accordance  with  the  texts  of  Komau  law,  it  is 
nevertheless  open  to  a  plaintiff  who  by  the  fraud 
of  which  he  complains  has  been  deprived  of  his 
other  remedies  ;  and  by  Eoman-Dutch  law  is  not 
barred  in  two  years.   Douglas  v.  Sander  &  Co. 

P.  C.  437 

22.    Practice — Appeal — Special  Leave — 

Conviction  hy  Special  Court — Acting  Judge — 
Colonial  Laivs  Validity  Act — Construction. 

The  obvious  meaning  of  the  Colonial  Laws 
Validity  Act  (28  &  29  Vict.  c.  63)  is  to  preserve 
to  the  Imperial  Parliament  a  right  to  legislate 
for  a  Colony  to  which  a  local  legislature  has  been 
assigned,  and  to  forbid  the  local  legislature  to 
enact  anything  repugnant  to  Imperial  legislation 
so  effected,  but  not  otherwise  to  derogate  from 
the  general  powers  of  Colonial  legislatures. 

An  acting  judge  of  the  Supreme  Court  is  a 
judge  thereof  within  the  meaning  of  Natal 
Special  Court  Act,  No.  14  of  1900. 

Special  leave  to  appeal  from  a  conviction  by 
a  Special  Court  of  Natal  (constituted  under  the 
said  Act)  refused.  In  re  The  Queen  v.  Maeais. 
Ex  parte  Maeais  -        -       -        -    P.  C.  51 

23.  NEW  SOUTH  WALES— loicome  Tax 

— New  South  Wales  Land  and  Income  Assessment 
Act,  1895  (59  Vict.  No.  15),  s.  28,  suh-s.  1— Con- 
struction— Income  Tax — Deduction  of  Fair  lient 
in  respect  of  Croivn  Lease — Practice — Costs. 

Held,  under  New  South  Wales  "Land  and 
Income  Tax  Assessment  Act  of  1895,"  that  the 
respondent,  who  carried  on  the  business  of  a 
grazier  on  land  laeld  under  a  Crown  lease  (and 
therefore  exempt  from  land  tax),  was  not  entitled 
to  deduct  from  the  taxable  amount  of  his  income 
in  1899  a  sum  representing  the  fair  rental  value 
of  the  leasehold  premises  and  improvements 
thereon  for  that  year.  The  deduction  is  not 
authorized  by  s.  28,  sub-s.  1,  the  rental  value  not 
being  an  outgoing,  loss,  or  expense  within  the 
meaning  of  that  sub-section. 

Decree  of  the  Court  below  reversed,  the 
appellant  paying  respondent's  costs  in  accord- 
ance with  the  terms  on  which  special  leave  to 
appeal  had  been  granted.  Commissionees  op 
Taxation  v.  Antill   -        -        -    P.  C.  422 

24.  Land  Tax — New  South  Wales  Land 

and  Income  Tax  Assessment  Act  of  1895  (59  Vict. 
No.  15),  s.  11,  sub-s.  5 — Glebe  Lands  let  on  Leases 
— User  and  Occupation — Exemption  from  Land 
Tax. 

Held,  that  under  the  New  South  Wales  Land 
and  Income  Tax  Assessment  Act,  1895,  s.  11, 
sub-s.  5,  glebe  lands  by  Crown  grant  vested  in 
the  respondents  for  parochial  church  purposes  in 
connection  with  the  Church  of  England,  but  let 
on  building  leases  or  sub-divided  for  that  pur- 
pose, were  not  exempt  from  assessment  for  land 
tax  as  being  lands  occupied  or  used  exclusively 
in  connection  with  public  charitable  purposes  or 
a  church. 

Although  the  rents  and  profits  of  those  lands 
might  be  so  used  by  the  trustees,  yet  so  far  as 
the  lands  were  let  on  building  leases  they  were  not 
so  used  by  the  lessees,  and  so  far  as  they  were 
not  let  they  were  not  occupied  or  used  for  any  pur- 
pose. Commissioners  of  Taxation  v.  Trustees 
OP  St.  Mark's  Glebe  -        -        -    P.  C.  416 
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25.  Mines — Payment  of  Miners  according 

to  Amount  Excavated— New  South  Wales  Coal 
Mines  Begulation  Act,  1896  (60  Vict.  No.  12), 
s.  38,  sub-s.  1 — Construction. 

The  respondent  having  been  convicted  of  con- 
travening s.  38,  sub-s.  1,  of  the  New  South  Wales 
Coal  Mines  Regulation  Act  of  1896  by  not  paying 
his  miners  according  to  the  actual  weight  gotten 
by  them  of  the  mineral  contracted  to  be  gotten : — 

Held,  that  on  the  true  construction  of  the 
section,  as  it  appeared  that  by  the  contract  of 
employment  the  miners  were  to  be  paid  according 
to  the  yardage  of  excavation,  which  had  no 
necessary  or  constant  relation  to  the  amount  of 
mineral  gotten,  the  Act  was  inapplicable  and 
the  conviction  was  erroneous.    Humble  v.  Hum- 

PHEEYS     -  -  -  -  -      P.  C.  207 

26.    NEW  ZEALAND  —  Cow/iscaiton— 

Regrant  of  Native  Lands — Trust—  Construction  of 
Begrant. 

The  expression  "  to  be  held  in  trust "  for  a 
definite  class  of  persons  is  not  always  suflScient 
to  create  an  equitable  right  or  obligation  which 
can  be  enforced  by  legal  proceedings. 

Kinloch  v.  Secretary  of  State  for  India  in 
Council,  (1882)  7  App.  Cas.  625,  referred  to. 

By  an  agreement  in  1870  between  the  Govern- 
ment of  New  Zealand  and  certain  natives  whose 
names  were  scheduled  thereto  (which  agreement 
was  afterwards  incorporated  in  the  Mohaka  and 
Waikare  District  Act,  1870),  it  was  provided 
that  the  block  of  lands  in  suit,  over  which  the 
Government  had  by  force  of  a  proclamation  in 
1867  issued  under  the  New  Zealand  Settlement 
Act,  1863,  an  absolute  power  of  disposition,  native 
titles  having  been  thereby  extinguished,  should 
be  allotted  to  T.,  a  Maori  chief,  and  held  in  trust 
by  him  "  in  the  manner  provided  or  hereinafter 
to  be  provided  by  the  General  Assembly  for 
native  lands  held  under  trust."  In  a  suit  by  the 
appellants  against  T.'s  devisees  thereof  to  declare 
that  the  said  block  was  held  by  T.  as  a  trustee 
for  the  loyal  owners  thereof  according  to  native 
custom  and  usage  the  natives  beneficially  entitled 
thereto : — 

Held,  that,  under  all  the  circumstances  and 
notwithstanding  the  words  of  trust  in  the  agree- 
ment, T.  took  absolutely  and  beneficially;  and 
that  the  respondents  were  not  affected  by  any 
trusts  in  favour  of  the  appellants.  The  allottees 
of  each  block  comprised  in  the  agreement  or 
their  successors  were  the  only  persons  beneficially 
entitled  thereto. 

Those  circumstances  were — that  the  Act  con- 
tained no  reference  to  any  native  custom  or  trust, 
but  treated  the  scheduled  persons  as  entitled  to 
grants  in  fee  simple  (an  expression  inapplicable 
to  lands  held  by  native  custom)  ;  that  there  was 
no  evidence  as  to  who  were  regarded  in  1867  as 
loyal  inhabitants  or  entitled  to  the  benefits  of 
the  proclamation ;  that  by  the  Native  Lands 
Acts  Amendment  Act,  1881,  certificates  were  to 
be  given  and  grants  made  to  the  persons  named 
in  the  schedule  to  the  agreement  of  1870  or  their 
successors  as  tenants  in  common  and  not  as  joint 
tenants;  that  in  1882  certificates  were  ordered  to 
be  issued  accordingly,  and  that  T.  received  a 
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certificate  and  a  grant  to  hold  to  him,  his  heirs 
and  assigns,  for  ever  as  from  September  12, 
1870,  subject  to  certain  restrictions  specified  in 
e.  8  of  the  Act  of  1881,  but  without  reference  to 
any  trust  or  native  custom  ;  and  that  the  General 
Assembly  were  not  shewn  to  have  declared  any 
trusts  in  favour  of  the  appellants.  Te  Teira  Te 
Paea  v.  Te  Koera  Tareha     -        -    P.  C.  56 

27.          Forfeiture  of  Prohibited  Goods  by 

Innocent  Holder — New  Zealand  Patents,  Designs, 
and  Trade  Marks  Act,  1889,  No.  12,  ss.  89,  104— 
Construction. 

Matchboxes,  belonging  to  the  respondents, 
stamped  "  New  Zealand"  but  filled  with  London 
matches,  thus  bearing  a  false  trade  description, 
were  seized  on  arrival  in  New  Zealand  as  contra- 
band. It  was  conceded  that  there  was  no 
fraudulent  intention,  or  any  intention  to  trans- 
gress the  law  of  the  Colony. 

In  an  action  against  the  appellant  contesting 
the  legality  of  the  seizure  : — 

Held,  that  under  ss.  89  and  104  of  the  New 
Zealand  Patents,  Designs,  and  Trade  Marks  Act, 
1889,  reproducing  the  Imperial  Merchandise 
Marks  Act,  1887,  ss.  2,  16,  the  seizure  must  be 
upheld  as  of  goods  whose  importation  was  pro- 
hibited. The  only  remedy  was  under  s.  267  of 
the  Customs  Laws  Consolidation  Act,  1882,  by 
means  of  an  application  to  the  Governor.  Com- 
missioner OP  Trade  and  Customs  v.  R.  Bei.l 
&  Co.      -        -        -        -        -    P.  C.  563 

28.    Omission  to  give  Notice  of  Non- 
admission  of  Claims — Jurisdiction — Relief — Neio 
Zealand  Public  Works  Act,  1894  (58  Vict.  No.  42), 
s.  44. 

The  appellants,  having  expropriated  the  lands 
of  the  respondents  under  the  New  Zealand  Public 
"Works  Act,  1894,  inadvertently  omitted  to  give 
them  notice,  under  s.  44,  of  non-admissiou  of 
their  claims  for  compensation  within  sixty  days 
of  receiving  the  same;  and  accordingly  the 
respondents  filed  copies  of  their  claims,  with 
receipts  for  the  service  thereof,  in  the  Supreme 
Court : — 

Held,  that,  the  claims  having  thereupon  be- 
come enforceable  awards  under  the  Act,  the 
appellants  were  not  entitled,  under  the  Act  or 
otherwise,  to  any  relief  against  the  consequences 
of  their  omission.  Wellington  Corporation  v. 
Johnston.    Wellington  Couporation  v.  Lloyd 

P.  C.  396 

29.  YICTOHIA.— Banker  and  Customer- 
Transfer  of  Money  from  Company^s  Account  to  its 
Managing  Director's  overdrawn  Private  Account 
— Bights  of  Banker. 

In  an  action  by  a  company  to  recover  from  its 
bankers  moneys  which,  standing  to  the  credit  of 
its  account,  had  been  trausforroil  by  cIilmiucs  of 
its  managing  director  to  tlic  credit  of  bis  own  over- 
drawn private  account  with  the  same  bankers : — 

Held,  that  the  bank,  acting  in  good  faith  and 
without  notice  of  any  irrcgidarity,  was  not  bound 
before  honouring  the  chcipics  to  inquire  into  tln^ 
state  of  the  account  between  the  conijiany  and 
its  managing  director.  IJank  ov  Niow  Soith 
Wales  v.  (»oulburn  Valley  liuTTisR  Company 
Proprietary    -        -       -       -    P.  C.  513 


PRIVY  COUNCIL  APPEALS— VICTORIA— co»ff7. 

30.   Book  Debts — Invalidity  of  Assign- 
ment does  not  extend  to  Covenants  and  Recitals — 
Victorian  Book  Debts  Act,  1896,  «.  3 — Construc- 
tion. 

By  the  3rd  section  of  the  Victorian  Book  Debts 
Act,  1896,  it  is  enacted  that  no  assignment  or 
transfer  of  book  debts  shall  be  valid  unless  regis- 
tered : — 

Held,  that  by  its  true  construction  only  that 
part  of  an  instrument  which  effects  assignment 
or  transfer  is  invalidated  by  non-registration. 
The  invalidity  does  not  extend  to  the  covenants 
and  recitals  therein  contained. 

Where,  however,  the  unregistered  assignment 
of  a  book  debt  contained  covenants  onerous  to 
some  of  the  assignors  and  a  subsequent  registered 
assignment  omitted  the  same : — 

Held,  that,  the  second  assignment  being  in 
substitution  for  the  first,  the  covenants  were  no 
longer  enforceable.  National  Bank  of  Austra- 
lasia v.  J.  Falkingham  &  Sons       -    P.  C.  685 

31.   Probate  Duty — Victorian  Adrnini/^- 

tration' and  Probate  Act,  1890,  No.  1060,  s.  115 — 
Construction — Intent  to  evade — Specialty  Debt  in 
New  South  Wales  liable  to  Duty  in  Victoria. 

Sect.  115  of  the  Administration  and  Probate 
Act  of  Victoria,  1890,  which  relates  to  transfers 
made  with  intent  to  evade  payment  of  duty,  ex- 
tends to  and  strikes  at  colourable  transactions 
only. 

Simms  v.  Registrar  of  Probates,  [1900]  A.  C. 
323,  followed. 

If  the  transfer  is  complete,  a  manifest  desire 
on  the  part  of  the  transferor  to  avoid  liability  to 
duty  is  not  sutiicient  to  prove  an  intent  to  evade 
payment  within  the  meaning  of  the  enactment. 

A  debt  which  though  a  specialty  tlebt  in  New 
South  Wales  is  a  simple  contract  debt  in  Victoria, 
where  both  testator  and  debtor  resided  and  wore 
domiciled,  is  an  asset  in  Victoria,  recoverable 
under  a  Victorian  probate,  and  liable  to  duty  in 
Victoria.    Payne  v.  Tuk  King        -    P.  C.'652 
PROBATE— Limitations,  Statute  of— Cause  of 
action — Grant  of  letters  of  administra- 
tion— Powers  of  registrar — Appeal  from 
Hong  Kong  -        -        -  257 

See  Privy  Council  Appeals.  16. 

 Itcvocation — Declaration  of  partial  validity 

— Words  or  clansi-s  omitted  from  probate 
See  Privy  Coincil  Appeals.    1 3.  405 

 Specialty  debt  in  New  South  Wales  liable  to 

duty  in  Victoria  -  -  -  552 
See  Privy  Copncil  Appeals.  :>!. 

PROLONGATION — Patent— Petition  by  assignees 
— Aceonnts  of  inventor's  profits  -  414 

Sec  Patent. 

PUBLIC-HOUSE— "Tied  "— "  (  l.\Lr  "  on  roilemp- 
j  tion  -----  24 

I  See  MonvCiM-.v..  'J. 

PUBLIC  POLICY  Canturr  — Property  of  alien 
eui  iny  -Validity  of  iusuranco  -  484 
^^  r  iNsriiANrE. 

PUBLIC  PURPOStS  -  Will  —  Uncertainty  — 
j  ••  Swell  ehaiilable  or  public  pur{x>sc3  an 

I  my  trustee  thinks  proiKT -  87 

TuiST.  I. 
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FVECHASE — Of  beneficiary's  interest  by  trustee 
— Non-disclosure  of  valuation  by  trustee 
See  Trust.    2.  197 

QUEBEC— Appeals  from  -  -  220, 237 
See  Peivy  Council  Appeals.   7,  8. 

BAILWAY — Non-liability  for  damage — Act  done 
under  statutory  authority  -  -  220 
See  Privy  Council  Appeals.  7. 

 Stamp  duty — Increase  of  nominal  capital 

See  Revenue.    3.  171 

RECTIFICATION  —  Deed  —  Mistake  —  Solicitor 
and  client — Independent  advice  -  271 
See  SoLiciTOE. 

REDEMPTION— Clog  on— Option  to  purchase 
mortgaged  property — Conditional  sale 
See  Mortgage.    1.  461 

  "  Clog  "  on—"  Tied  "  public-house  -  24 

See  Mortgage.  2. 

RE-ENTRY — Lease — Condition  for  re-entry  on 
liquidation — Solvent  company — Volun- 
tary liquidation — Forfeiture  -  187 
See  Landlord  and  Tenant. 

REGRANT — Confiscation  —  Construction  of  re- 
grant  of  native  lands — Trust — Laws  of 
New  Zealand  -  -  -66 
See  Privy  Council  Appeals.  26. 

REMAINDERMAN— Tenant  for  life— Tapestries 
— Right  of  removal  -  -  157 
See  Fixtures. 

REMOTENESS— Absolute  gift,  Cutting  down- 
Gift  over  on  a  compound  event  -  14 
See  Will.  I. 

REMOVAL— Right  of— Tapestries— Tenant  for 
life  and  remainderman  -  -  157 
See  Fixtures. 

RESIDUE — Bequest  of  "  residue  and  remainder  " 
of  specific  mortgage  debts— Intestacy  1 
See  Will.  2. 

REVENUE— i/sfafe  Duty— Settlement  Estate  Duty 
— Entailed  Estate — Money  held  in  Trust  to  Pur- 
chase Lands  in  Scotland  or  England  to  be  entailed 
—Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  23, 
suh'SS.  14,  16. 

By  s.  23,  sub-s.  14,  of  the  Finance  Act,  1894, 
"  The  expression  settled  property  shall  not  in- 
clude property  held  under  entail."  By  sub-s.  16, 
"  where  an  entailed  estate  passes  on  the  death  of 
the  deceased  to  an  institute  or  heir  of  entail  who 
is  not  entitled  to  disentail  such  estate  without " 
....  consent,  "  settlement  estate  duty  as  well  as 
estate  duty  shall  be  paid  in  respect  of  such 
estate  " : — 

Meldf  that  money  vested  in  trustees  for  the 
purpose  of  purchasing  at  their  discretion  lands  in 
Scotland  or  in  England  to  be  strictly  entailed  is 
not  "  entailed  estate  "  within  the  meaning  of  the 
Finance  Act,  1894,  and  is  not  liable  to  "  settle- 
ment estate  duty." 

Semble,  per  Lords  Macnaghten,  Brampton, 
Robertson,  and  Lindley,  that  if  the  money  had 
been  directed  solely  to  be  laid  out  in  land  in 
Scotland  to  be  strictly  entailed  according  to  the 
Scottish  law  of  entail,  the  money,  in  the  sense 
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of  the  Finance  Act,  1894,  would  be  "entailed 
estate,"  and  therefore  liable  to  "  settlement  estate 
duty." 

Decision  of  the  First  Division  of  the  Court  of 
Session  as  the  Court  of  Exchange  in  Scotland, 
(1901)  3  F.  440,  affirmed.  Lord  Advocate  v. 
Stewart  -        -        -        -    H.  L.  (Sc.)  344 

2.   Income  Tax — Company — Interest  from 

Foreign  Investments — Receipt  in  the  United  King- 
dom—Income Tax  Act,  1842  (5  cfe  6  Vict.  c.  35), 
s.  100,  Sched.  D,  Fourth  Case — Income  Tax  Act, 
1853  (16  &  17  Vict.  c.  34),  s.  2,  Sched.  D,  s.  5. 

Interest  arising  from  foreign  securities  and 
paid  abroad  is  not  "received  in  the  United 
Kingdom"  within  the  meaning  of  the  Income 
Tax  Act,  1842,  s.  100,  Sched.  D,  Fourth  Case,  and 
is  therefore  not  chargeable  with  income  tax  under 
that  clause,  unless  it  is  remitted  to  the  United 
Kingdom. 

A  life  assurance  society  carried  on  business 
at  home  and  abroad,  the  head  office  being  in 
London  where  the  accounts  and  balance-sheets 
were  made  up,  the  profits  ascertained  and  the 
dividends  paid.  The  interest  upon  the  society's 
foreign  securities  paid  abroad  was  received  there 
by  their  agents,  and  part  of  it  was  applied  abroad 
for  the  purposes  of  the  society.  All  the  interest 
on  foreign  securities  was  taken  into  account  in  the 
balance-sheets  upon  which  the  profits  were  ascer- 
tained : — 

Held,  that  taking  the  interest  into  account  was 
not  equivalent  to  a  receipt  in  the  United  Kingdom, 
and  that  income  tax  was  not  chargeable  upon 
that  part  of  the  interest  which  was  not  remitted 
to  the  United  Kingdom. 

The  decision  of  the  Court  of  Appeal,  [1901] 
1  K.  B.  153,  reversed.  Gresham  Life  Assurance 
Society,  Limited  v.  Bishop  (Surveyor  op  Taxes) 

H.  L.  (E.)  287 

3.   Stamp  Duty  —  Bailway  Company  — 

Increase  of  Nominal  Capital — Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  s.  113. 

By  the  special  Act  of  a  railway  company  the 
existing  preference  stock  of  the  company  was 
cancelled  and  a  new  preference  stock  was  created, 
to  a  larger  amount  and  bearing  a  smaller  divi- 
dend, the  new  stock  being  allotted  so  that  each 
holder  of  the  old  stock  received  an  amount  of  the 
new  which  gave  him  an  equivalent  dividend. 
The  existing  ordinary  stock  was  cancelled  and  a 
new  ordinary  stock  was  created  of  twice  the 
amount  of  the  old,  one  half  being  preferred  ordi- 
nary the  other  half  deferred  ordinary  stock,  each 
holder  of  the  old  stock  receiving  as  much  of  each 
kind  of  the  new  as  he  held  of  the  old  ordinary 
stock : — 

Held,  that  in  each  case  the  increase  so  autho- 
rized by  the  Act  was  "  an  increase  of  the  amount 
of  the  nominal  share  capital"  of  the  company 
within  the  meaning  of  s.  113  of  the  Stamp  Act, 
1891,  and  that  the  stamp  duty  imposed  by  that 
section  was  payable  in  respect  of  it. 

The  decision  of  the  Court  of  Appeal,  [1901] 
1  K.  B.  220,  affirmed.  Midland  Railway  Com- 
pany V.  Attorney-General    -    H.  L.  (E.)  171 

 Income  tax — Deduction  of  fair  rent  in  re- 
spect of  Crown  lease  -  -  422 
See  Privy  Council  Appeals.  23. 
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EEVOCATION— Probate— Declaration  of  partial 
validity — Words  or  clauses  omitted  from 
probate  _  _  _  _  405 
See  Privy  Council  Appeals.  13. 

RIGHT  OF  WAY. 

See  under  Way. 

SALE  —  Company,  Powers  of  —  Purchase  by 
director  and  resale  to  company — Appeal 
from  Ontario         -        -        -  83 
See  Privy  Council  Appeals.  6. 
SALE  OF  CtOOHS  — Estoppel  — Fraudulent  Con- 
version of  Goods — Loss  to  one  of  tivo  Innocent 
Persons  through  Fraud  of  a  third  Person — Power 
of  Disposition  of  Goods  given  to  a  Clerk — Sale  of 
Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  21. 

The  appellants,  who  were  timber  merchants, 
warehoused  with  a  dock  company  the  timber  they 
imported,  and  instructed  the  dock  company  to 
accept  all  transfer  or  delivery  orders  signed  by 
their  clerk.  The  clerk  had  their  authority  to 
make  limited  sales  to  their  known  customers. 
The  clerk  under  an  assumed  name  fraudulently 
sold  timber  of  the  appellants  to  the  respondents, 
who  knew  nothing  of  the  appellants  or  of  the 
clerk  under  his  real  name,  and  who  bought  and 
paid  the  clerk  for  the  timber  in  good  faith.  The 
clerk  carried  out  the  sales  by  giving  the  dock 
company  orders  for  the  transfer  of  timber  into 
his  assumed  name,  and  then  in  that  name  giving 
delivery  orders  to  the  respondents  : — 

Held,  that  the  appellants,  not  having  held 
out  the  clerk  to  the  respondents  as  their  agent  to 
sell  to  the  respondents,  were  not  estopped  from 
denying  the  clerk's  authority  to  sell ;  that  the 
clerk,  having  no  title  or  apparent  authority  him- 
self, could  not  give  the  respondents  any  title ; 
and  that  the  appellants  were  entitled  to  recover 
from  the  respondents  the  value  of  the  timber. 

The  decision  of  the  Court  of  Appeal,  [1901] 
2  K.  B.  697,  reversed,  and  the  judgment  of 
Mathew  J.  restored.  Farquharson  Brothers 
&  Co.  v.  C.  King  &  Co.    -        -    H.  L.  (E).  325 

 Forfeiture  of  prohibited  goods  by  innocent 

holder         -        -        -        -  563 
See  Privy  Council  Appeals.  27. 
SALVAGE — Insurance — General  average  loss — 
Liability  of  underwriter  -        -  511 
See  Insurance,  Marine, 

SARK. 

See  Privy  Council  Appeals.  14. 
SCOTTISH  LAW— Estate  duty— Money  held  in 
trust  to  purchase  lands  in  Scotland  or 
England  to  be  entailed     -        -  344 
See  Revenue.  1. 

 Poor  law  settlement — Capacity  of  deserted 

wife  to  acquire  a  settlement  -  360 
See  Poor  Law. 

 Will — Uncertainty — "  Such  charitable  or 

public  purposes  as  my  trustee  thinks 
proper"  _  _  _  -  37 
See  Trust.  1. 
SECRETARY  —  Company  —  Representations  — 
Certification  of  transfer — Estoi>pcl  117 
See  Principal  and  Agent. 
SERVANT— Master  and. 

See  Cases  under  Employer  and  Work- 
man. 


SETTLEMENT— Estate  duty—"  Entailed  estate  " 
See  Revenue.    1.  '  344 

SETTLEMENT  (POOR  LAW)— Capacity  of  de- 
serted wife  to  acquire  a  settlement  360 
^SeePooR  Law. 

SHARES. 

See  under  Company. 

SHIFTING  CLAUSE— Successive  life  estates- 
Exception  of  eldest  son  "  entitled "  to 
other  estates  _        _        _  263 

See  Will.  3. 

SHIPPING— Insurance. 

See  under  Insurance  and  Insurance, 
Marine. 

SOLICIWR— Confidential  Relation— Solicitor  and 
Client — Midalte — Rectification  of  Deed — Benefit 
conferred  by  Client  on  near  Relative  of  Solicitor — • 
Duty  of  Solicitor — Independent  Advice. 

A  solicitor,  who  was  a  trustee  for  a  married 
woman  under  a  settlement  and  also  her  husband's 
solicitor,  prepared  a  deed  by  which  she  conferred 
a  benefit  on  a  son  of  the  solicitor  and  renounced 
rights  she  had  under  the  settlement.  After 
hearing  the  solicitor's  explanation  of  the  deed 
she  executed  it : — 

Held,  that  she  was  not  bound  by  the  deed,  on 
the  ground  that  the  real  effect  of  it  on  her  rights 
and  position  was  not  in  fact  explained  to  her,  and 
also  on  the  ground  that  it  was  the  duty  of  the 
solicitor  to  take  care  that  she  did  not  execute  the 
deed  without  having  independent  advice. 

The  decision  of  the  Court  of  Appeal,  [1900] 
2  Ch.  121,  atfirmed.    Willis  v.  Barkon 

H.  L.  (E.)  271 

SOUTH  AUSTRALIA— Laws  of  -  -  104 
See  Privy  Council  Appeals.  1. 

SPECIFIC  LEGACIES  —  Demonstrative  or  — 
Administration  -  -  -  1 
See  Will.  2. 

STAMP  DUTY— Railway  company — Increase  of 
nominal  capital  _  -  _  171 
See  Revenue.  3. 

STATUTES. 

I.  Imperial  Statutes. 
5  &  G  Vict.  c.  3.'),  s.  100,  Sclicd.  D,  Fourth  Ca.so 

— Income  Tax        -        -         -  287 

See  Revenue.  2. 
10  &  17  Vict.  c.  31,  8.  2,  Schid.  D, 

Income  Tax,  -         -         -         -  287 

See  Revenue.  2. 
39  &  lO  Vict.  c.  59,  ss.      12— .1/);^ //<i/'  Juris- 
diction        -        -         -         -  268 

See  Puactice.  1. 
•10  &  41  Vict.  c.  T)?,  s.  ^C>—S,ipr(mr  Court  of 

.Judirat  are— Ireland         -         -  268 

^S'ct!  I'UACTICE.  1. 

•11  &  4.")  Vict.  c.  41,  8.  2,  8ub-8.  xv. ;  s.  14 
Hub-8.  «;  —  C<mveyanciiuj  and  Ixitr  of 
Property  _  _  -  -  187 
See  Lanplokd  and  Tenant. 

:>!  &  .Vi  Vict.  c.  41,  88.  1,  2.  CS.  79— f.ortW 
liorcrnment  -  -  -  -  165 
See  CoBrouATiON. 

54  &  55  Vict.  c.  :?9,  s.  1 13— -SfaiHjJ*  -  171 
See  Revenue.  3. 
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STATUTES — continued. 

56  &  57  Yict.  c.  71,  s.  21— Sale  of  Goods  325 

See  Sale  of  Goods. 

57  &  58  Vict.  c.  30,  s.  23,  sub-ss.  14,  16— 

Finan^teAct-        -        -        -  344 
See  Revenue.  1. 
59  &  60  Vict.  c.  11.,  ss.  2,  10 — London  County 
Tramways   -        -        -        -  165 

See  COKPORATION. 

60^&  61  Vict.  c.  37,  ss.  1,  i,7—Worhmens  Com- 
pensation -  -  -  -  302 
See  Employee  and  "Workman.  2. 

.  s.  7       -        -        -        -  299 

See  Employer  and  Workman.  1.' 

61  &  62  Vict.  c.  21,  8.  l—Poor  Law  Settlement 
—Scotland  -  -  -  -  360 
See  Poor  Law. 

63.&  64  Vict,  c.  48,  s.  8,  sub-s.  2 — Companies 
See  Company.  474 

II.  Colonial  Statutes. 
Australia — Western  Australia,  Statutes  of: 

59  Vict.  No.  10,  s.  109 — Municipal  Institutions 
See  Privy  Council  Appeals.   2.  213 

Carmda,  Statutes  of : 
British  North  America  Act,  s.  92,  sub-s.  16  73 

See  Privy  Council  Appeals.  5. 
CivU  Code,  art.  762         -        -        -  675 

See  Privy  Council  Appeals.  4. 

Civil  Code  of  Lower  Canada,  art.  356    -  220 

See  Privy  Council  Appeals.  7. 

Revised  Statutes  of  Canada,  c.  61,  s.  8  -  570 
See  Privy  Council  Appeals.  3. 

Dominion  Eailway  Act,  1888,  ss.  92,  288  220 
See  Privy  Council  Appeals.  7. 

27  &  28  Vict.  c.  2^— Canadian  Act  -  83 

See  Privy  Council  Appeals.  6. 

55  &  56  Vict.  c.  24,  s.  1    -        -  -  570 

See  Privy  Council  Appeals.  3. 

58  Vict.  c.  69— Qwe&ec  Act         -        -  237 

See  Privy  Council  Appeals.  8. 

63  &  64  Vict.  c.  22— Manitoba  Liquor  Act  73 
See  Privy  Council  Appeals.  5. 

Cape  of  Good  Hope,  Statutes  of: 

58  &  59  Vict.  c.  22,  s.  4    -        -        -  381 

See  Privy  Council  Appeals.  9. 

59  &  60  Vict.  c.  29,  s.  4    -        -        -  381 

See  Privy  Council  Appeals.  9. 

Hong  Kong  Ordinances : 
No.  13  of  1864,  s.  8  ;  No.  8  of  1860,  s.  39  ;  and 
No.  9  of  1870,  s.  1  -        -        -  257 
See  Privy  Council  Appeals.  16. 

New  South  Wales,  Statutes  of: 

59  Vict.  No.  15,  s.  11,  sub-s.  5 — Land  and  In- 

come Tax  Assessment        -  -  416 

See  Privy  Council  Appeals.  24. 

 s.  28,  sub-s.  1   -        -  -  422 

See  Privy  Council  Appeals.  23. 

60  Vict.  No.  12,  s.  38,  sub-s.  1—Coal  Mines 

Begulation  -  -  -  -  207 
See  Privy  Council  Appeals.  25. 


STATUTES— cowimwec?. 
New  Zealand,  Statutes  of: 
New  Zealand  Patents,  Designs,  and  Trade 
Marks  Act,  1889,  No.  12,  ss.  89,  104  563 
See  Privy  Council  Appeals.  27. 
58  Vict.  No.  42,  s.  4:4:— Public  Works     -  396 
See  Privy  Council  Appeals.  28. 

Victoria,  Statutes  of: 

Victorian  Administration  and  Probate  Act, 
1890,  No.  1060,  s.  115  -  -  552 
See  Privy  Council  Appeals.  31. 

Victorian  Book  Debts  Act,  1896,  s.  3  -  585 
See  Privy  Council  Appeals.  30. 


TAPESTRIES  —  Right  of  removal— Tenant  for 
life  and  remainderman  -  -  157 
See  Fixtures. 

TAXES. 

See  Cases  under  Revenue. 

TENANT  FOR  LIFE— Remainderman— Tapes- 
tries—Right  of  removal  -  -  157 
See  Fixtures. 

TERRITORIAL  WATERS— Right  of  action  in 
England  for  acts  in  foreign  country — 
Lex  loci — Lex  fori  -  -  -  176 
See  Action. 

TITLE— Grant  of  land— Construction— Terms  of 
grant — Diagram  -  -  -  454 
See  Privy  Council  Appeals.  10. 

TRADE-MARK— Forfeiture  of  prohibited  goods 
by  innocent  holder  -  -  -  563 
See  Privy  Council  Appeals.  27. 

TRAMWAY — County  council — Tramway  busi- 
ness— Omnibus  business — Ultra  vires 
See  Corporation.  165 

 Electric  current,  Escape  of — Electric  leak 

See  Privy  Council  Appeals.   9.  381 

TRANSFER  —  Certification  of  —Company— Sec- 
retary— Representations — Estoppel  117 
See  Principal  and  Agent. 

TRIAL — New — No  application  for  discovery  429 
See  Privy  Council  Appeals.  19. 

TRUST  —  Charity  —Will— Uncertainty  —  "  Such 
Charitable  or  Public  Purposes  as  my  Trustee 
thinks  proper  " — Scottish  Law. 

A  testatrix  by  codicil  in  her  own  handwriting 
directed  her  trustee  that — in  the  events  which 
happened— one-half  of  the  residue  of  her  estate 
should  be  applied  for  "  such  charitable  or  public 
purposes  as  my  trustee  thinks  proper  " : — 

Held,  affirming  the  decision  of  the  Second 
Division  of  the  Court  of  Session,  (1900)  3  F.  274 ; 
38  S.  L.  R.  209,  that  the  direction  was  void  for 
uncertainty.    Blair  v.  Duncan  -  H.  L.  (Sc.)  37 

2.    Purchase  of  Beneficiary'' s  Interest  by 

Trustee — Non-disclosure  of  Valuation  by  Trustee. 

The  defender,  who  was  one  of  the  trustees 
and  also  a  beneficiary  under  his  parents'  marriage 
contract,  purchased  the  interest  in  the  trust  estate 
of  his  brother,  who  was  not  a  trustee.  At  the 
date  of  the  purchase  the  interest  of  the  bene- 
ficiaries had  vested  absolutely,  but  the  trust 
estate  had  not  been  realized,  and  its  ultimate 
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value  was  uncertain ;  but  it  was  capable  of  being 
realized  in  the  ordinary  course  of  administration. 
Before  purchasing  his  brother's  share  the  trustee 
had  in  his  possession  a  valuation  of  the  trust 
estate  made  for  the  purpose  of  a  loan  on  his  own 
share.  If  the  valuation  turned  out  to  be  any- 
where near  correct,  the  trustee  would  make  a 
profit  of  some  hundred  pounds  on  the  purchase. 
The  trustee  never  informed  his  brother  of  the 
valuation.  On  the  brother  being  made  bank- 
rupt, the  trustee  in  bankruptcy  brought  this 
action  for  reduction  of  the  sale  : — 

Heidi  affirming  the  decision  of  the  Court  of 
Session,  (1901)  3  F.  553,  that  the  non-disclosure 
of  the  valuation  rendered  the  sale  null  and  void. 

Lord  Cairns'  dictum  in  Thomson  v.  Eastwood, 
(1877)  2  App.  Cas.  236,  approved.  Dougan  v. 
Macphebson      -        -        -    H.  L.  (Sc.)  197 

 Confiscation — Construction  of  regrant  of 

native  lands  -        -        -  66 

See  Pbivy  Council  Appeals.  26. 

TRUSTEE— Purchase  of  beneficiary's  interest  by 
trustee — Non-disclosure  of  valuation  by 
trustee  -  -  -  -  197 
See  Trust.  2. 

ULTRA  B  VIRES  —  County  council  —  Tramway 
business — Omnibus  business  -  165 
See  Corporation. 

UNCERTAINTY  — Trust— "Such  charitable  or 
public  purposes  as  my  trustee  thinks 
proper"  -  -  -  -  37 
See  Trust.  1. 

UNDERTAKERS  —  Workmen's  compensation  — 
Liability  of  sub-contractor  to  indemnify 
undertakers  -  -  -  -  302 
See  Employer  and  Workman.  2. 

UNDERWRITER— Liability  of— General  average 
loss — Salvage  -  -  -  611 
See  Insurance,  Marine. 


VALUATION — Purchase  of  beneficiary's  interest 
by  trustee — Non-disclosure  of  valuation 
by  trustee  -  -  -  -  197 
See  Trust.  2. 

VICTORIA— Laws  of      -        -    643,  652,685 

See  Privy  Council  Appeals.  29—31. 


WAY — Title  to  right  of  way  by  the  public — Law 
of  the  Channel  Islands  -  -  534 
See  Privy  Council  Appeals.  11. 

"WESTERN  AUSTRALIA—Exerciso  of  statutory 
powers  by  public  body — Compensation 
See  Privy  Council  Appeals.   2.  213 

WIFE. 

See  under  Husband  and  Wife. 

WILL — Absolute  Gift — Gift  over  on  a  Compound 
I'Jccnt  — Executory  Dense  — Perpetuity — Rcmote- 
Hcss — Splitting  Gift  over — Cutting  down  A1)s<)JHtc 
(iift  — Settlement  — Intestacy —  Construction  of 
WUL 

A  will  made  in  1850  gave  residuary  personal 
€Btate  to  trustees  in  trust  for  the  testator's  wife 
A.  C.  1902. 


WILL — continue, 

for  life  and  after  her  death  (which  happened)  to 
be  divided  into  five  portions  which  the  testator 
allotted  thus:  "To  S.  D.  (a  married  woman)  I  ' 
give  two  of  such  portions  "  and  directed  that  the 
two-fifths  allotted  to  S.  D.  should  remain  in  trust 
for  her  life  for  her  separate  use,  and  from  an^l 
after  her  decease  in  trust  for  her  children  u\)on 
attaining  twenty-five  if  sons,  or  upon  attaining 
twenty-one  or  marriage  if  daughters;  "but  in 
default  of  any  such  issue  "the  two-fifths  to  Ix; 
divided  among  the  children  of  C,  payable  to  son.s 
at  twenty-five  or  to  daughters  at  twenty-one  or 
marriage. 

S.  D.  died  without  having  had  a  child.  At 
her  death  there  were  children  of  C,  daughters, 
who  had  all  attained  twenty-one  or  married  : — 

lleldj  (1)  that  the  whole  gift  over  on  the 
death  of  S.  1).  was  void  for  remoteness,  and  could 
not  be  split  up  into  separate  contingencies  so  as 
to  be  construed  as  a  gift  over  on  one  contin- 
gency, that  of  S.  D.  having  no  child ;  and  (2) 
that  upon  the  death  of  S.  D.  there  was  no  intes- 
tacy as  to  the  two-fifths,  but  that  by  reason  of 
the  invalidity  of  the  gift  over  on  her  death,  tho 
original  absolute  gift  remained,  and  upon  her 
death  passed  to  her  representatives. 

Where  there  is  an  absolute  gift  to  a  legatee 
in  the  first  instance,  and  trusts  are  engrafted  or 
imposed  on  that  absolute  interest  which  fail, 
either  from  lapse  or  invalidity  or  any  other  reason, 
then  the  absolute  gift  takes  etfect,  so  far  as  the 
trusts  have  failed,  to  the  exchisidn  of  the  resi- 
duary legatee  or  next  of  kin  as  the  case  may  be. 

The  decision  of  the  Court  of  Appeal,  [I'JUl] 
1  Ch.  482,  affirmed.    Hancock  v.  Watsox 

K  L.  (E.)  14 

2.   " Residue  and  Remainder**  BequeA  of 

— Bequest  of  Feciiniary  Legaciex — Specijic  Mort- 
gage Debts — 'Intestacy — Umlispostd  if  Vcrumal 
Estate  acquired  between  Datis  of  Will  and  Death 
— Administration — Ltgacics,  Specijio  or  Druwu- 
strative  —  Fund  applicable  for  I'ayment  —  Am- 
biguity— Inten  t  ion — Ext  r  ins  ic  Erideu  cc,  A  dm  i^i- 
bility  of — Evidence  dehors  the  Will — Cotuilrttction 
of  Will. 

A  testator,  after  directing  payment  of  hia 
debts  and  funeral  ami  testununtary  exjH'nso?, 
bequeathed  a  number  of  lu  cuniary  loganeH,  Riui 
then  gave  "all  tho  ret^idue  and  reuiaindi  r"  of 
two  ei)ecifiod  mortgage  debts  tlieii  duo  t<>  him, 
after  paymtnt  of  his  dchts  and  fiuu'ral  and  te.n- 
tamontary  expenses  (l)Ut  not  adiling  "  and  legii- 
cies"),  to  three  persons  niinnMl.  At  tho  date  of 
the  will  tho  testator's  personal  e.^tate  eou-sistiHi 
of  tho  two  mortgage  tlebtti,  which  wt  n»  just 
sullieient  for  pavment  of  the  legaeio.-J  (if  j^iynMo 
thereout),  deht.s  and  funeral  nn«l  t*^tnnu  ntAty 
{>xpensofl.  Snhseiinently  to  the  tlato  of  Ids  will 
tho  testator  beeaine  ix»s.M\'<.'<ed  of  further  ivrwnial 
estate,  but  as  the  will  e.ntuined  no  p^nend 
residuary  gift  this  remained  undinixv^vl  of.  The 
total  piTsonal  estati>,  exehisivo  of  tho  two  mort- 
gage debts,  was  not  t*utlleienl  ft»r  |wyment  of  tho 
ilebts,  funeral  and  testamentary  cxim?q»c9  and 
legacies. 

On  an  originating  8ummon.<»  to  imcrrtain  in 
what  order  the  nwi-U  >\\o\\lV  Iv  appliinl :  - 

JIdd,  that  "tho  residue  ami  rxMuaindor"  of 
3         2  T 
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"WILL — continued. 

tlie  two  mortgage  debts  meant  what  was  left 
after  payment  thereout  of  the  debts,  funeral  and 
testamentary  expenses  only,  and  that  the  undis- 
posed of  personalty  could  alone  be  resorted  to  for 
the  general  pecuniary  legacies. 

The  decision  of  the  Court  of  Appeal,  []900] 
2  Ch.  756,  reversed  for  the  reasons  there  given 
by  Kigby  L.J.    Higgins  v.  Dawson  H.  L.  (E.)  1 

3.   Shifting  Clause — Successive  Life  Es- 
tates— Limitations  of  Beal  Estates — Exception  of 
Eldest  Son  "  entitled  "  to  other  Estates — Construc- 
tion of  Will. 

A  testator  in  1855  devised  his  real  estates  to 
the  use  of  all  and  every  the  sons  of  his  nephew 
Bichard  successively,  for  their  respective  lives, 
*' other  than  and  except  an  eldest  or  only  son  for 
the  time  being  entitled  to  the  possession  or  to 
the  receipt  of  the  rents,  issues,  and  profits "  of 
the  0.  estates  "  after  the  decease  of  Richard  as 
tenant  for  life  or  any  greater  estate  or  interest 
whatsoever." 

In  1869  Richard  and  his  eldest  son,  being 
then  respectively  tenant  for  life  and  tenant  in 
tail  in  remainder  of  the  C.  estates,  executed 
deeds  under  which  those  estates  were  disentailed 
and  sold  and  the  proceeds  invested  by  trustees 
upon  trusts  under  which  the  son  took  a  beneficial 
interest.  In  1875  the  testator  died.  In  1899 
Richard  died : — 

Held,  that  Richard's  eldest  son  was  not  at  his 
father's  death  "  entitled  "  to  the  rents,  &c.,  of  the 
0.  estates  within  the  meaning  of  the  exception 
clause,  and  was  therefore  not  excluded  from  the 
succession  to  the  testator's  estates. 


WILL — continued. 

The  decision  of  the  Court  of  Appeal,  Shuttle- 
worth  V.  Murray,  [1901]  1  Ch.  819,  affirmed.  Law 
Union  and  Crown  Insurance  Company  v.  Hill 

H.  L.  (E.)  263 

 Practice  as  to  concurrent  findings — Avoid- 
ance of  gifts  made  by  testator  -  575 
See  Privy  Council  Appeals.  4, 

 Uncertainty — Trust — "  Such  charitable  or 

public  purposes  as  my  trustee  thinks 
proper"  -  -  -  -  37 
See  Trust.  1. 

WORDS— "Clog"  on  redemption  -  -  24 
See  Mortgage.  2. 

 "Entailed  estate"      -        -        -  344 

See  Revenue.  1. 

 "Entitled"      -  263 

See  Will.  3. 

 "  Once  a  mortgage  always  a  mortgage  "  24 

See  Mortgage.  2. 

 "  Residue  and  remainder "     -        -  1 

See  Will.  2. 

 "  Such  charitable  or  public  purposes  as  my 

trustee  thinks  proper "  -  -  37 
See  Trust.  1. 


Tied  "  public-house 
See  Mortgage.  2. 


24 


WORKMEN'S  COMPENSATION. 

See  Cases  under  Employer  and  Work- 
man. 
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